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Rules and Regulations 


Title 5—ADMINISTRATIVE 
PERSONNEL 

Chapter I—Civil Service Commission 
PART 213— EXCEPTED SERVICE 
Department of Commerce 

Section 213.3314 is amended to show 
that one position of Confidential Assist¬ 
ant to the Director, Bureau of the Cen¬ 
sus. is excepted under Schedule C during 
the 1970 Decennial Census period. Ef¬ 
fective on publication in the Federal 
Register, paragraph <d) is added to 
1213.3314 as set out below. 

§ 213.3311 Department of Commerce* 

• • • • • 

(d) Bureau oi the Census . (1) During 
the 1070 Decennial Census period, one 
Confidential Assistant to the Director. 
(5 U.S.C. 3301. 3302, E.O. 10577; 3 CFR 1954- 
1W8 Comp., p 2)8) 

United States Civil Serv¬ 
ice Commission, 
fscAL] James C. Spry, 

Executive Assistant to 
the Commissioners. 

[TM Doc. 59-13208; FUed. Nov. 4, 1969; 
8:49 a.m.1 


PART 213—EXCEPTED SERVICE 

Interstate Commerce Commission 

Section 213.3322 is amended to show 
that one position of Secretary to the Con¬ 
gressional Liaison Officer is in Schedule 
C. Effective on publication in the Fed¬ 
eral Register, paragraph (f) Is added to 
1213.3322 os set out below. 

S 213.3322 Interstate Commerce Com- 

mU»ion. 

• • • # • 

(t> One Secretary to the Congres¬ 
sional Liaison Officer. 

(5 us e. 3301. 3302. K O 10577; 3 CFR 1954- 

1958 Comp., p 218) 

United States Civil Serv¬ 
ice Commission, 
fsEALl James C. Spry, 

Executive Assistant to 
the Commissioners. 
IMt Doc. 59-13209; Filed. Nov. 4. 1969: 
8:50 a.m.| 


Title 7—AGRICULTURE 

Chapter 11—Food and Nutrition 
Service, Department of Agriculture 

PART 225—SPECIAL FOOD SERVICE 
PROGRAM FOR CHILDREN 

Appendix —Second Apportionment of 
the Special Food Service Program 
for Children Funds Pursuant to the 
Notional School Lunch Act, Fiscal 
Year 1969 

Amendments of reapportion men t for 
Je and total as listed below: 


A second apportionment pursuant to 
section 13, National School Lunch Act, 
as amended, food assistance and non¬ 
food assistance funds available for 
fiscal year 1969 and through Septem¬ 
ber 30. 1969, was published In the 
Federal Register on August 2. 1969 
(34 FJt. 12623). The second apportion¬ 
ment is amended for the States and total 
listed as follows: 

Total 

State Apportionment 

Indiana ..- 492.597 

Maine .. 38. 247 

Pennsylvania ...... 32.240 

Texas- 420. 000 

Trust Territory- 11,000 

Total . 8,396,297 

(Sec 13. 82 Stat. 117; 42 U.S.C. 1761) 

Dated: October 30. 1969. 

Howard P. Davis, 
Acting Administrator. 

|F_R. Doc. 69-13204; Filed. Nov. 4. 1960; 
8:49 am. I 


Chapter VIII—Agricultural Stabiliza¬ 
tion and Conservation Service 
(Sugar), Department of Agriculture 

SUBCHAPTER H—DETERMINATION OF WAGE 
RATES 

PART 863—SUGARCANE; FLORIDA 
Fair and Reasonable Wage Rates 

Pursuant to the provisions of section 
301(c)(1) of the Sugar Act of 1948. as 
amended (herein referred to as "act"), 
after investigation and consideration of 
the evidence obtained at the public hear¬ 
ing held in Belle Glade. Fla., on July 1. 
1969, the following determination Is 
hereby issued: 

See. 

863.28 Requirement* 

863.29 Applicability of wage requlremenu. 
863 30 Payment of wage* 

863 31 Evidence oX compliance. 

863.32 Subterfuge 

863 33 Claim for unpaid wage* 

863.34 Failure to pay all wage* In full. 

863-35 Checking compliance. 

Atrriioamr; || 86328 to 863 35 Uaued 
under sect. 301. 403. 61 Stat. 929. aa amended. 
932; 7U.8.C. 1131. 1153. 

§ 863.28 Kc<|tiir«*menl«. 

A producer of sugarcane in Florida 
shall be deemed to have complied with 
the wage provisions of Die act if ail per¬ 
sons employed on the farm in produc¬ 
tion, cultivation, or harvesting work, as 
provided in l 863.29, shall have been paid 
in accordance with the following: 

(a) Wage rates. All such persons shall 
have been paid in full for all such work 
and shall have been paid wages in cash 
therefor at rates required by existing 
legal obligations, regardless of whether 
those obligations resulted from an 
agreement (such as a labor union agree¬ 
ment) or were created by State or Fed¬ 
eral legislative action, or at rates as 
agreed upon between the producer and 
the worker, whichever is higher, but not 
less than the following, which shall be¬ 
come effective on November 10. 1969. 


and shall remain in effect until amended, 
superseded, or terminated. 

(1) Work performed on a time basis. 

Rate 

Class of Worker per hour 

(I) Tractor driver* and principal oper¬ 
ator* of mechanical harvesting and 

loading equipment—--51.90 

(U) All other worker*. Including those 
employed to assist In the operation 
of mechanical harvesting and load¬ 
ing equipment such as harvester 
cutter blade operators-- 51 66 

(2) Workers 14 and IS years of age 
and full-time students when employed on 
a time basis . For workers 14 and 15 years 
of age and. where the Secretary of Labor 
has by certificate or order provided for 
the employment of full-time students 14 
years of age or older on a part-time basis 
(not to exceed 20 hours in any workweek 
during the time school is in session) or 
on a part-time or full-time basis during 
school vacations, the rate shall be not 
less than 85 percent of the applicable 
hourly rate for the class of worker pre¬ 
scribed in subparagraph (1) of this para¬ 
graph. (The act provides that the em¬ 
ployment of workers under 14 years of 
age. or the employment of workers 14 
and 15 years of age for more than 8 hours 
per day, will result in a deduction from 
Sugar Act payments to the producer.) 

(3> Apprentice operators of tractors 
and mechanical harvesting and loading 
equipment when employed on a time 
basis. The hourly wage rate for a learner 
or apprentice, who is being trained as a 
tractor driver or the principal operator 
of mechanical harvesting or loading 
equipment, shall be not less than $1.65. 
The training period for such workers 
shall not exceed 6 workweeks. 

(4> Handicapped workers when em¬ 
ployed on a time basis. The wage rate for 
workers certified by the Regional Direc¬ 
tor. Wage and Hour and Public Con¬ 
tracts Divisions. U.S. Department of 
Labor. 1371 Peachtree Street NE.. At¬ 
lanta. Ga. 30309, to be handicapped be¬ 
cause of age or physical or mental defi¬ 
ciency or injury, and whose productive 
capacity is thereby impaired, shall be not 
less than 75 percent of the applicable 
hourly rate for the class of worker pre¬ 
scribed in subparagraph (1) of this 
paragraph. 

(5) Work performed on a piecework 
basis. The piecework rate for any opera¬ 
tion shall be as agreed upon between the 
producer and the worker. The hourly rate 
of earnings of each worker employed on 
piecework during each pay period (not 
to be in excess of 2 weeks > shall average 
for the time worked at piecework rates 
during such pay period not less than the 
applicable hourly rate for the class of 
worker prescribed in subparagraph <1>, 
(2>, <3>. or (4) of this paragraph. 

(b) Compensable working time. For 
work performed under paragraph (a) of 
this section, compensable working time 
commences at the time the worker is re¬ 
quired to start work and ends upon com¬ 
pletion of work in the field, except time 
taken out for meals during the working 
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RULES AND REGULATIONS 


day. IX the producer requires the opera¬ 
tor of mechanical equipment, driver of 
animals, or any other class of worker to 
report to a place other than the field, 
such as an assembly point or tractor shed 
located on the farm, the time spent In 
transit from such place to the field and 
from the field to such place Is compen¬ 
sable working time. Time spent in per¬ 
forming work directly related to the 
principal work performed by the worker, 
such os servicing equipment, is compen¬ 
sable working time. Time of the worker 
while being transported from a central 
recruiting point or labor camp to the 
farm Is not compensable working time. 

(c) Equipment necessary to perform 
\oork assignment. The producer shall 
furnish without cost to the worker any 
equipment required in the performance 
of any work assignment. The worker may 
be charged for the cost of such equip¬ 
ment in the event of its loss or destruc¬ 
tion through negligence of the worker. 
Equipment includes, but is not limited 
to, hand and mechanical tools and spe¬ 
cial wearing apparel, such as boots and 
raincoats, required to discharge the 
work assignment, 

§ 863.29 Applicability of wage require¬ 
ment*. 

The wage requirements of this part 
apply to all persons who are employed 
or who work on the farm In operations 
directly connected with the production, 
cultivation, or harvesting of sugarcane 
on any acreage from which sugarcane is 
marketed or processed for the production 
of sugar, harvested for seed, or any acre¬ 
age which qualifies as bona fide aban¬ 
doned. Such persons include field over¬ 
seers or supervisors w hile directing other 
workers, and those workers employed by 
an Independent contractor who perform 
services on the farm. The wage require¬ 
ments Arc not applicable to persons who 
voluntarily perform work without pay on 
the farm for a religious or charitable in¬ 
stitution or organization; immates of a 
prison who work on a farm operated by 
the prison: truck drivers employed by a 
contractor engaged only in hauling 
sugarcane; members of a cooperative ar¬ 
rangement among producers for the ex¬ 
change of labor to be performed by 
themselves or members of their families; 
persons who have an agreement with the 
producer to perform all work on a spec¬ 
ified acreage In return for a share of the 
crop or crops proceeds if such share. In¬ 
cluding the share of any Sugar Act pay¬ 
ments. results in earnings at least as 
much as would otherwise be received 
in accordance with the requirements of 
this part for the work performed; inde¬ 
pendent contractors and members of 
their Immediate families; or workers 
performing services which are indirectly 
connected with the production, cultiva¬ 
tion, or harvesting of sugarcane, includ¬ 
ing but not limited to mechanics, weld¬ 
ers, and other maintenance workers and 
repairmen. 

g 863.30 Payment of wages. 

Workers shall be paid in cash for all 
work performed, except to the extent 
that the cash payment is reduced by the 


following deductions: cash advances 
made to the worker by the producer; the 
market value or the amount agreed upon 
for supplies furnished by the producer 
at the request of the worker; meals, lodg¬ 
ing, and transportation expense which 
the producer agreed to furnish for a 
stated amount; and mandatory deduc¬ 
tions such as taxes and Social Security 
contributions. In addition, a producer 
may deduct the amounts he has paid to 
a third party on behalf of the worker in 
connection with his employment as a 
farm worker which are acknowledged in 
writing .signed by the worker or his agent 
or substantiated by other evidence ac¬ 
ceptable to the county ASC committee to 
be An indebtedness of the worker, and 
which cover the expense of services and 
benefits furnished the worker by the 
third party, and which the worker or his 
agent has agreed may be deducted from 
his wages, such as public utilities, medi¬ 
cal services, group hospitalization or 
other insurance for the benefit of the 
worker. As evidence of payments to a 
third party for which a deduction is made 
from the earnings of a worker, the pro¬ 
ducer shall maintain for a period of 3 
years, for the inspection of the worker 
and the local county ABCS office, re¬ 
ceipted bills or other written satisfactory 
evidence that support such deductions. 
Payments made to a labor contractor, 
supervisor, or labor trainer, or the cost 
of meals, lodging, transportation, and 
insurance covering injury or illness re¬ 
sulting from employment, any or all of 
which the producer agreed to furnish the 
worker free of charge, shall not be de¬ 
ducted from cash wages due the worker. 
When any deductions are made, the pro¬ 
ducer shall furnish to the worker, at 
time of settlement, a statement showing 
the gross amount of wages due for work 
performed and the amount of each de¬ 
duction properly identified. 

§ 863.31 Evidence of compliance. 

Each producer subject to the provi¬ 
sions of this part shall keep and preserve, 
for a period of 3 years following the date 
on which his application for a Sugar 
Act payment is filed, such wage records 
as will demonstrate that each worker 
has been paid in full in accordance with 
the requirements of this part. Wage rec¬ 
ords should set forth dates work was per¬ 
formed, the class of work performed, 
units of work (piecework or hours), 
agreed upon rates per unit of work, total 
earnings and any permissible deductions, 
and the amount paid each worker. The 
producer shall furnish upon request to 
the appropriate Agricultural Stabiliza¬ 
tion and Conservation County Committee 
such records or other evidence as may 
satisfy such committee that the require¬ 
ments of this part have been met. 

§ 863.32 Subterfuge. 

The producer shall not reduce the wage 
rates to workers below those determined 
In accordance with the requirements of 
this part through any subterfuge or de¬ 
vice whatsoever. 

§ 863.33 Claim for unpaid wage*. 

Any person who believes he lias not 
been paid in accordance with this part 
may file a wage claim with the local 


Agricultural Stabilization and Conserva¬ 
tion County Committee against the pro¬ 
ducer on whose farm the work was per¬ 
formed. Such claim must be filed on 
Form SU-191, entitled “Claim Against 
Producer for Unpaid Wages,** within 2 
years from the date the work with respect 
to which the claim is made was per¬ 
formed. Detailed Instructions and Forms 
SU-191 are available at the local county 
ASCS office. Upon receipt of a w f ago claim 
the county office shall thereupon notify 
the producer against whom the claim is 
made concerning the representation 
made by the worker. The county ASC 
committee shall arrange for such inves¬ 
tigation as it deems necessary and the 
producer and worker shall be notified 
in wTiting of its recommendation for set¬ 
tlement of the claim. If either party is 
not satisfied with the recommended set¬ 
tlement, an appeal may be made to the 
Florida State Agricultural Stabilization 
and Conservation Committee, 401 South¬ 
east First Avenue. Gainesville. Fla. 32601, 
which shall likewise consider the facts 
and notify the producer and worker in 
writing of its recommendation for settle¬ 
ment of the claim. If the recommenda¬ 
tion of the State ASC Committee is not 
acceptable, either party may file an 
appeal with the Deputy Administrator, 
State and County Operations, Agricul¬ 
tural Stabilization and Conservation 
Service, U.S. Department of Agriculture, 
Washington. D.C. 20250. All such appeals 
shall be filed within 15 days after the date 
the written notice of the recommended 
settlement is mailed by the respective 
committee, otherwise such recommended 
settlement will be applied in making pay¬ 
ments under the act. If a claim is ap¬ 
pealed to the Deputy Administrator, 
State and County Operations, his deci¬ 
sion shall be binding on all parties inso¬ 
far as payments under the act arc con¬ 
cerned. Appeals procedures arc set forth 
and explained fully in Part 780 of 
this Title 7 of the Code of Federal 
Regulations. 

§ 863.31 Failure to pay nil wage* in full. 

(a) Notwithstanding the provisions of 
this Part requiring that all persons em¬ 
ployed on the farm In the production, 
cultivation, or harvesting of sugarcane 
be paid in full for all such work as one of 
the conditions to be met by a producer 
for payment under the act. If the pro¬ 
ducer has failed to meet this condition 
but has met all other conditions, a por¬ 
tion of such payment, representing the 
remainder after deducting from the pay¬ 
ment the amount of accrued unpaid 
wages. may be disbursed to producer^* 
upon a determination by the county com¬ 
mittee (1) that the producer has made s 
full disclosure to the county committee 
or its representative of any known failure 
to pay all workers on the farm wages in 
full as a condition for payment under the 
Sugar Act; and (2) that either <i) tn f 
failure to pay all workers their wages in 
full was caused by the financial Inability 
of the producer; or (U) the failure to pay 
all workers In full was caused by an inad¬ 
vertent error or was not the fault of the 
producer or his agent, and the producer 
has used reasonable diligence to locate 
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and to pay in full the wages due all such 
workers. If the county committee makes 
the determination as heretofore provided 
In this paragraph, such committee shall 
ause to be deducted from the payment 
for the farm the full amount of the un¬ 
paid wages which shall be paid promptly 
to each worker involved if he can be lo¬ 
cated. otherwise the amount due shall be 
held for his account, and the remainder 
of the payment for the farm, if any, shall 
be made to the producer. If the county 
committee determines that the producer 
did not pay all workers in full because of 
an Inadvertent error that was not dis¬ 
covered until after he received his Sugar 
Act payment, the producer shall be 
placed on the claims control record for 
the total amount of the unpaid wages. 

(b> Except as provided in paragraph 
(a) of this section, if upon Investigation 
the county committee determines that 
the producer failed to pay all workers on 
the farm the required wages, the entire 
Sugar Act payment with respect to such 
a farm shall be withheld from the pro¬ 
ducer until such time as evidence is pre¬ 
sented to the county committee which 
will satisfy the county committee that 
tU workers have been paid in full the 
wages earned by them; or if unpaid 
workers cannot be located, and the 
county committee determines that the 
producer used reasonable diligence to lo¬ 
cate such workers, the amounts of unpaid 
w&gcs shall be deducted from the Sugar 
Act payment computed for the farm and 
the balance released to the producer after 
the expiration of 1 year from the date 
payment would otherwise be made. If 
payment has been made to the producer 
prior to the county committee’s deter¬ 
mination that all workers on the farm 
have not been paid in full, the producer 
shall be placed on the claims control 
record for the total payment until the 
county committee determines that all 
workers on the farm have been paid in 
full the producer refunds the entire 
amount of debt, or a setoff In the amount 
of the debt is made from a program pay¬ 
ment otherwise due the producer, or the 
county committee after determining that 
the producer used reasonable diligence to 
locate auch workers has recovered from 
#fch producer the amount of unpaid 
**ees computed for the farm. 

§86.1.3> t'lieckinfs compliance* 

The procedures to be followed by 
county ASCS offices in checking compli- 
**** with the wage requirements of this 
are set forth under the heading 
Wjge Rate Determinations’* in Hand- 
rf* 3-SU, Issued by the Deputy Ad¬ 
ministrator. State and County Opera- 
jtons, Agricultural Stabilization and 
preservation Service. Handbook 3-SU 
“jj* be inspected at local county ASCS 
2 ®*. Rn d copies may be obtained from 
Florida State ASCS Office. 401 
3260i lf5L * Avenuc * Oainesvllle, Fla. 

SmticrxT or Bases and Considerations 

The foregoing determination 
j^vjaes fair and reasonable wage rates 
paid for work performed by persons 
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employed on the farm In the production 
cultivation, or harvesting of sugarcane 
in Florida as one of the conditions with 
which producers must comply to be eligi¬ 
ble for payment under the act. 

Requirements o/ the act and standards 
employed. Section 301(c)(1) of the act 
requires that all persons employed on the 
farm In the production, cultivation, or 
harvesting of sugarcane with respect to 
which an application for payment is 
made, shall have been paid in full for 
all such work, and shall have been paid 
wages therefor at rates not less than 
those that may be determined by the Sec¬ 
retary to be fair and reasonable after 
investigation and due notice and op¬ 
portunity for public heamg, and in mak¬ 
ing such determinations the Secretary 
shall take Into consideration the stand¬ 
ards therefor formerly established by 
him under the Agricultural Adjustment 
Act. as amended (i.e., cost of living, prices 
of sugar and byproducts, income from 
sugarcane, and cost of production), and 
the diiferences in conditions among vari¬ 
ous sugar-producing areas. 

Wage determination. This determina¬ 
tion differs from the prior determination 
in that the minimum wage rates for work 
performed on a time basis are increased 
10 cents per hour—to $1.90 for tractor 
drivers and principal operators of me¬ 
chanical harvesting and loading equip¬ 
ment, and to $1.65 for all other workers. 
In addition, a provision has been added 
requiring producers, who make payments 
in connection with the worker’s employ¬ 
ment to a third party for items, such as 
utility bills, which the worker or his 
agent has agreed may be deducted from 
his wages, to maintain on file receipted 
bills for the inspection of the worker or 
the local county ASCS office for a period 
of 3 years. Other provisions of the prior 
determination remain unchanged. 

A public hearing was held In Belle 
Olade. Fla., on July 1, 1969. at which 
interested persons were afforded the op¬ 
portunity to testify with respect to 
whether the wage rates established for 
Florida sugarcane fleldworkcrs in the 
determination which became effective on 
November 18, 1968. continue to be fair 
and reasonable under existing circum¬ 
stances. or whether such determination 
should be amended. Testimony was pre¬ 
sented by representatives of processor- 
producers. cooperative producers, inde¬ 
pendent producers, and fleldworkcrs. 

Representatives of producers recom¬ 
mended that the wage rate and other 
provisions of the prior determination be 
continued for the 1969-70 season. These 
witnesses testified that the producers' 
ability to pay higher wages has been re¬ 
strained by acreage reductions and 
higher production costs, and that sugar 
prices and worker productivity have not 
kept pace with wage rates. The witnesses 
pointed out the helpfulness to their em¬ 
ployee training programs of the provision 
which allows the payment of an appren¬ 
tice rate for a maximum period of 6 
weeks to inexperienced operators of me¬ 
chanical equipment. They stated that 
additional worker classifications appli¬ 
cable to mechanical harvesting are not 
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needed at present, since workers will be 
employed as harvester operators only for 
experimental purposes. 

An independent producer of sugarcane 
recommended that a producer be deemed 
to be in compliance with the minimum 
hourly guarantee requirements if the In¬ 
dividual earnings of not less than 90 
percent of all workers employed on a 
piecework basis average for each pay pe¬ 
riod not less than the applicable hourly 
rate prescribed in the determination. The 
witness testified that this would discour¬ 
age the use by slow workers of the mini¬ 
mum hourly guarantee as a tool to put 
forth the least possible effort. 

Representatives of workers appearing 
at the hearing recommended a minimum 
wage ranging from $1.70 to $2.50 per 
hour. In support of this recommendation, 
the witnesses stated that an hourly in¬ 
crease of 15 cents in the minimum rate 
is necessary to offset the cost of living 
increase, and that workers in the Glades 
area of Florida earn wages ranging 
from $2.38 (citrus workers) to $4.15 
(construction workers) per hour. One 
witness recommended that producers ad¬ 
vertise for labor at progressively higher 
rates until domestic workers are at¬ 
tracted to harvest work; that workers re¬ 
ceive portal-to-portal compensation 
rather than pay for actual field time 
only; that young people 14 and 15 years 
of age not be permitted to work; that a 
neutral arbitrator be provided to settle 
row price disputes; and that each worker 
be provided a record of his starting and 
finishing time, and number of hours 
worked. This witness also recommended 
that the Department publish the criteria 
used each year in determining wages. 

Consideration has been given to the 
recommendations and testimony pre¬ 
sented at the public hearing; to the 
returns, costs, and profits of producing 
surgarcane obtained by field survey for 
recent crops and recast In terms of con¬ 
ditions likely to prevail for the 1969 
crop; and to other standards generally 
considered in wage determinations, in¬ 
cluding the cost of living and the pro¬ 
ducers' ability to pay. The increase dur¬ 
ing the past year in the cost of living 
has been in excess of 5 percent. Although 
the 1969 crop has been curtailed by re¬ 
strictions on total acreage, present 
prospects are for a good crop, and the 
average producer is expected to make a 
profit. Analysis of all data and factors 
indicate that the increases In the mini¬ 
mum wage rates established in this de¬ 
termination are fair and reasonable and 
are within the producers' ability to pay. 

This determination provides, in those 
instances where the producer pays utility 
bills or other obligations for the account 
of the worker and the worker has agreed 
in advance that such obligations may be 
deducted from his wage, that such de¬ 
ductions may be made provided the pro¬ 
ducer maintains receipted bills or other 
evidence for at least 3 years for the 
inspection of the worker or the local 
county ASCS office. Deductions from a 
worker’s pay for consumer debts to a 
third party, such as household appli¬ 
ances. not connected with the worker's 
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employment as a farm worker are not 
proper and may not be withheld from 
wages due the worker. In addition, the 
producer is required to furnish to the 
worker an itemized statement showing 
the gross amount of wages due. and each 
deduction properly identified. 

Section 301(C)(1) of the Sugar Act 
requires that all persons be paid in full 
at rates not less than those determined 
to be fair and reasonable. For this rea¬ 
son, the recommendation that the in¬ 
dividual earnings of not less than 90 per¬ 
cent of all workers employed on a piece¬ 
work basis average for each pay period 
not less than the applicable minimum 
hourly rate has not been adopted. 

Information available to the Depart¬ 
ment indicates that unskilled workers 
employed on a piecework basis as cane 
cutters earned an average of approxi¬ 
mately $1.90 per hour during the 1960-09 
harvest, as compared to the minimum 
rate of $1.55 per hour. The hourly rates 
for tractor drivers and principal opera¬ 
tors of mechanical harvesting and load¬ 
ing equipment ranged from $1.80 up to 
$2. The unskilled labor force In Florida 
cane fields Is composed primarily of 
workers imported from the British West 
Indies, while the skilled and semiskilled 
labor force Is composed of local domestic 
workers who are customarily employed 
on a year-round basis. 

This determination Is issued on a con¬ 
tinuing basis and will remain in effect 
until amended or terminated. However, 
the Department will keep the wage situ¬ 
ation under review and will hold hear¬ 
ings annually and conduct such investi¬ 
gations as may be necessary. 

Accordingly. I hereby find and con¬ 
clude that the foregoing wage determina¬ 
tion will effectuate the wage provisions 
of the Sugar Act of 1948. as amended. 

Not*: The recordkeeping and reporting re¬ 
quirements of these regulations have been 
approved by. and subsequent recordkeeping 
and reporting requirements will be subject 
to approval of. the Bureau of the Budget In 
accordance with the Federal Reports Act of 
1942. 

Effective date. This determination 
shall become effective on November 10. 
1969. 

Signed at Washington, D.C., on Octo¬ 
ber 30, 1969. 

Clifford M. Hardin, 
Secretary of Agriculture. 

[FR Doc 09-13124: Filed. Nov. 4. 1969; 

8:45 a m.| 


PART 864—WAGES; SUGARCANE; 

LOUISIANA 

Fair and Reasonable Wage Rales 

Pursuant to the provisions of section 
301(c)(1) of the Sugar Act of 1948, as 
amended (herein referred to as “act"), 
after investigation and consideration of 
the evidence obtained at the public hear¬ 
ing held in Houma. La., on June 26,1969, 
the following determination Is hereby 
issued. 


Sec. 

864.23 Requirement*. 

864.24 Applicability of wage requirements. 

864.25 Payment of wage* 

864.26 Evidence of compliance. 

864.27 Subterfuge. 

864 28 Claim for unpaid wagm. 

864.29 Failure to pay all wages in full. 

864.30 Checking compliance. 

Authomtt : ff 864 23 to 804 30 issued tinder 
secs, 301. 403. 61 SUt. 929. u amended. 932; 
7 U S.C. 1131. 1153. 

5 864.23 Requirement*. 

A producer of sugarcane in Louisiana 
shall be deemed to have complied with 
the wage provisions of the act If all per¬ 
sons employed on the farm in production, 
cultivation, or harvesting work, as pro¬ 
vided in 5 864.24. shall have been paid in 
accordance with the following: 

(a) Wage rates . All such persons shall 
have been paid In full for all such work 
and si tall have been paid wages in cash 
therefor at rates required by existing 
legal obligations, regardless of whether 
those obligations resulted from an agree¬ 
ment 'such as a labor union agreement) 
or were created by State or Federal legis¬ 
lative action, or at rates as agreed upon 
between the producer and the worker, 
whichever is higher, but no less than 
the following, which shall become effec¬ 
tive on November 10. 1969. and shall re¬ 
main in effect until amended, superseded, 
or terminated: 

(1) For work performed on a time 
basis. 

Class of Worker: 

Rate 

Harvest work per hour 

Harvester and loader operators.._$ 1 . 55 

Tractor drivers, truck drivers, harves¬ 
ter bottom blade operators, and hoist 

operators--- 1 . 60 

All other harvesting workers_ 1.40 

Production and Rate 

cultivation work per hour 

Tractor drivers_...._... 1 45 

All other production and cultivation 
workers__ 1.40 

(2) Workers 14 and 15 years of age 
and full-time students when employed on 
a time basis. For workers 14 and 15 years 
of age and, where the Secretary of Labor 
has by certificate or order provided for 
the employment of full-time students 14 
years of age or older on a part-time basis 
< not to exceed 20 hours in any workweek 
during the time school is in session) or 
on a part-time or a full-time basis during 
school vacations, the rate shall be not 
less than 85 percent of the applicable 
hourly rate for the class of worker pre¬ 
scribed in subparagraph (1) of tills para¬ 
graph. (The act provides that the em¬ 
ployment of workers under 14 years of 
age. or the employment of workers 14 and 
15 years of age for more than 8 hours 
per day, will result in a deduction from 
Sugar Act payments to the producer.) 

(3) Handicapped workers when em¬ 
ployed on a time basis. The wage rate 
for workers certified by the Regional 
Director. Wage and Hour and Public 
Contracts Divisions, U.8. Department of 
Labor. 1931 Ninth Avenue 8outh, Bir¬ 
mingham. Ala 35205, to be handicapped 


because of age or physical or menial 
deficiency or injury, and whose produc¬ 
tive capacity is thereby impaired, shall 
be not less than 75 percent of the appli¬ 
cable hourly rate for the class of worker 
prescribed in subparagraph ( 1 ) of this 
paragraph. 

(4) Work performed on a piecework 
basis . The piecework rate for any opera¬ 
tion shall be as agreed upon between the 
producer and the worker. The hourly rate 
of earnings of each worker employed cm 
piecework during each pay period not 
to be in excess of 2 weeks) shall average 
for the time worked at piecework rates 
during such pay period not less than the 
applicable hourly rate for the class of 
worker prescribed in subparagraphs < 1 ) # 
(2). and (3) of this paragraph 

(b) Compensable working time. For 
work performed under paragraph (a) of 
this section, compensable working time 
commences at the time the worker is 
required to start work and ends upon 
completion of work in the field, except 
Ume taken out for meals during the 
working day. If the producer requires 
the operator of mechanical equipment, 
driver of animals, or any other class of 
worker to report to a place other than 
the field, such as an assembly point or a 
tractor shed located on the farm, the 
Ume spent In transit from such place 
to the field and from the field to such 
place is compensable working Ume. Time 
spent in performing work directly related 
to the principal work performed by the 
worker, such as servicing equipment, is 
compensable working Ume. Time of the 
worker while being transported from a 
centra] recruiting point or labor camp to 
the farm, is not compensable working 
Ume. 

<c) Equipment necessary to perform 
work assignment. The producer shall 
furnish without cost to the worker any 
equipment required in the performance 
of any work assignment. The worker may 
be charged for the cost of such equip¬ 
ment in the event of its loss or destruc¬ 
tion through negligence of the worker 
Equipment includes, but Is not limited 
to. hand and mechanical tools and spe¬ 
cial wearing apparel, such as boots and 
raincoats, required to discharge the work 
assignment. 

§ 861.24 Applicability of wag** require- 
menu. 

The wage requirements of this part 
apply to all persons who are employed 
or who work on the farm in operations 
direcUy connected with the production, 
culUvation, or harvesting of sugarcane 
on any acreage from which sugarcane 
is marketed or processed for the produc¬ 
tion of sugar, harvested for seed, or any 
acreage which qualifies as bona fide 
abandoned. Such persons Include field 
overseers or supervisors while directing 
other workers, and those workers em¬ 
ployed by an Independent contractor who 
perform services on the farm. The wage 
requirements are not applicable to per¬ 
sons who voluntarily perform work with¬ 
out pay on the farm for a religious or 
charitable institution or organization: 
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Inmates of a prison who work on a farm 
operated by the prison; truck drivers em¬ 
ployed by a contractor engaged only in 
hauling sugarcane: members of a coop¬ 
erative arrangement among producers 
for the exchange of labor to be performed 
by themselves or members of their fam¬ 
ilies persons who have an agreement 
with the producer to perform all work 
on a specified acreage in return for a 
shAre of the crop or crop proceeds if such 
fchare. including the share of any Sugar 
Act payments, results In earnings at least 
as much as would otherwise be received 
tn accordance with the requirements of 
this part for the work performed: Inde¬ 
pendent contractors and members of 
their immediate families: or workers 
performing services which arc indirectly 
connected with the production, cultiva¬ 
tion. or harvesting of sugarcane. Includ¬ 
ing but not limited to mechanics, welders, 
and other maintenance workers and 
repairmen 

§ 861.25 Payment of wage*. 

Workers shall be paid tn cash for all 
work performed, except to the extent 
that the cash payment is reduced by the 
following deductions: Cash advances 
made to the worker by the producer: the 
market value or the amount agTccd upon 
for supplies furnished by the producer 
at the request of the worker; meals, 
lodging, and transportation expense 
which the producer agreed to furnish for 
a stated amount: and mandatory deduc¬ 
tions such as taxes and Social Security 
contributions. In addition, a producer 
may deduct the amounts he has paid to 
a third party on behalf of the worker in 
connection with his employment as a 
farm worker which are acknowledged in 
writing signed by the worker or his agent 
or substantiated by other evidence ac¬ 
ceptable to the county ASC Committee 
to be an indebtedness of the worker, and 
which cover the expense of services and 
benefits furnished the worker by the third 
Party, and which the worker or his agent 
«*s agreed may be deducted from his 
vages. such as public utilities, medical 
•ervlces. group hospitalization or other 
insurance for the benefit of the worker. 
At evidence of payments to a third party 
lor which a deduction is made from the 
etT nings of a worker, the producer shall 
®atatain for a period of three years, for 
r* inspection of the worker and the 
local county ASCS office, receipted bills 
written satisfactory evidence 
jnat support such deductions. Payments 
nuide to a labor contractor, supervisor, 
w tabor trainer, or the cost of meals, 
transportation, and insurance 
®w«nng Injury or illness resulting from 
employnient, any or all of which the 
Producer agreed to furnish the worker 
p ° r charge, shall not be deducted 
Irom cosh wages due the worker. When 
deduction* are made, the producer 
a 1 furnish to the worker, at time of 
1 rmen t. a statement showing the gross 
•mount of wages due for work performed 
the amount of each deduction prop- 
identified. 
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§ 864.26 Evidence of compliance. 

Each producer subject to the provi¬ 
sions of this part shall keep and preserve, 
for a period of 3 years following the date 
on which his application for a Sugar Act 
payment Is filed, such wage records as 
will demonstrate that each worker has 
been paid in full in accordance with the 
requirements of this part. Wage records 
should set forth dates work was per¬ 
formed. the class of work performed, 
units of work <piecework or hours), 
agreed upon rates per unit of work, 
total earnings. And any permissible 
deductions, and the amount paid each 
worker. The producer shall furnish upon 
request to the appropriate Agricultural 
Stabilization and Conservation County 
Committee such records or other evidence 
as may satisfy such committee that the 
requirements of this part have been met. 

§ 864.27 Sublfrfagr. 

The producer shall not reduce the wage 
rates to workers below those determined 
in accordance with the requirements of 
this part through any subterfuge or de¬ 
vice whatsoever. 

g 86-1.28 CUini for unpaid wage*. 

Any person who believes he has not 
been paid in accordance with this part 
may file a wage claim with the local 
Agricultural Stabilization and Conserva¬ 
tion County Committee against the pro¬ 
ducer on whose farm the work was per¬ 
formed. Such claim must be filed on 
Form SU-191 entitled "Claim Against 
Producer for Unpaid Wages," within 2 
years from the date the work with re¬ 
spect to which the claim Is made was 
performed. Detailed Instructions and 
Forms SU-191 are available at the local 
county ASCS office. Upon receipt of a 
wage claim the county office shall there¬ 
upon notify the producer against whom 
the claim is made concerning the repre¬ 
sentation made by the worker. The 
county ASC committee shall arrange for 
such investigation as it deems necessary 
and the producer and worker shall be 
notified In writing of its recommendation 
for settlement of the claim. If either 
party is not satisfied with the recom¬ 
mended settlement, an appeal may be 
made to the Agricultural Stabilization 
and Conservation State Committee. 3737 
Government Street, Alexandria. La. 
71303. which shall likewise consider the 
facts and notify the producer and worker 
in writing of Its recommendation for 
settlement of the claim. If the recom¬ 
mendation of the State ASC committee 
Is not acceptable, either party may file 
an appeal with the Deputy Administra¬ 
tor, State and County Operations. Agri¬ 
cultural Stabilization and Conservation 
Service. UJS. Department of Agriculture, 
Washington. D.C. 20250. All such appeals 
shall be filed within 15 days after the 
date the written notice of the recom¬ 
mended settlement is mailed by the re¬ 
spective committee, otherwise such rec¬ 
ommended settlement will be applied in 
making payments under the act. If a 
claim is appealed to the Deputy Admin¬ 
istrator. State and County Operations, 
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his decision shall be binding on all parties 
Insofar as payments under the act are 
concerned. Appeals procedures are set 
forth and explained fully In Part 780 of 
this Title 7 of the Code of Federal 
Regulations. 

§ 861.29 Failure to pay all wage* in fulL 

(a) Notwithstanding the provisions of 
this part requiring that all persons em¬ 
ployed on the farm in the production, 
cultivation, or harvesting of sugarcane 
be paid in full for all such work as one 
of the conditions to be met by a pro¬ 
ducer for payment under the act. if the 
producer has failed to meet this condi¬ 
tion but has met all other conditions, a 
portion of such payment representing 
the remainder after deducting from the 
payment the amount of accrued unpaid 
wages, may be disbursed to producers), 
upon a determination by the county com¬ 
mittee ( 1 ) that the producer has made a 
full disclosure to the county committee 
or its representatives of any known 
failure to pay all workers on the farm 
wages In full as a condition for payment 
under the Sugar Act: and (2) that either 
(i) the failure to pay all workers their 
wages in full was caused by the financial 
inability of the producer, or ( 11 ) the 
failure to pay all workers In full was 
caused by an inadvertent error or was 
not the fault of the producer or his agent, 
and the producer has used reasonable 
diligence to locate and to pay in full the 
wages due all such workers If the county 
committee makes the determination as 
heretofore provided in this paragraph, 
such committee shall cause to be de¬ 
ducted from the payment for the farm 
the full amount of the unpaid wages 
which shall be paid promptly to each 
worker involved if he can be located, 
otherwise the amount due shall be held 
for his account, and the remainder of 
the payment for the farm, if any. shall 
be made to the producer. If the county 
committee determines that the pro¬ 
ducer did not pay all workers in full 
because of an inadvertent error that was 
not discovered until after he received 
his Sugar Act payment, the producer 
shall be placed on the claims control 
record for the total amount of the unpaid 
wages. 

(b) Except as provided In paragraph 
(a) of this section, if upon investigation 
the county committee determines that 
the producer failed to pay all workers 
on the farm the required wages, the en¬ 
tire Sugar Act payment with respect to 
such a farm shall be withheld from the 
producer until such time as evidence is 
presented to the county committee which 
will satisfy the county committee that 
all workers have been paid In full the 
wages earned by them, or If unpaid 
workers cannot be located and the county 
committee determines that the producer 
used reasonable diligence to locate such 
workers, the amounts of unpaid wages 
shall be deducted from the Sugar Act 
payment computed for the farm and the 
balance released to the producer after 
the expiration of 1 year from the date 
payment would otherwise be made. If 
payment has been made to the producer 
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prior to the county committee's deter¬ 
mination that all workers on the fArm 
have not been paid in full, the producer 
shAll be placed on the claims control 
record for the total payment until the 
county committee determines that all 
workers on the farm have been paid in 
full, the producer refunds the entire 
amount of the debt, or a setoff in the 
amount of the debt is made from a pro¬ 
gram payment otherwise due the pro¬ 
ducer. or the county committee after 
determining that the producer used 
reasonable diligence to locate such 
workers has recovered from such pro¬ 
ducer tiie amount of unpaid wages com¬ 
puted for the farm. 

§864.30 Checkin* compliance. 

The procedures to be followed by 
county ASCS offices in checking compli¬ 
ance with the wage requirements of this 
part are set forth under the heading 
“Wage Rate Determinations'* In Hand¬ 
book 3-SU. issued by the Deputy Admin¬ 
istrator, State and County Operations. 
Agricultural Stabilization and Conser¬ 
vation Service. Copies of Handbook 3-43U 
may be inspected at local county ASCS 
offices and copies may be obtained from 
the Louisiana State ASCS Office, 3737 
Government Street. Alexandria. La. 
71303. 

Statement of Bases and Considerations 

General. The foregoing determination 
provides fair and reasonable wage rates 
to be paid for work performed by per¬ 
sons employed on the farm in the pro¬ 
duction, cultivation, or harvesting of 
sugarcane in Louisiana as one of the 
conditions with which producers must 
comply to be eligible for payments under 
the act. 

Requirements of the act and stand¬ 
ards employed. Section 301(c)(1) of the 
act requires that all persons employed on 
the farm in the production, cultivation, 
or harvesting of sugarcane with respect 
to which an application for payment is 
made, shall have been paid wages there¬ 
for at rates not less than those that may 
be determined by the Secretary to be fair 
and reasonable after investigation and 
due notice and opportunity for public 
hearing, and in making such determina¬ 
tions, the Secretary shall take into con¬ 
sideration the standards therefor for¬ 
merly established by him under the Agri¬ 
cultural Adjustment Act, as amended, 
(i.e., cost of living, prices of sugar and 
byproducts, income from sugarcane, and 
cost of production), and the differences 
in conditions among various sugar- 
producing areas. 

Wage determination. This determina¬ 
tion continues the requirements of the 
prior determination except that (1 > the 
minimum time wage rates are increased 
10 cents per hour for all classes of 
workers, and ( 2 ) a provision has been 
added requiring producers, who moke 
payments in connection with the work¬ 
er’s employment to a third party for 
items such as utility bills which the 
worker or his agent has agreed may be 
deducted from his wages, to maintain 
on file receipted bills for the inspection 
of the worker or the local county ASCS 
office for a period of 3 years. 
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A public hearing was held in Houma, 
La , on June 26. 1969. at which interested 
persons were afforded the opportunity to 
testify on whether the wage rates estab¬ 
lished for Louisiana sugarcane field- 
workers in the wage determination 
which became effective on October 14, 
1968. continue to be fair and reasonable 
under the circumstances, or whether 
such determination should be amended. 

Witnesses appearing at the public 
hearing on behalf of sugarcane workers 
generally recommended a minimum wage 
of $2 to $2.50 per hour. These witnesses 
testified that the present minimum wage 
of $1.40 or $1.45 per hour will not yield 
to a fully employed worker an annual 
income sufficient to feed, clothe, and 
house his family. One witness stated that 
previous wage rate Increases have hardly 
kept up with increases in the cost of 
living. The witness further stated that 
a wage is not fair and reasonable unless 
it will provide an income sufficient to 
maintain a family “above the poverty 
level." 

A witness provided details of the find¬ 
ings of a June 1969 study of the socio¬ 
economic characteristics of sugarcane 
fleldworkers. He stated that the average 
age of workers surveyed was 42 years, 
that educational attainment averaged 
4.5 years of schooling, and that annual 
earnings averaged $2,446. The witness 
stated that a family with the charac¬ 
teristics described is living in poverty. 
Other witnesses testified that housing 
for sugarcane workers is substandard: 
that many homes do not have running 
water or indoor toilets: and that in some 
instances deductions are made from 
workers* wages for the cost of utilities 
which the worker had agreed to pay. but 
that tiie worker had not been furnished 
a copy of the bill and therefore could not 
judge its validity. 

A professor of agricultural economics 
at Louisiana State University presented 
data from studies of large-scale sugar¬ 
cane farms < 200 acres or more) and from 
family-sized sugarcane farms (less than 
200 acres). The witness stated that wage 
rates have been increased in every year 
since 1961 and that adverse weather con¬ 
ditions such as the hurricanes of 1964 
and 1965 and the freeze of 1966 appar¬ 
ently have not been taken into account. 
Tlie witness presented data for the 1967 
crop showing that large-scale farms had 
gross returns of $276 per acre. Incurred 
expenses of $238 per acre, and realized 
net income of $38 per acre. He further 
stated that the 26 percent acreage cut 
between 1965 and 1969 had brought 
about lower total returns while at the 
same time causing Increased unit costs. 

Another witness, testifying on behalf 
of sugarcane producers, recommended 
no change in the present minimum wage 
rates. He stated that $1.30 per hour is 
the minimum established for all farm 
workers in the United States, and that 
It is not proper to increase the minimum 
wage for unskilled sugarcane fleldwork¬ 
ers above that figure. He also stated that 
since 1957 the cost of living has increased 
27.6 percent while during the same pe¬ 
riod sugarcane fleldworkers* wage rates 


have increased by 195 percent. The wit¬ 
ness stated that the most significant 
factor to consider in setting wage rates 
should be the drastic reduction in sugar¬ 
cane acreage. He stated that in 1964 pro¬ 
ducers harvested 348.000 acres of sugar¬ 
cane. while in 1969 this acreage has been 
reduced due to acreage restrictions to 
257,000 acres. 

Consideration has been given to the 
testimony presented at the public hear¬ 
ing. and to the returns, costs, and profits 
of producing sugarcane for recent crops 
and recast in terms of conditions Ukcly 
to prevail for the 1969 crop, and to other 
pertinent factors. Analysis of these data 
Indicate that the minimum rotes estab¬ 
lished in this determination are fair and 
are within the producer's ability to pay. 

This determination provides. In those 
Instances where the producer pays util¬ 
ity bills or other obligations for the ac¬ 
count of the worker and the worker has 
agreed in advance that such obligations 
may be deducted from his wages, that 
such deductions may be made provided 
the producer maintains for at least 3 
years receipted bills or other evidence 
for the inspection of the worker or the 
local county ASCS office. Deductions 
from a worker's pay for consumer debts 
to a third party, such as household ap¬ 
pliances. not connected with the worker s 
employment as a farm worker, arc not 
proper and may not be withheld from 
the wages due the worker. In addition, 
the producer is required to furnish to the 
worker an itemized statement showing 
the gross amount of wages due and each 
deduction properly identified. 

This determination provides for an 
increase in minimum wage rates of 10 
cents per hour for all classes of workers. 
This will result In hourly wage rates for 
sugarcane fleldworkers ranging from 
$1.40 to $1.55 during the coming harvest 
season, and from $1.40 to $1.45 for cul¬ 
tivating the 1970 crop. Although the 1969 
crop has been curtailed somewhat by 
acreage restrictions, present prospects 
are for a successful crop, and the average 
producer is expected to make a profit. 

This determination is issued on a con¬ 
tinuing basis and will remain In effect 
until amended or terminated. However, 
the Department will keep the wage situ¬ 
ation under review and will conduct in¬ 
vestigations and hold hearings annually. 

Accordingly. I hereby find and con¬ 
clude that the foregoing wage determi¬ 
nation will effectuate the wage provisions 
of the Sugar Act of 1948. as amended. 

Not*: The recordkeeping and reporting 
requirement* of these regulations hare been 
approved by, and subsequent recordkeep¬ 
ing and reporting requirements will be sub¬ 
ject to the approval or the Bureau of the 
Budget In accordance with the Federal Re¬ 
port* Act of 1942. 

Effective date. This determination 
shall become effective on November 10, 
1969. 

Signed at Washington. D.C., on Octo¬ 
ber 30.1969. 

CLirroRD M. Hardin. 

Secretary of Agriculture . 

IF.R. Doc. 69-13125; Filed, Nov. 4. I** 
8:45 amj 
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Chopter IX—Consumer ond Market¬ 
ing Service (Marketing Agreements 
ond Orders; Fruits, Vegetables, 
Nuts), Department of Agriculture 

PART 984—WALNUTS GROWN IN 
CALIFORNIA, OREGON, AND 
WASHINGTON 

Expenses of Walnut Control Board 
and Rates of Assessment for 1969- 
70 Marketing Year 

Notice wns published to the October 
15. 1969. Issue of the Federal Register 
(34 P.R. 15845) regarding proposed ex¬ 
penses of the Walnut Control Board for 
the 1969-70 marketing year and rates of 
assessment for that year. Tills action ap¬ 
proves such expenses and assessment 
rates. It la pursuant to fiS 984 68 and 
984 69 of the marketing agreement, as 
amended, and order No. 984. as amended 
(7 CFR Part 984). The amended market¬ 
ing agreement and order regulate the 
handling of walnuts grown in California. 
Oregon, and Washington, and are effec¬ 
tive under the Agricultural Marketing 
Agreement Act of 1937. as amended (7 
U.S.C 601-674). 

The notice afforded Interested persons 
an opportunity to submit written data, 
views, or arguments on the proposal. 
None were submitted within the pre¬ 
scribed time. 

Alter consideration of all relevant 
matter presented, including that In the 
notice, the Information and recommen¬ 
dations submitted by the Walnut Con¬ 
trol Board, and other available informa¬ 
tion. it is found that the expenses of the 
Board and rates of assessment for the 
1969-70 marketing year (which began 
August 1 . 1969. and ends July 31. 1970), 
shall be as follows: 

§981.321 Flxpcmc* of the Walnut Con¬ 
trol Hoard and rule* of A*«c*«ment 
for the 1969—70 marketing year. 

<a) Expenses. Expenses in the amount 
of $130,000 are reasonable and likely to 
be Incurred by the Walnut Control Board 
during the marketing year beginning Au- 
Wst 1. 1969, for its maintenance and 
functioning, and for such purposes as 
the Secretary may. pursuant to the pro- 
rt&tons of this part, determine to be 
appropriate. 

•b) Rates o/ assessment. The rates of 
Rssessment for said marketing year, pay¬ 
able by each handler In accordance with 
1984 69. are fixed at 0.10 cent per pound 
(or merchantable inshell walnuts and 
0.20 cent per pound for merchantable 
shelled walnuts. 

(t is further found that good cause 
ttdsts for not postponing the effective 
Ume of this action until 30 days after 
Publication in the Federal Register (5 
us.c. 553) In that: ( 1 ) The relevant 
provisions of said marketing agreement 
Part require that the rates of 
assessment fixed for a particular mar- 
year shall be applicable to all as- 
walnuts from the beginning of 
r** 1 y«tr; and (2) the 1969-70 market¬ 
's year began August 1 , 1969. and the 
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rates of assessment herein fixed will au¬ 
tomatically apply to all such assessable 
walnuts beginning with that date. 

(Sees. 1-19. 48 Stat. 31, •* amended; 7 UJ3.C. 
001-674) 

Dated: October 31.1969. 

Paul A. Nicholson. 
Deputy Director , Fruit and Veg¬ 
etable Division, Consumer and 
Marketing Service. 

[PR. Doc. 69-13203: Piled. Nov. 4. 196 rv ; 
8:49 am ) 


Chapter XIV—Commodity Credit Cor¬ 
poration, Department of Agriculture 

SU8CHAFTER B—IOANS, PURCHASES, ANO 
OTHER OPERATIONS 

[Arndt. 7] 

PART 1468—MOHAIR 

Subpart—Payment Program for 
Mohair 

1970 Marketing Year 

The regulations issued by Commodity 
Credit Corporation containing the re¬ 
quirements with respect to the payment 
program for mohair, as amended <31 F.R. 
5817. 15234; 32 FJt. 4568. 16391; 33 Fit. 
5208. 18009; 34 Fit. 6328). cover the 
marketing years 1966 through 1969. This 
amendment of 7 CFR Part 1468 extends 
such regulations to cover the 1970 mar¬ 
keting year, as follows: 

1. Section 1468.251 is revised to read 
as follows: 

9 1168.231 General. 

This subpart sets forth the policies, 
procedures, and requirements governing 
price support payments for mohair for 
the 1966. 1967, 1968. 1969, and 1970 mar¬ 
keting years by the Commodity Credit 
Corporation (referred to in this subpart 
as’CCC"). 

§ 1168.253 (Amended ) 

2. Section 1468.253 Is amended by re¬ 
vising the first sentence to read: “Pursu¬ 
ant to the National Wool Act of 1954, as 
amended by the Pood and Agriculture Act 
of 1965 (Public Law 89-321» and Public 
Law 90-559, the Secretary of Agriculture 
is to announce a price support level for 
mohair which has been determined to 
meet the requirements of the Act for each 
of the 5 marketing years. 1966. 1967, 
1968. 1969, and 1970 “ 

3. Section 1468.255 is amended by add¬ 
ing the following new paragraph (f) at 
the end of the section: 

§1468.255 Price support level. 

• • • • • 

(f) 1970 marketing year . For the 1970 
marketing year, the price support level 
was announced June 20, 1969, as 80.2 
cents per pound of mohair, grease basis. 

(Sec. 4. 62 Stat. 1070. sec. 5, 62 Stilt. 1072. 
secs. 702-708. 68 Stat. 910-012, as amended, 
sees. 401-403, 72 Stat. 994-995. sec. 151. 75 
Slat. 306, sec. 201. 79 Stat 1188. 82 Stat. 996; 
15 US.C. 714b. 15 US.a 714c, 7 U.8.C. 1781- 
1787. as amended) 
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Effective date. This amendment shall 
become effective upon publication in the 
Federal Register. 

Signed at Washington, D.C.. on Octo¬ 
ber 28.1969. 

Carroll O. Brunthaver. 

Acting Executive Vice President , 
Commodity Credit Corporation, 

\PM. Doc. 69-13201; Plied. Nor. 4. 1969: 

8:49 am.) 

Tide 18—CONSERVATION OF 
POWER AND WATER RESOURCES 

Chapter I—Federal Power 
Commission 

SUBCHAPTER A—GENERAL RULES 
[Docket No. RP66-24| 

PART 2—GENERAL POLICY AND 
INTERPRETATIONS 

Pricing for New Gas Produced by 

Pipelines and Pipeline Affiliates 

On June 29. 1964, the Federal Power 
Commission issued an order instituting 
an area rate proceeding for the Hugoton- 
Anadarko Area. Dockets Noa. AR64-1, et 
ml. published July 7.1964, In the Federal 
Register (29F.R. 8501K 

After certain direct evidence had been 
submitted, upon Staff s motion, the Com¬ 
mission by order issued on April 13. 1966. 
severed the pipeline production Issue; and 
instituted a separate proceeding entitled 
Pipeline Production Area Rate Proceed¬ 
ing. Docket No. RP66-24, to determine 
whether, in pipeline rate making, the 
Commission should depart from the cost 
of service method and adopt an area 
method for pricing gas produced by pipe¬ 
lines or acquired by them from their af¬ 
filiates. The proceeding was divided Into 
two phases. We are here concerned with 
only Phase I , 1 namely. “What Is the 
most appropriate price method to be ap¬ 
plied to natural gas utilized In a pipe¬ 
line’s Interstate system which Ls pro¬ 
duced by the pipeline or Its affiliated 
producing company from leases acquired 
after the date of determination of this 
issue.” 

The order issued April 13. 1966, in 
Phase I, directed that a public hearing 
be held and provided for a prehearing 
conference. Persons wishing to partici¬ 
pate in the prehearing conference, or de¬ 
siring to Intervene In the proceeding, 
were asked to so advise the Commission 
by May 2, 1966. Following conclusion of 
the prehearing conference and public 
notice, extensive public hearings were 
held before a presiding examiner. Parties 
were afforded full opportunity to submit 
evidence, cross-examine witnesses, file 
rebuttal evidence, and submit briefs. The 
presiding examiner issued his initial de¬ 
cision on March 3, 1969. Subsequently. 


* Phase TI La concerned with pricing policy 
for gas which pipelines produce from leases 

acquired prior to the determination of the 
Issue in Phase I. 
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briefs on exceptions to the presiding ex¬ 
aminer’s initial decision and briefs op¬ 
posing exceptions were filed, and the 
Commission then heard oral argument 
on June 27, 1969. After consideration of 
the entire record In this proceeding, the 
Commission, on October 7. 1969. Issued 
Opinion No. 568. Among other things. 
Opinion No. 568 set up a new 9 2 .66 In the 
rules of practice and procedure, relating 
to the pricing of new gas produced by 
pipelines and pipeline affiliates. 

In the opinion, the Commission also 
directed the Secretary to cause prompt 
publication to be made in the Federal 
Register of a notice of availability of the 
entire opinion and of the findings and 
ordering paragraphs. The findings and 
ordering paragraphs are set out below. 

Excerpts from Federal Power Commis¬ 
sion Opinion No. 568. Pipeline Production 
Area Rate Proceeding (Phase I). FPC 

Docket No. RP66-24. 42 FPC .. 

issued October 7, 1969: 

The Commission further finds: 

(1) The notice and effective date pro¬ 
visions of section 4 of the Administrative 
Procedure Act. 5 UJS.C. 553, do not apply 
with respect to the amendment here 
adopted. 

(2) It is appropriate and in the pub¬ 
lic interest in administering the Natural 
Gas Act to promulgate Commission pol¬ 
icy on pricing natural gas produced by 
pipelines and their affiliates from leases 
acquired after the date of this order. 

The Commission, acting pursuant to 
the authority of the Natural Gas Act. as 
amended, particularly sections 4, 5. 8 and 
16 thereof (52 Stat. 822. 823. 825. 830; 76 
Stat. 72: 15 U.S.C. 717c, 717d, 717g, 717o), 
orders: 

<A) Effective upon issuance of this 
statement. Part 2, Subchapter A. general 
rules. Chapter I of Title 18 of the Code 
of Federal Regulations. Is amended by 
adding a new 9 2.66 to read as follows: 

§ 2,f»6 Pricing of new ga* produced by 
pipeline* and pipeline affiliate*. 

<a> As a matter of policy In future 
pipeline rate proceedings,* gas produced 
by pipelines or by their affiliates from 
leases acquired after the date of this 
order will be priced for ratemaking pur¬ 
poses at the just and reasonable area rate 
applicable to gas of a vintage corre¬ 
sponding to the date of completion of the 
first well on the lease, otherwise at the 
“in-line** price, or, if there is no in-line 
price, on the basis of the guideline price 
set forth in 12.56 with the following 
exceptions: 

«1> If a pipeline or pipline affiliate ac¬ 
quires a developed lease from which 
jurisdictional sales are being made, the 
applicable price of gas shall be the lower 
of <i> the contract price applicable to the 
gas. or tll> the applicable area price (or 
in-line or guideline price); 

(2> If a pipeline or pipeline affiliate 
acquires a developed lease from which 
nonjurisdictional sales are being made, 
gas produced from the lease will be priced 
at the just and reasonable area price ap¬ 
plicable to gas of the vintage correspond¬ 


ing to the date of lease acquisition (or 
in-line or guideline prioe); 

(3) If the pipeline Is able to show in 
a rate proceeding that special circum¬ 
stances exist which Justify different 
treatment, such a showing should be 
made by means of a special schedule and 
supporting evidence filed in addiUon to 
the material otherwise required by 
9 154.63 of this chapter. 

<b) Pipelines acquiring production 
leases subsequent to the date of this opin¬ 
ion either on their own part or through 
affiliates should: 

(1) Where they have their own pro¬ 
duction, maintain separate subdivisions 
of their plant and expense accounts re¬ 
lated to production properties and pro¬ 
duction activities, so as to show sepa¬ 
rately costs related to production from 
present leases and costs related to pro¬ 
duction from leases acquired after the 
date of this opinion; 

(2) In making a rate filing, provide 
additional detail in subdivisions within 
the production function, l.e„ as between 
gas from present leases and gas from 
leases acquired after the date of this 
opinion with respect to their own pro¬ 
duction and also with respect to any pro¬ 
duction of their affiliates. 

< B > The Secretary shall cause prompt 
publication of the findings and ordering 
paragraphs, together with notice of the 
availability of this entire opinion, to be 
made in the Federal Register. 

(C> Union Producing*s request to be 
discharged from these proceedings is 
denied. 

(D> The petition filed July 16. 1969, 
by the United Distribution Cos. for leave 
to intervene and file statement of posi¬ 
tion is denied. 

<E> Except as herein granted, the 
exceptions to the initial decision arc 
denied. 

Copies of the complete text of opinion 
No. 568 may be obtained in person from 
the Office of Public Information, of the 
Federal Power Commission, or by written 
request addressed to the Secretary. Fed¬ 
eral Power Commission. 441 G Street 
NW.. Washington. D.C. 20426. 

Gordon M. Grant. 

Secretary . 

fFR Doe 69 13135: Filed. Nov. 4. I960: 

8 :45 a.m.| 


Title 29-LABOR 

Chapter XIII—Bureau of Labor Stand¬ 
ards, Department of Labor 
PART 1500— CHILD LABOR REGULA¬ 
TIONS, ORDERS AND STATEMENTS 
OF INTERPRETATION 

Subpart C—Employment of Minors 
Between 14 and 16 Years of Age 
(Child Labor Reg. 3) 

Experimental School Supervised and 
School Administered Work-Experi¬ 
ence and Career Exploration Program 

On August 8, 1969. a proposal was pub¬ 
lished in the Federal Register (34 Fit. 


12892) Inviting written data, views, or 
arguments on an amendment varying 
some of the requirements of subpart C of 
part 1500 of title 29 of the Code of Fed¬ 
eral Regulations for the employment of 
minors between 14 and 16 years of age 
who are enrolled In and employed pur¬ 
suant to an experimental school super¬ 
vised and school administered work-ex¬ 
perience and career exploration program. 
After consideration of all relevant mat¬ 
ters submitted, subpart C of part 1500 of 
the Code of Federal Regulations is 
amended by adding a new 9 1500.35a The 
amendment shall be effective immediate¬ 
ly upon publication in the Federal Reg¬ 
ister because it relieves certain restric¬ 
tions. and there is a clear need for 
promptness In considering applications 
under the programs Involved in relation 
to present school sessions. 

The new 9 1500.35a reads as follows: 

§ 1500,3.7a Murk fxpcrifticr anil nirw 
exploration program*. 

(a> This section varies some provi¬ 
sions of this subpart for the employment 
of minors between 14 and 16 years of age 
who are enrolled in and employed pur¬ 
suant to an experimental school super¬ 
vised and school administered work- 
experience and career exploration pro¬ 
gram which meets the requirement's of 
paragraph (b) of this section, in the 
occupations permitted under paragraph 
(c) of this section, and for the periods 
and under the conditions specified in 
paragraph <d) of this section. With these 
safeguards, such employment is not 
found to interfere with the schooling of 
the minors or with their health and well¬ 
being and therefore is not deemed to be 
oppressive child labor. 

(b)(1) An experimental school super¬ 
vised and school administered work- 
experience and career exploration 
program shall meet the educational 
standards established and approved by 
the State Educational Agency in the 
respective State. 

(2) The State Educational Agency 
shall file with the Director of the Bureau 
of Labor Standards a written applica¬ 
tion for approval of a particular pro¬ 
gram as one not interfering with 
schooling or with the health and well¬ 
being of the minors Involved and there¬ 
fore not constituting oppressive child 
labor. The application must include the 
information listed In subparagraph (3) 
of this paragraph. The director of the 
Bureau of Labor Standards shall ap¬ 
prove the application, or give prompt 
notice of any denial and the reasons 
therefor. 

(3) The criteria to be used In consid¬ 
eration of applications are the following: 

<i> Admission. Any student aged 14 or 
15 years who authoritative local school 
personnel identify as being able to bene¬ 
fit from the program shall be eligible 
to participate. 

<ii> Credits. Students shall receive 
school credits for both In-school related 
instruction and on-the-job experience. 
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<Ut) Size. Each program unit shall be 
a reasonable size. A unit of 12 to 20 stu¬ 
dents to one teacher-coordinator would 
be generally considered reasonable. 
Whether other sizes are reasonable would 
depend upon the individual facts and 
clr aunstancoB involved. 

• iv * Time schedule. Except when nec¬ 
essary to accommodate to 8tate law re¬ 
quirements of equivalent instruction, on 
each school day there shall be (a) a 
minimum of two classroom hours of In¬ 
struction devoted to Job-related and to 
employability skill Instruction, and (b) 
a minimum of two classroom hours of 
instruction devoted to regularly required 
subjects or elective subjects which meet 
State standards for graduation. 

• Tcacher-coorditiator . Each pro¬ 
gram unit shall be under the supervision 
of a school official to be designated for 
the purpose of the program as a teacher- 
coordinator. who shall generally super¬ 
vise tire program and perform the 
following specific duties: 

(а) Select and place students. 

(б) Choose work stations for the 
students. 

(c) Coordinate the work and educa¬ 
tion aspects of the program. 

(d) Maintain records and prepare 

reports. 

(e) Conduct in-school related class 

instruction. 

<vi) Physical facilities. The school 
will furnish adequate classroom facil¬ 
ities and supplies. 

<vll) Written training agreement; 
administration. The program shall pro¬ 
vide that no student shall participate In 
the program until there has been made 
t written training agreement signed by 
the tocher-coordinator, the employer, 
and the student. The agreement shall 
also be signed or otherwise consented to 
by the student's parent or guardian. The 
program shall require the employer to 
have on file a copy of this training 
agreement for each student employed 
by him for the duration of the program. 

<vlii) Permissible occupations. The 
program shall permit the assignment 
of students only In work In those oc¬ 
cupations permitted under paragraph 
<c) of this section. 

•lx) Reports and records. The pro¬ 
gram shall provide that all records and 
reports made and kept by each pro¬ 
gram unit for the purposes of this sec¬ 
tion shall be made available for Inspec¬ 
tion to representatives of the director 
of the Bureau of Labor Standards. 

<x) Other provisions. Any other pro¬ 
visions of the program providing safe- 
suardA ensuring that the employment 
Permitted under this section will not In¬ 
terfere with the schooling of the minors 
or with tholr health and well-being may 
J-so be submitted for use in considera¬ 
tion of the application. 

<c> Employment of minors enrolled 
w a program approved pursuant to the 
requirements of this section shall be 
in all occupations except the 

*1* Manufacturing and mining. 
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(2) Occupations declared to be haz¬ 
ardous for the employment of minors 
between 16 and 18 years of age in Sub¬ 
part E of this part. 

(3) Occupations other than those per¬ 
mitted under 44 1500.33 and 1500.34. ex¬ 
cept upon approval of a variation in in¬ 
dividual cases or classes of cases by the 
Director of the Bureau of Labor Stand¬ 
ards after notice to Interested persons 
and opportunity to be heard. Any such 
variation of general application shall 
be published as an amendment to this 
subpart. Applications for such approval 
may be included with the application 
for approval of the program; or filed 
specifically under 4 1500.38. Such appli¬ 
cations shall be processed under 
4 1500.38. 

<d> Employment of minors enrolled 
In a program approved pursuant to the 
requirements of this section shall be 
confined to not more than 28 hours in 
any 1 week when school is in session 
and not more than 4 hours In any day 
when school is In session, any portion of 
which may be during school hours. In¬ 
sofar as these provisions ore inconsistent 
with the provisions of 4 1500.35, this sec¬ 
tion shall be controlling. 

(e) This section shall terminate and 
have no force and effect after August 31. 
1972. 

(See. 3. 53 Stat. 1061. a* amended; 29 U S.C. 
203) 

Signed at Washington, D.C. this 31st 
day of October 1969. 

George P. Shultz. 

Secretary of Labor. 

| PR Doc. 69-13226: Filed. Nov. 4. I960; 

8:50 am ] 


Title 49—TRANSPORTATION 

Chapter X—Interstate Commerce 
Commission 

SUBCMAPTER A — GENERAL RULES ANO 
REGULATIONS 
IS O 1032. Arndt. 2) 

PART 1033—CAR SERVICE 

Great Northern Railway Co. Author¬ 
ized To Operate Over Tracks of 
Chicago, Rock Island and Pacific 
Railroad Co. 

At a session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held in Washington, D.C., on the 
30th day of October 1969. 

Upon further consideration of Service 
Order No. 1032 (34 P.R. 12180, 15356), 
and good cause appearing therefor: 

It is ordered , That 5 1033.1032 Service 
Order No. 1032 (Great Northern Railway 
Co., authorized to operate over tracks of 
the Chicago, Rock Island and Pacific 
Railroad Co.) Be. and It Is hereby 
amended by substituting the follow¬ 
ing paragraph (e) for paragraph <c) 
thereof: 

<e) Expiration date. This order shall 
expire at 11:59 pjn., November 30. 1969, 
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unless otherwise modified, changed, or 
suspended by order of this Commission. 

Effective date. This amendment shall 
become effective at 11:59 pjn.. Octo¬ 
ber 31.1969. 

(Bees. 1, 12. 15 and 17(2). 24 Stat. 379. 383. 
384. ns amended; 49 US.C. 1.12. 15 and 17(2>. 
Interpret* or applies secs. 1(10-17). 15(4) 
and 17(2), 40 8tat. 101, as amended 54 Stat. 
911: 49 US.C. 1(10-17). 15(4), and 17(2)) 

It is further ordered, That copies of this 
amendment shall be serv ed upon the As¬ 
sociation of American Railroads. Car 
Service Division, as agent of the railroads 
subscribing to the car service and per 
diem agreement under the terms of that 
agreement; and that notice of this or¬ 
der shall be given to the general public 
by depositing a copy In the Office of the 
Secretary of the Commission at Wash¬ 
ington. D.C., and by filing it with the 
Director. Office of the Federal Register. 

By the Commission, Railroad Service 
Board. 

(seal] H. Neil Garson. 

Secretary. 

IF-R. Doc. 69-13180: Filed. Nov. 4, 1969; 
8:48 a.m.J 


Title 14—AERONAUTICS ANO 
SPACE 

Chapter 1—Federal Aviation Adminis¬ 
tration, Department of Transportation 

(Airspace Docket No. 69-SW-64] 

PART 73—SPECIAL USE AIRSPACE 
Revocation of Restricted Area 

The purpose of this amendment to 
Part 73 of the Federal Aviation Regula¬ 
tions is to revoke Restricted Area 
R-5112 Magdalena. N. Mex. 

The Department of the Air Force has 
Informed the Federal Aviation Admin¬ 
istration that there is no longer a re¬ 
quirement for R-5112 and that it may 
be revoked. Such action Is taken herein. 

Since this amendment restores air¬ 
space to the public use and relieves a re¬ 
striction. notice and public procedure 
thereon are unnecessary, and good cause 
exists for making this amendment 
effective on less than 30-days notice. 

In consideration of the foregoing, 
Part 73 of the Federal Aviation Regula¬ 
tions is amended effective immediately 
as hereinafter set forth: In 5 73.51 New 
Mexico <34 F.R. 4837) “R^5112 Magda¬ 
lena, N. Mex," is revoked. 

(See. 307(a), Federal Aviation Act of 1958, 
49 US.C. 1348; sec. 6(c), Deportment of 
Transportation Act. 49 US.C. 1655(c)) 

Issued in Washington. D C., on October 
28.1969. 

H. B. Helstrom. 

Chief . Airspace and Air 
Traffic Rules Division 

IFR. Doc. 68-13171; Filed, Nov. 4, 1969; 
6:48 a.m.) 
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Title 15—COMMERCE AND 
F0REI6N TRADE 

Chapter X—Office of Foreign Direct 
Investments, Department of Com¬ 
merce 

11069 General Bulletin] 

PART 1000— FOREIGN DIRECT 
INVESTMENT REGULATIONS 

Interpretative Analyses and State¬ 
ments With Respect to the Reg¬ 
ulations 

Notice Ls hereby given that the Office 
of Foreign Direct Investments ("OFDI") 
has Issued the following 1069 General 
Bulletin (the “1069 Bulletin" or the 
"Bulletin"), interpreting and analyzing 
the Foreign Direct Investment Regula¬ 
tions (the "regulations") applicable to 
the Foreign Direct Investment Program 
(the "Program") for calendar year 1969. 

The purpose of the Bulletin is to in¬ 
terpret, explain, and amplify, by text 
and illustrative examples, principal pro¬ 
visions of the current regulations for 
the benefit of persons affected by. or 
otherwise interested In. the Program. 
Certain statements in the Bulletin may 
have the effect of qualifying or modify¬ 
ing certain provisions of the regula¬ 
tions, the instructions applicable to re¬ 
porting forms or other official OFDI pub¬ 
lications, Unless subsequently modified 
or rescinded by public notice, statements 
contained in this Bulletin shall repre¬ 
sent the official position of OFDI. 

General Bulletin No. 1 and General 
Bulletin No. 2. dated October 10 and 
25. 1968 (33 F.R. No. 198 (Part II) and 
No. 209 (Part HI), respectively) were 
issued by OFDI as general interpretive 
guidelines for the regulations applicable 
to the Program In effect during 1968. 
To the extent expressly or implicitly 
overruled or modified by the 1969 Bulle¬ 
tin, General Bulletin Nos. 1 and 2 are 
hereby superseded Insofar as concerns 
compliance with the regulations In ef¬ 
fect for 1969. While certain portions of 
the text and particular examples In Gen¬ 
eral Bulletins Nos. 1 and 2 may con¬ 
tinue to be pertinent to the 1969 Regu¬ 
lations. extreme care should be exer¬ 
cised in basing substantive decisions 
upon the material in those Bulletins. In 
case of doubt concerning relevance of 
any such material. OFDI should be 
consulted. 

The 1969 Bulletin is principally in¬ 
terpretive and. to the extent that any 
provision of the regulations or other 
official OFDI publications may be modi¬ 
fied. the changes are generally in the 
nature of liberalization or relaxation. 
Accordingly, it ls not deemed necessary 
in the public interest to publish the 
Bulletin In proposed form for comment. 

Effective date . The 1969 General Bul¬ 
letin. as set forth below, shall be effective 
on the date of publication In the Federal 
Register. 


(Sec. 5, Act of Oct. 6. 1917. 40 Stia. 415. as 
amended. 12 US.C. 95a; E.O. 11387, Jan 1, 
1968. 33 PJR.47) 

Richard P. Urfer. 
Director . Office of 
Foreign Direct Investments. 

October 28. 1969. 
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Appendices* 

A. Revised Instructions for Submitting Ap¬ 
plications for Specific Authorizations or 
Exemptions or for Interpretive Opinions 
(June 6.1960). 

B. Instructions for Submitting Applications 
for Specific Authorizations Pertaining to 
Triangular or Parallel Financing Arrange¬ 
ments (Sept. 24. 1069). 

C. 1969 General Guidelines for Direct In¬ 
vestors Engaged In International Con¬ 
struction Contract Operations (Feb. 17. 
1060). 

D. Addition to 1969 General Guidelines for 
Direct Investors Engaged In International 
Construction Con tract Operations (May 16. 
I960). 

E Revised Instructions for Submitting Ap¬ 
plications for Specific Authorizations Re¬ 
garding an Increase In Intercompany 
Accounts Resulting from Increased Exports 
(Oct. 24, 1969). 

•Not filed with the Office of the Federal 
Register. These appendices have been Issued 
and distributed by OFDI to direct Investors 
and other Interested persons on the dates re¬ 
spectively indicated. They will also be re¬ 
produced In a reprint of the I960 General 
Bulletin to be Issued by OFDI following this 
publication In the Pedulll Rccistx*. 

• 

Introduction 

General. 

The purpose of this Bulletin is to pro¬ 
vide a reliable and authoritative source of 
information concerning Interpretation 
and application of the regulations in ef¬ 
fect for 1969. 


The Program is administered on a cal¬ 
endar year basis, and a number of signifi¬ 
cant changes have been made in the 
regulations either by amendment or by 
interpretation since the end of calendar 
year 1968. Accordingly, extreme care 
should be exercised in relying on Genera] 
Bulletins Nos. 1 and 2 (issued, respec¬ 
tively. on Oct. 10 and 25. 1968) for pur- 
poses other than as an interpretive ad¬ 
junct to the regulations in effect for 1968. 
Likewise, caution should also be exer¬ 
cised In applying the material In this 
1969 Bulletin to the regulations that will 
govern during calendar year 1970. 

Program 1 ihrrnlir.ilion in 1969. 

The Initial objective of the Program, 
as established by Executive Order No. 
11387 and Department of Commerce Or¬ 
der 184-A, both dated January 1, 1968. 
was to reduce foreign direct investment 
financed by US.-source funds during 
1968 to $2.7 billion (from the 1967 level of 
$3.7 billion i. 

The target ceiling for 1969 was estab¬ 
lished at a level of $3.35 billion. To imple¬ 
ment this change. OFDI effected several 
fundamental changes in the regulations. 

(i> The $ 503 minimum allowable . The 
foreign direct investment allowable for a 
direct investor ("DD provided in 8 503 
was raised from a level of $200,000 in 
effect during 1968 to $1 million for 1969. 
and was made applicable on a worldwide 
basis without restriction by “scheduled 
area”, in contrast to the direct invest¬ 
ment allowables provided in ? 504 (a) 
and (b). 

(li> The alternative earnings allowable 
in 8 504. An optional investment allow¬ 
able for DIs electing to be governed by 
5 504 rather than by 8 503 was also intro¬ 
duced in 1969. based on earnings of affili¬ 
ated foreign nationals in each of the 
three scheduled areas during the preced¬ 
ing year. This “earnings” allowable Is an 
alternative to the “historical” allowable 
that is based essentially on 1965-66 direct 
investment experience by scheduled area. 

(ill) Use of long-term foreign borrow¬ 
ing. Another modification in the 1969 
regulations permits increased flexibility 
in use of proceeds obtained by long-term 
foreign borrowing to make or to offset 
direct Investment subject to the Program 
that would normally be charged against 
a DI s allowables if made with UB.- 
source funds. 

(iv) Miscellaneous amendments. Steps 
have also been taken to accommodate 
the 1969 Program to particular problems 
encountered by the airline, shipping, and 
construction industries, and quarterly re¬ 
porting requirements have been elimi¬ 
nated for all but the major DIs. 

Summary of the regulation*. 

The regulations contain the operative 
rules of the Program, the principal fea¬ 
tures of which are discussed in general 
terms below. 

(i) Applicability . The regulations 
apply to “direct investors.” A DI is any 
person (whether an individual or a busi¬ 
ness entity) within the United States 
that owns or holds a 10 percent or greater 
interest in an incorporated or unincor¬ 


porated foreign entity (8 305). A foreign 
entity in which such interest Is owned 
or held is referred to as an “affiliated 
foreign national” <“AFN“> <8 304* In¬ 
terest in an AFN is measured by voting 
power in the case of a corporation and 
by the right to a share of profits in the 
case of an unincorporated enterprise 
(8 304(b) (2)) . Persons may be DIs either 
in their individual capacity or by virtue 
of their relationships with other UB. 
persons <85 903-906). The regulations 
specifically do not apply to banks or 
other financial Institutions subject to the 
Voluntary Foreign Credit Restraint Pro¬ 
gram administered by the Board of Gov¬ 
ernors of the Federal Reserve System 
<8 201(b) (2)). 

<ii> Direct investment restrictions 
Three fundamental requirements are 
imposed on all DIs: 

The amount of annual direct Inveitiurm 
in AFNs must not exceed the level authorized 
under the general allowables provided for in 
the regulations or the amount specifically 
authorized by OFDI; 

The amount of certain foreign balance* or 
other forms of foreign property must be re¬ 
stricted os specified in the regulation*: and 

Reports reflecting allowables and trans¬ 
actions pertinent to foreign direct invest¬ 
ment activities must be filed with OFDI. 

DIs may seek relief from a particular 
restraint imposed by the regulations 
through application to OFDI for specific 
authorizations or exemptions < 8 801 ). 

A DI making foreign direct investment 
in excess of that authorized either gen¬ 
erally under the regulations or spe¬ 
cifically by OFDI, or otherwise violating 
the Program restrictions, is subject to 
enforcement proceedings. NoncompliAnce 
with the requirements of the regulations 
may give rise to imposition of sanctions, 
either criminal or administrative <U 201 
<d), 701). Rules and procedures con¬ 
cerning the enforcement function of 
OFDI (including investigations and ad¬ 
ministrative remedies) are contained in 
15 CFR Parts 1020-1050. 

Oil) Calculation of direct investment. 
Direct investment by a DI is calculated 
(usually on a calendar year basts* by 
adding the DI’s net transfer of capital to 
AFNs and the DI*s share of earning* 
reinvested by Incorporated AFN* 
(5 306(a)). 

“Net transfer of capital” means <a> 
aggregate transfers of capital by a DI to 
incorporated AFNs during the year, less 
(b) aggregate transfers of capital by 
such Incorporated AFNs to the DI during 
the same period, plus (c) the DI’s share 
of net increase or decrease in net assets 
of unincorporated AFNs (8 313). A 
transfer of funds or other property that 
increases a DPs aggregate equity and 
debt investment in an AFN is generally 
a transfer of capital by the DI to the 
AFN (8 312(a)). A transfer of funds or 
other property that decreases a DIs In¬ 
vestment In an AFN is generally a trans¬ 
fer of capital by the AFN to the DI 
(8312(b)).In computing a DI's transfers 
of capital and net transfer of capital, 
special rules apply to transactions be¬ 
tween a DPs AFNs that are located in 
different scheduled areas (8 505). 
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“Reinvested earnings” means (a) total 
earnings (defined in 5 300(c)) of in¬ 
corporated AFNs, less (b) dividends paid 
by incorporated AFNs to the DI, plus (c) 
dividends and remittances received by 
incorporated AFNs from certain other 
AFNs (5 306(b)). 

For purposes of the regulations, each 
of the countries in the world is assigned 
to one of three ’‘scheduled areas” i A. B. 
and C> (5 319). Direct investment of a 
DI Is generally calculated on the basis of 
these scheduled areas, reflecting aggre¬ 
gate transactions involving all AFNs lo¬ 
cated in each such area <55 306. 313). 
Schedule A generally comprises the less- 
developed countries; Schedule B. certain 
specified developed countries; and 
Schedule C, the remaining countries. 

For certain purposes, however, direct 
investment allowables may be used on 
a worldwide rather than a schedular 
basis (55 503. 504(f)(3)(i). and 506; see 
also Subpart M). 

(iv) Authorized direct investment. 
Positive direct investment in AFNs is pro¬ 
hibited except to the extent that it is 
authorized either generally under the 
regulations or individually by specific au¬ 
thorization (55 201 (a). 801). 

Subpart E (§5 501-506) provides three 
direct investment allowables, one of 
which a DI must elect for each year 
( 1502 ): 


A worldwide “minimum allowable** of $1 

million (1603); 

An ' historical allowable" for each ached* 
ulrd area baaed primarily on direct Invest¬ 
ment m each auch area by the DI during 
1065-06 < 5 504(a)); and 

An 1 earning* allowable" for each sched¬ 
uled are* based on the DI’* share of AFN 
mrntngs In each such area during the pre¬ 
ceding year (f 604(b)). 

In general, the unused portion of an 
allowable < other than the $1 million 
1503 minimum allowable) may be car¬ 
ded forward to succeeding years (|5 504 
W> and (f 1.506(c)). 

Historical allowables In Schedule C or 
B are Increased by a limited “upstream” 
^distribution <5 504(c) >.* The historical 
of the earnings allowables provided in 
*504 may be used “downstream” 
(f 504(d)). 

Commencing in 1970, DIs will be eti- 
pnle for a worldwide "incremental earo- 
T* 5 ’’ allowable (in addition to one of the 
wegoing allowables) baaed on the 
amount by which aggregate AFN earn- 
mgs in a calendar year exceed the aver- 

7 ?* °* su cLi earnings during 1960-67 
(1 506). 

,. Bec ^ usc of considerations unique to 
rf &hUncs industry, special rules for 
authorized direct investment 
air carriers are provided in 
regulation* (Subpart M>. 

*o 0Ual1 Canada is assigned to Sched- 
7* regulations do not restrict di- 
investment made In that country 
<8ubpart K). 


tJpKteeonr* and "downstream" refer 
•JT^Uoiiahip of on© acheduled am 
A SILt* u P fctr »“n aequenoe la Schedi 
B * 11114 Schedule C. The dow 
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(v) Long-term foreign borrowing . In 
general, direct investment in AFNs that 
is financed with or offset by proceeds of 
long-term foreign borrowing «defined in 
4 324) will not be charged against the 
DI’s allowables until the borrowing is 
repaid. "Available proceeds” of long-term 
foreign borrowing (defined in 5 324(d)) 
may be used as a deduction against a 
DI’s net transfer of capital if expended in 
making transfers of capital (4 313(d) 
( 1 )). or as an offset to positive direct in¬ 
vestment if "allocated" in accordance 
with certain prescribed conditions (| 306 
<e)>. Proceeds that have been expended 
may subsequently be allocated, and al¬ 
located proceeds may later be reallo¬ 
cated. as an offset to positive direct in¬ 
vestment in a different scheduled area 
(5 203(d) (2) and (3)). 

The deferred charge against allowables 
permitted for direct investment transac¬ 
tions that involve proceeds of long-term 
foreign borrowing is available to any 
DI who satisfies the necessary certifica¬ 
tion. recordkeeping and reporting re¬ 
quirements. (See, generally. Subpart J.) 

DIs, except those electing the $1 mil¬ 
lion minimum allowable, may not make 
a net transfer of capital (other than one 
attributable to repayment of long-term 
foreign borrowing authorized by 4 1002 ) 
resulting in positive direct investment 
while holding available proceeds of long¬ 
term foreign borrowing in excess of 
$25,000 in the form of foreign property 
(4 203 (dMl) and (e)( 2 )). 

<vi> Foreign balance restrictions. The 
regulations restrict the amount of assets 
that a DI may hold in liquid form abroad. 
In general, such balances may not ex¬ 
ceed the greater of $25,000 or the average 
of month-end liquid foreign balances 
held by the DI in 1965-66 (4 203 (c) and 
(e)( 1 )). 

(vii) Reporting requirements. DIs are 
required to keep records and to submit 
certain reports to OFDI <44 203(b). 601. 
602). If the DI’s interest in all AFNs is 
$100,000 or more, a Base Period Report 
(Form FDI^lOl) of direct investment by 
scheduled area during 1905-06 (and 1964 
earnings for Schedule C) must be sub¬ 
mitted, and an Annual Report (Form 
FDI-102F) is required to be filed within 
four months after the end of each calen¬ 
dar year. In addition, a DI must file 
Cumulative Quarterly Reports (Form 
FDI-102) beginning in the quarter that 
direct investment (positive or negative) 
exceeds $1 million for the year. In calcu¬ 
lating direct investment to determine 
whether the quarterly reports are re¬ 
quired. a DI must include direct invest¬ 
ment In Canada and exclude deductions 
for expenditure or allocation of proceeds 
of long-term foreign borrowing. 

Special rules apply to reporting by DIs 
that are members of an affiliated, family, 
or associated group or are owners of 
other DIs (4 907). 

Additional cornmenU. 

As used in this Bulletin, "OFDI” refers 
generally to the Olfice of Foreign Direct 
Investments, but may also be used, for 
the sake of convenience, to include the 
Secretary of Commerce and all other 
persons to whom any function, duty or 


authority referred to in Executive Order 
11387 or in the regulations has been 
delegated pursuant to Department Order 
184-A (issued on Jan. 1, 1968), Depart¬ 
ment Order 184-B (as amended) or 4 806 
of the regulations. 

Bulletin references to the amount of 
general allowables set forth in Subparts 
E and M of the regulations are based on 
applicable provisions in effect for 1969. 
Certain examples that involve transac¬ 
tions In years subsequent to 1969 assume 
retention of the 1969 allowables for fu¬ 
ture years. All such references are in¬ 
tended for illustrative purposes only, and 
no inference should be drawn concern¬ 
ing the actual amount of direct invest¬ 
ment that will or may be generally au¬ 
thorized in future years. In submitting 
certificates described in 4 1002 (b), how¬ 
ever. a DI may assume that general al¬ 
lowables in future years will not be less 
than the amounts applicable during 1969. 

Unless expressly stated to the contrary 
in a particular instance, reference in the 
text and examples of this Bulletin to an 
AFN means only an AFN of the DI being 
discussed, and reference to AFNs means 
only AFNs of the same DI. Thus, for ex¬ 
ample, in discussing the effect of in ter- 
schedular transfers of capital between 
AFNs under 4 505, it should be understood 
that each foreign national referred to is 
an AFN of the same DI. 

The analysis, interpretation and ap¬ 
plication of the regulations in this 
Bulletin may be relied upon by DI’s and 
other Interested persons as representative 
of the policy determinations and ofllclai 
view of OFDI with regard to the 1969 
Program, unless superseded by amend¬ 
ment. modification, or revocation of the 
regulations, by published revision of par¬ 
ticular material in the Bulletin, or by 
direct notice to all persons known by 
OFDI to be DI's on the date of any 
change adopted. 

B201—Prohibited Direct Investment 
§ B201—1 Introduction. 

Section 201 sets forth the basic 
prohibitions on direct investment and 
the regulatory authority of OFDI. as 
derived from Executive Order 11387 of 
January 1, 1968. The section covers: 
General prohibition of positive direct 
Investment (4 201 (a)): exclusion of 
financial institutions subject to the 
Voluntary Foreign Credit Restraint Pro¬ 
gram administered by the Board of Gov¬ 
ernors of the Federal Reserve System 
(4 201 (b) ( 2 )): exclusion of transactions 
arising from a foreign national’s interest 
in a U JB. business (4 201 (c)); and 
discretionary conditions or sanctions 
(4 201 (d)). 

§ 11201—2 General prohibition. 

Section 201(a) prohibits a DI from 
making positive direct investment in 
AFNs during any year, beginning with 
the effective date of the regulations 
<Jan. 1, 1968). subject to express au¬ 
thorization for certain kinds and 
amounts of positive direct investment 
set forth in Subpart E (general allow¬ 
ables) , Subpart J (repayment of borrow¬ 
ings), SubpArt K (direct investment in 
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Canada), and Subpart M <UJS.-fiag air 
carriers). In addition, OFDI may permit 
other transactions by means of specific 
authorizations or exemptions, as pro¬ 
vided in 8 801. 

The prohibition of 8 201 <a> is ad¬ 
dressed to “positive direct investment (a 
technical term defined in g3Q6ia><3)) 
during any year.” This does not mean 
that specific transactions between a DI 
and an AFN are prohibited: rather, the 
focus is on the net effect of all trans¬ 
actions during a year, measured at 
yearend. 

The term “year" normally means a 
calendar year. However, in certain cir¬ 
cumstances, a DI may be specifically au¬ 
thorized to measure compliance with 
8 201(a) on the basis of a fiscal year. 
(See 8 321.) 

Example 1. DI has a wholly owned Incor¬ 
porated AFN (C) in Oermany. During 1969. 
DI loans $1,200,000 to C. The loan does not 
violate f 201(a) at the time It U made, al¬ 
though the transaction constitutes a trans¬ 
fer of capital under f 312(a) and will be 
taken Into account In determining the 
amount of direct investment made by DI In 
all AFNi in Schedule C far the entire year. 

Example 2. DI is authorized, by f 504 (a) 
and (c). to make positive direct investment 
of $1,500,000 in Schedule A during 1969. Be¬ 
tween January 1. and December 31, I960. 
Dl'a positive direct Investment In that 
scheduled area Is $1,700,000. DI U out of com. 
pitance (l.e.. has violated 1201(a)) in the 
amount of $200,000. 

§ B201—3 Exclusions. 

(i) Financial institutions . Under the 
terms of Executive Order 11387, and as 
provided in 8 201(b) (2), banks and non¬ 
bank financial Institutions are exempt 
from the regulations if they are sub¬ 
ject to the Voluntary Foreign Credit 
Restraint Program administered by the 
Board of Governors of the Federal Re¬ 
serve System. Included in this category 
are commercial banks, bank holding com¬ 
panies. savings banks, trust companies 
and trust departments of banks, in¬ 
surance companies, mutual funds, fi¬ 
nance companies, investment bankers 
and brokers, pension funds, foundations 
and other nonprofit institutions, “Edge 
Act" and “Agreement" subsidiaries of 
commercial banks, and U.S. branches of 
foreign banks or nonbank financial in¬ 
stitutions. The Federal Reserve Program 
calls upon such institutions to refrain 
from making loans or extending credit to 
UJ9. borrowers that would "directly or 
indirectly" permit an outflow of funds 
inconsistent with the provisions and in¬ 
tent of the OFDI Program. 

<ii) Transfers of capital to foreign 
owners. The regulations do not restrict 
bona fide transfers of capital or distri¬ 
bution of earnings to a foreign national 
artsing from the foreign national's own¬ 
ership interest in a U.S. entity. 

Example 3 . A U.S. corporation (X) is 60 
percent owned by an Italian corporation 
(Y). Y Is publicly owned by foreign na¬ 
tional!. During 1969, Y purchase! $500,000 of 
goods on credit from X. and X pays Y a divi¬ 
dend of $100,000. During 1970. X is liquidated 
and a liquidating dividend Is paid to Y. 
The transaction! are not subject to the 
regulations. 
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§ 11201-1 Hcflurlion of authorized di¬ 
rer! inventntrnl or of period for 
measuring compliance. 

Section 201(d) authorizes OFDI to im¬ 
pose conditions on, or to reduce the 
amount of. authorized direct investment 
by a DI. These sanctions constitute the 
basic administrative enforcement au¬ 
thority under the Program. Criminal 
penalties are also available In certain 
circumstances. (See 8 701.) 

Although direct investment Is gener¬ 
ally measured on an annual basis. 3 201 
<d> gives OFDI the right to impose a 
shorter period for compliance purposes 
with respect to any DI. Considerations 
bearing on such a decision are. among 
other things, (a) whether direct invest¬ 
ment by a DI in any scheduled area dur¬ 
ing any quarter is. or may reasonably be 
estimated to be. materially in excess of 
25 percent of the amount generally au¬ 
thorized for the entire year, (b) whether 
the transactions resulting in such ma¬ 
terial excess were In accordance with 
customary business practices of the DI. 
and (c) whether the DI has complied 
with the provisions of Subpart F (relat¬ 
ing to required records and reports). 

In this connection, DIs are required to 
submit a supplemental statement to 
OFDI with the cumulative quarterly re¬ 
port (Form FDI-102) for the second and 
third quarters if their positive direct in¬ 
vestment during the reporting period ex¬ 
ceeds certain percentages (40 percent 
for the first quarter. 65 percent for the 
first two quarters, and 85 percent for the 
first three quarters) of the annual 
amount generally authorized. (See the 
specific instructions to line 09 of Form 
FDI-102, as revised October 1969.) 

It is recognized that in many instances 
it may not be feasible for DIs to spread 
positive direct Investment during any 
year equally over the four calendar quar¬ 
ters. For example, uneven outflow may 
result when the entire amount of posi¬ 
tive direct investment arises from a 
single acquisition of a foreign company, 
or is concentrated in a particular quarter 
or quarters due to the seasonal nature 
of a DI’s business, or results from un¬ 
expectedly high earnings of AFNs that 
customarily pay dividends or otherwise 
remit profits only at yearend. OFDI 
would not ordinarily invoke the provi¬ 
sions of 8 201(d) in these cases, or In 
other cases where concentration of in¬ 
vestment in a particular quarter or 
quarters cannot reasonably be avoided. 

A major objective of the administra¬ 
tive sanctions available under 8 201(d), 
apart from insuring compliance gener¬ 
ally with the regulations, Is to prevent 
concentration of direct Investment in a 
particular quarter or quarters unless 
justified by legitimate business reasons. 
It provides authority for administrative 
action by OFDI wtiere large outflows 
early in a year indicate that serious vio¬ 
lations could occur unless remedial steps 
are taken. Collaterally, the section also 
contains authority for appropriate sanc¬ 
tions in flagrant instances of disregard 
for the objectives of the Program, such 
as in the case of a company that tem¬ 
porarily makes a large reduction in for¬ 


eign investments at the very end of a 
year (thereby producing literal compll. 
ance with the regulations for that year* 
and then offsets the reduction with a 
major reinvestment abroad in the begin¬ 
ning of the follow'ing year. 

B203—Liquid Foreign Balances 
§ B203— I Introduction. 

The principal purpose of § 203 U lo 
limit the amount of funds or other liquid 
assets (i.e., holdings that are readily 
withdrawable, transferable or market- 
able) that a DI may hold abroad as of 
the end of each month. Section 203(0 
requires DIs to repatriate to the United 
States “liquid foreign balances" (defined 
in 8 203(a) <2>) in excess of specified his¬ 
torical levels for such holdings or of 
$25,000. whichever is greater. An excep¬ 
tion from the repatriation requirement 
is made for liquid foreign balances held 
in Canada (8 1105(b)). and for available 
proceeds of long-term foreign borrowing 
that are held in the form of liquid for¬ 
eign balances <f 203(c)). 

While 8 203(c) refers to monthend 
holdings for purposes of the limitation 
on liquid foreign balances, the spirit and 
intent of this restriction is that DIs 
should not exceed the specified level 
throughout the month. 

A second purpose of 8 203 is to en¬ 
courage utilization of available proceeds 
of long-term foreign borrowing held in 
the form of liquid foreign balances for 
positive net transfers of capital that re¬ 
sult in positive direct Investment. 

§ B203— 2 Summitry. 

Section 203(a) defines the terms “for¬ 
eign balances*' and “liquid foreign 
balances" and indicates that under cer¬ 
tain circumstances foreign balance* held 
by another person will be deemed held 
by a DI. 

Section 203(b) requires a DI to keep 
books and records listing each long-term 
foreign borrowing and the uses to which 
the proceeds of each such borrowing have 
been put. 

Section 203(c) limits the amount of 
liquid foreign balances (other than Cana¬ 
dian balances or available proceeds of 
long-term foreign borrowing) a DI may 
hold at the end of any month to average 
end-of-month balances held by the DI 
during 1965 and 1966 (subject to a 
$25,000 “dc minimis** exemption provided 
in 8 203(e)(1)). 

Section 203(d) (1) qualifies the exemp¬ 
tion in 8 203(c) for available Pi* 006 *”* 
of long-term foreign borrowing. While 
available proceeds held in liquid form 
outside the U.8. are not subject to the 
monthend balance restrictions of 1203 
(c). there is a yearend restriction im¬ 
posed by 8 203(d)(1). That is, the general 
authorization under I 504 for positive 
direct investment will not be available w 
a DI making a positive net transfer or 
capital (resulting in positive direct 
investment) if the DI holds avail¬ 
able proceeds in the form of foreign 
balances or foreign property as of year- 
end. Tills qualification docs not appbr. 
however, (a) If the available proceeds <x> 
not exceed $25,000 (8 203(e)(2)); W 
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the positive net transfer of capital rep¬ 
resents debt repayment authorized by 
9 1002; or <c> the positive net transfer 
of capital is made pursuant to the S 503 
minimum allowable. It should be empha¬ 
sized that available proceeds held in 
liquid form in Canada are not exempt 
from the yearend repatriation require¬ 
ment of 9 203(d)(1). 

Section 203(d)(2) permits proceeds of 
long-term foreign borrowing that have 
been previously expended in and de¬ 
ducted from net transfer of capital pur¬ 
suant to 9 313(d) (1) to be “allocated'* to 
positive direct investment in another 
scheduled area. When expended pro¬ 
ceeds are subsequently allocated, the DI 
must recognize a positive transfer of 
capital to the scheduled area in which 
the 9 313(d) (1) deduction was previously 
taken; further allocation will likewise 
result In a transfer of capital to the 
schedued area to which the proceeds 
were last allocated. (For a more detailed 
analysis of 9 203(d) (2), see 9 B324-10.) 

Section 203(d) (3) permits a DI to re¬ 
allocate proceeds of long-term foreign 
borrowing as an offset to positive direct 
investment in a scheduled area other 
than that in which such proceeds were 
originally allocated (whether such origi¬ 
nal allocation was made pursuant to 
9306(e) or pursuant to .9 313(d)(1) as 
in effect prior to July 23, 1969>. In such 
event, a transfer of capital must be 
charged to the scheduled area to which 
the immediately preceding allocation 
was made. (For a more detailed analysis 
of 1203(d)(3), see 9 B324-10J 

8 11203-3 Definition of foreign bal¬ 
ance*. 

The term “foreign balances** is defined 
in f 203(a)(1) to mean money on deposit 
In a foreign bank (Including demand, 
time And fixed interest deposits and cer¬ 
tificates of deposit); negotiable instru¬ 
ments; nonncgotlable instruments ac¬ 
quired after June 30. 1968. and commer¬ 
cial paper issued by un&fflliated foreign 
nationals (other than such Instruments 
or paper acquired as a result of a DI*s 
export of goods and services from the 
united States); and securities issued or 
guaranteed by a foreign country. 

The term “money on deposit In a for¬ 
eign bank “ includes aU bank deposits, 
whether interest-bearing or not, main¬ 
tained with a “foreign bank** as defined 
in 1317(b). 

The terras “negotiable Instruments,** 
nonncgotlable instruments.’* “commer- 
cuu paper/’ and “securities” includes 
notes, bonds, debentures, drafts, bills of 
or ot *) cr evidences of indebted- 
U* 3 *- Th* physical location of such evl- 
t*?* oi indeb tedness i* immaterial. 

^ "securities issued or guar- 
JrJJJ®* by a foreign country" includes 
ocot securities issued or guaranteed by 
r? y * ov ernracntal unit of a foreign coun- 
te.. the national government, states, 
cuics, municipalities, counties, cantons. 
{*"?<**. And the like. The physical 
^cation of such securities is immaterial. 

^ interests do not constitute for¬ 
um balances. Furthermore, items such 
accounts receivable (not evidenced 
^jjny note or security), silver bullion, 
prfclous metals, Jewels or Jewelry, com- 
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modi ties futures contracts, and currency 
futures contracts do not constitute for¬ 
eign balances. 

§ 11203—1 Definition of liquid foreign 
balance*. 

As defined In 9 203(a) (2), “liquid for¬ 
eign balances*' do not include: 

Negotiable Instruments, nonncgotlable In¬ 
struments. commercial paper and securities 
Issued or guaranteed by m foreign country 
that were acquired on or before June 30. 
1968 that are not redeemable at the option 
of the DI and are not transferable and readily 
marketable (bnt see comment following In 
text): 

Ban* deposits, negotiable Instruments, 
non negotiable Instruments. commercial 
paper and securities Issued or guaranteed by 
a foreign government that have a period of 
mor# than 1 year remaining to maturity 
when acquired by the DI and are not re¬ 
deemable In full at the option of the DI 
within a period of 1 year after such ac¬ 
quisition; 

Foreign balances subject to restrictions on 
liquidation and transfer Imposed by a for¬ 
eign country (i.e., exchange controls or sim¬ 
ilar restrictions): and 

Foreign balances pledged or hypothecated 
by the DI to secure a borrowing by the DI 
or by an AFN. 

The exception for holdings described 
In the first category above is applicable 
only to acquisition of such items prior 
to July 1, 1969. 

The exception described in the last 
category above includes only foreign bal¬ 
ances that are pledged or hypothecated 
according to local law, and does not apply 
to any amount pledged or hypothecated 
in excess of the amount of the related 
borrowing by the DI or by an AFN. 

Example 1. DI obtains a 3-year loan of 
8200,000 from a foreign bank and immedi¬ 
ately expends the proceeds In an AFN. As a 
condition of obtaining the loan. DI Is re¬ 
quired to keep $40,000 on deposit with the 
foreign bank during the 3-year term, but 
the deposit is not specifically pledged or 
hypothecated as security. The $40,000 Is a 
liquid foreign balance. (It should be noted, 
in addition, that this arrangement may In¬ 
volve a $40,000 transfer of capital to the 
AFN in addition to tho $200,000 transfer of 
capital resulting from Investment of the loan 
proceeds See f 812(a) (9).) 

Example 2. DI enters into an arrangement 
with a foreign bank pursuant to which DI 
deposits $100,000 with the bank and the bank 
immediately lends $100,000 to an AFN. The 
$100,000 deposited by DI is a liquid foreign 
balance. (It should be noted. In addition, that 
this Arrangement may Involve a $100,000 
transfer of capital Vo the AFN. See I 312 
(a)(9).) 

Example J. DI enters Into an arrangement 
with a foreign bank pursuant to which the 
bank lends $100,000 to an AFN. DI must 
maintain a $1001)00 deposit with the bank 
until the loan Is repaid by the AFN. If the 
loan Is not repaid when due. the bank is 
entitled to satisfy any deficiency by resort 
to Dl's $100,000 cash deposit. The $100,000 
cash deposit Is considered to have been 
pledged or hypothecated with the bank and. 
therefore. Is not a liquid foreign balance. 
(This arrangement, ho wavs*, wtll result In a 
$100,000 transfer of capital to AFN See 
1312(a)(9).) 

§ B203—3 Foreign balance* deemed held 
by a DI. 

Section 203(c) comes into effect If 
liquid foreign balances are “hold” by a 
DI, Generally, a DI holds foreign bal¬ 
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ances if it has title to the various securi¬ 
ties, instruments or rights that are in¬ 
cluded within the meaning of the term, 
as defined in I 203(a)(1). 

In addition. 9 203(a)(4) establishes 
certain circumstances in which a DI is 
deemed to hold foreign balances even 
though title is vested in another person. 
Subparagraph (i) imputes foreign bal¬ 
ances to a DI if they are held by any 
person (including an AFN) “principally 
formed or availed of by the DI for the 
purpose of holding title to such bal¬ 
ances”: i.e., a DI having the real benefi¬ 
cial Interest in foreign balances will be 
deemed to hold such balances notwith¬ 
standing that another person has nomi¬ 
nal legal title. 

Example 4. DI forms an Incorporated AFN 
and transfers liquid foreign balances to Its 
name. The AFN does not engage in any 
business. The liquid foreign balances arc 
deemed to be held by DI under | 203(a)(4) 
(I). (Note tbat the transfer also constitutes a 
transfer of capital from DI to the AFN, pur¬ 
suant to | 312(a)(2).) 

Example 5. DI enters Into an arrangement 
with an unafflllated foreign national whereby 
the latter will hold title to Dl*s liquid for¬ 
eign balances but will not use the funds for 
any purpose The liquid foreign balances are 
deemed to be held by DI under 9 203(a) 
(4) (I). 

Subparagraph <11> of 8 203(a)(4) im¬ 
putes foreign balances to a DI even 
though title is held by another person 
(Including an AFN). if the balances (or 
cash equivalent) are returnable to the 
DI on demand without material condi¬ 
tions and they are not reasonably related 
to the business needs of the holder. For¬ 
eign balances are not returnable to a 
DI upon demand without material con¬ 
ditions merely because, by virtue of stock 
ownership, the DI controls the person 
holding title. However, foreign balances 
of a branch AFN generally will be deemed 
returnable to a DI on demand without 
material conditions. 

Example 6. DI baa an Incorporated AFN 
(A) engaged In manufacturing operations. 
From I960 through 1968. A earned $10.- 
000,000 and on June 30. 1969 has $8,000,000 
Invested In 6-month certificates of deposit 
of foreign banka. No part of these funds is 
needed by A to meet business requirements. 
Nevertheless, the foreign balances are not 
deemed to be held by DI. since they are not 
considered to be returnable to DI upon de¬ 
mand without material conditions. 

On the other hand, assume that on June X. 
1969. A declared a $500,000 dividend in favor 
of DI and such dividend became payable on 
demand on June 1ft. 1969. In this event. 
8500.000 of the $8,000,000 are deemed liquid 
foreign balances held by DI as of June 30. 
1969. Note also that, since the dividend 
was not paid when due. a debt obligation Is 
deemed to have been created In favor of DI, 
resulting In a $500,000 transfer of capital 
by DI to A under 1312(a)(1). Accordingly, 
payment of the poEt due dividend will con¬ 
stitute a transfer of capital from A to DI 
pursuant to I 312(b) (3). 

Example 7. DI has 60 percent Interest In 
a German company (C). In June 1969. DI 
lends $100,000 to C, repayable on demand. 
The $100,000 is invested by C in a 6-month 
certificate of deposit of a foreign bank. C 
does not need any part of tho $100,000 to 
meet business requirements. The certificate 
of deposit Is deemed to be held by DI. (Note 
also that the loan would constitute a transfer 
of capital from DI to C pursuant to | 312 
<*)(!).) 
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Determining whether liquid foreign 
balances held by an AFN are "unrelated 
to the business needs" of the AFN re¬ 
quires analysis of all facts and circum¬ 
stances of the particular case. The nature 
of the AFN’s business and customary 
holdings of liquid funds are relevant 
factors. As a general rule, liquid foreign 
balances held by an AFN will not be con¬ 
sidered unrelated to its business needs if 
required to pay current operating ex¬ 
penses (including tax. royalty, interest 
and similar obligations), to pay for rea¬ 
sonably current or planned capital im¬ 
provements or additions, or as standby 
contingency reserves. 

Example 8. DI has a branch in the United 
Kingdom (B) engaged In manufacturing 
operation*. For many year*. B has main¬ 
tained an account averaging $500,000 with 
a local bank. A* of June SO. 1060. B's account 
with the local bank has a balance of $500.- 
000, related to its business need*. Thu*, al¬ 
though the $500,000 Is deemed returnable to 
DI upon demand without material condi¬ 
tions because B 1* a branch, the liquid for¬ 
eign balance* are not attributable to DI 
under 1203(a)(4). 

Example 9. DI ha* a branch In the United 
Kingdom (B) engaged in manufacturing op¬ 
erations. For many years. B has maintained 
an account averaging $500,000 with a local 
bank. However, as of June 30. 1909. B’s bal¬ 
ance In the account Is $1,000,000. B has re¬ 
cently been expanding business at a rapid 
pace and estimates that, for the remainder 
of 1969 and thereafter, it will have to main¬ 
tain cash balances of at least $1,000,000 in 
order to meet Increased operating commit¬ 
ments. The Uquld foreign balances held by 
B are related to business needs and, there¬ 
fore. are not treated as liquid foreign bal¬ 
ances of DI under I 203(a) (4). even though 
returnable to DI upon demand without ma¬ 
terial conditions. 

Example 10. DI has a wholly owned sub¬ 
sidiary in Mexico (A) engaged In manufac¬ 
turing operations. A holds $1,000,000 In liquid 
foreign balances as of June 30, 1969. of 
which only $250,000 may reasonably be re¬ 
quired for working capital purposes. How¬ 
ever. A has entered into a contract for ex¬ 
pansion of facilities and plans to expend the 
remaining 1750,000 in 1960 and 1970 for this 
purpose. The liquid foreign balances held by 
A are. therefore, related to business needs 
and are not treated a* liquid foreign bal¬ 
ances of DI under I 203(a) (4) even if return¬ 
able to DI upon demand without material 
conditions. 

Example 11. DI ha* a wholly owned sub¬ 
sidiary (C) In Germany engaged in manufac¬ 
turing operations. As of June 30. 1969. C 
hold* Uquld foreign balances of $1,000,000. 
C requires only $250,000 of this amount for 
working capital purposes, and intends to 
lend the remaining $750,000 from time to 
time to other AFN* on a abort-term basis. 
Accordingly. $760,000 of the liquid foreign 
balances held by C are unrelated to its 
business needs and will be treated as liquid 
foreign balances of DI under I 203(a) (4) (U) 
If they are returnable to DI upon demand 
without material conditions. 

Example 12. An Individual (X) who 1* a 
••person within the United States'* own* a 
substantial apartment house complex tn 
France. As a result, X is a DI and the apart¬ 
ment house complex 1* hi* AFN. X Also own* 
a chalet In France purchased principally 
for his own personal use, although he and 
hi* family reside there only from June 
through August each year. During the re¬ 
mainder of the year, X and hi* family reside 
In the United States and the chalet Is rented 
on a month-to-month basis to others. The 
chalet Is not an AFN of X, 
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X maintains two demand accounts with 
French banks. The fund* in one account 
(account No. 1), consisting principally of the 
Income earned from the apartment house 
complex, are needed and utilized to pay the 
operating expenses of the apartment house 
complex and for repair* and Improvement* to 
this property. Operating expenses of the 
chalet and the coot of repairs and Improve¬ 
ment* to this property are paid out of the 
■eoond account (account No. 2), but the prin¬ 
cipal use of this account Is for X's personal 
expenses when he realdoe In France. The 
funds in account No. 1 are not liquid foreign 
balances of X. as they are related to the 
business needs of X's AFN (Le., the apart¬ 
ment house complex); the funds in account 
No. 2 are liquid foreign balance* of X. since 
their principal use i* not for buxines* needs. 

g B20S-5 Valuation of foreign balance*. 

Negotiable Instruments, nonncgotiable 
instruments, commercial paper and se¬ 
curities constituting foreign balances 
shall be valued, for purposes of f 203. at 
fair market value, or, if fair market 
value is not readily determinable, at the 
cost of acquisition. In the case of items 
the prices of which are quoted on a daily 
basis, the final bid price (or the closing 
sale price, if available) on the relevant 
date will be considered the fair market 
value on suoh date. 

Foreign balances in the form of bank 
deposits or other claims denominated in 
a foreign currency are valued at the pre¬ 
vailing official exchange rate in terms of 
U.S. dollars. 

§ B203— 7 Limitation on amount of 
liquid foreign balance*. 

Section 203(c) requires a DI to limit 
the amount of liquid foreign balances 
(other than Canadian foreign balances 
and available proceeds of long-term 
foreign borrowing held in the form of 
liquid foreign balances) held as of the 
end of any month to the average end-of- 
month amounts held during 1965 and 
1966 (i.e.. the sum of liquid foreign bal¬ 
ances held on the last day of each month 
during 1965 and 1966 divided by 24), sub¬ 
ject to the $25,000 "de minimis" exemp¬ 
tion in Si 203(e)(1). 

Under 31105(b), Canadian foreign 
balances are not subject to the limita¬ 
tions of 33 203(0 and 203(e) (1) and can 
be held by a DI without restriction on 
amount (subject, however, to the year- 
end repatriation requirement in 3 203(d) 
< 1 >>. 

It should be noted in this connection 
that 3 1105(b), in addition to excluding 
Canadian balances from the end-of- 
month restrictions on liquid foreign bal¬ 
ances contained in 3 203(c), is also in¬ 
tended to exclude Canadian balances 
from the calculation of total liquid for¬ 
eign balances for purposes of the $25,000 
"de minimis" exemption under 3 203(e) 
(1). TTie parenthetical reference to "di¬ 
rect investment liquid foreign balances" 
in 3 1105(b) 1$ Intended merely to reflect 
the exclusion of available proceeds of 
long-term foreign borrowing (as defined 
in 3 324(d)) from the restrictions of 
3 203(0. It is not the intention of 
3 1105(b) to authorize Inclusion of avail¬ 
able proceeds held In Canada during 1965 
and 1966 for purposes of calculating av¬ 
erage end-of-month Uquld foreign bal¬ 
ances under 3 203(c). 


Section 203(c) also permits a DI to 
hold available proceeds of long-term 
foreign borrowing in the form of liquid 
foreign balances subject only to the lim¬ 
itation in 5 203(d) (1). "Proceeds of long¬ 
term foreign borrowing" and "available 
proceeds" of long-term foreign borrow¬ 
ing are defined In I 324 (c) and (d>. 

Calculations under I 203(c) are to be 
made on a worldwide rather than on a 
schcdular basis. Accordingly, a DI may 
transfer liquid foreign balances from one 
foreign country to another, but the ag¬ 
gregate amount held abroad at the end 
of any month may not exceed the amount 
permitted by 3 203(0, 

Example 13. DI held liquid foreign bal¬ 
ance* (other than Canadian foreign balance 
and available proceeds of long-term forvigu 
borrowing) of $200,000 on March 31, 1065, 
$200,000 on April 30. 1965, $100,000 on May 31. 
1965, $400,000 on April 30. 1966. and $300,000 
on May 31. 1966 DI held no Uquld foreign 
balance* of any kind as of the end of tvny 
other month during 1965 or 1966. Therefore, 
DI may hold $50,000 of Uquld foreign bal¬ 
ances (other than Canadian Uquld foreign 
balances and available proceed* of long¬ 
term foreign borrowing held in the form of 
liquid foreign balance*) as of the end of 
any month commencing June 30, 1968 (If . 
$1,200,000 divided by 24). 

Example 14. DI did not bold any liquid 
foreign balance* during 1966 or 1966. Never¬ 
theless. by operation of I 203(e)(1). DI may 
hold up to $25,000 In Uquld foreign balances 
(other than Canadian Uquld foreign balance* 
and available proceeds held in the form of 
liquid foreign balances). 

Example 1$. DI held liquid foreign bal¬ 
ances during 1966 and I960, but all were Ca¬ 
nadian foreign balances. DI may not (except 
for the "de minimis" exception in f 203(e) 
(1)) hold any liquid foreign balance* (other 
than Canadian Uquld foreign balance and 
available proceeds held In the form of liquid 
foreign balances) as of the end of the month. 

Only available proceeds of long-term 
foreign borrowing (l.e., borrowings re¬ 
ported on appropriate records and OFDI 
reporting forms, the proceeds of which 
have not been expended or allocated 
(sec 3 324 fc) and (d>) may be held in 
the form of liquid foreign balances out¬ 
side the limitations of § 203<c>. Note, 
however, that if a DI does not properly 
report the borrowing as a long-term for¬ 
eign borrowing, then the funds received, 
if held as liquid foreign balances, will be 
subject to the restrictions of 3 203(C). 
(See 33 B203-8U) and B324-6 and 7.) 

Available proceeds held as liquid for¬ 
eign balances denominated in a foreign 
currency cannot exceed the U.S. dollar 
equivalent of the original borrowing 1 See 
I 324-2.) Accordingly. If a DI’s $1 million 
long-term foreign borrowing is held in 
a DM deposit and the mark Is revalued 
by 8.5 percent, available proceeds wUl 
remain $1 mUlion. The $85,000 exchange 
gain realised by the DI does not consti¬ 
tute available proceeds and, therefore, 
will be subject to the provisions oi 
3 203(c). 

Once available proceeds are either ex¬ 
pended in making transfers of capital 
(and deductions taken under 3 313< ® 
(I)) or are allocated to offset P^ u \ c 
direct investment pursuant to * 306 '*\: 
such funds cease to be available P roc ^~_ 
and will not qualify for the exempuo 
contained In 3 203(c). Moreover, § 306 e 
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provides that available proceeds allo¬ 
cated to positive direct Investment may 
not thereafter be held In the form of 
foreign balances or foreign property, 
liquid or otherwise. 

Eiample 16. On May 1. I960, DI negotiate* 
» $1,000,000 long-term foreign borrowing, the 
proceeds of which are placed in a demand 
deposit with a London bank. The proceeds 
are Available proceeds of long-term foreign 
borrowing, and may be held In the form of 
liquid foreign balances outside the limita¬ 
tion* of I 208(c). On June l. I960. DI with¬ 
draws 9000.000 from the London bank and 
loans the funds to a French AFN (C) on a 
00-daf note. The loan la a transfer of capital 
tram DI to C. but since proceeds of long¬ 
term foreign borrowing were used, an amount 
equal to the transfer of capital must be de¬ 
ducted under 1313(d)(1). In July I960. C 
repay* the 3600.000 loan. DI now holds 
9900.000 of proceeds of long-term foreign 
borrowing that are not available proceeds of 
such borrowing since they were expended in 
making the loan to C. Therefore, if the 
1000,000 is again placed on deposit with the 
London bank. It would have to be included 
in the computation of liquid foreign bal¬ 
ance* held by DI under $ 203(c). On Decem¬ 
ber 30 . 1989 , DI withdraws 9*00.000 from the 
Loodon bank and repatriates the funds to 
the United States, for the purpose of allocat¬ 
ing such proceeds to positive direct invest¬ 
ment in Schedule 8 pursuant to 1300(e). 
If the criteria of f 306(e) for allocation are 
met. the 9400.000 could not thereafter be 
held in the form of foreign balances or any 
other foreign property. 


8 B203—< 8 Available proceed-* nt long- 
icrm foreign borrowing! Effect on 
positive net transfer of capital. 

Section 203(d) (1) prohibits a DI hold¬ 
ing more than $25,000 of available 
proceeds of long-term foreign borrowing 
in the form of foreign property at year- 
fnd from making a positive net trans¬ 
fer of capital to any scheduled area. 
5 the extent such positive net transfer 
of capital would result in positive direct 
investment for such year, unless the 
POiitive direct Investment is authorized 
1503 or by 8 1002. A DI may be re- 
uwd from the prohibition of 8 203(d) 
m only by 8 203(e)(2) (the $25,000 
de minimis" exemption) or by specific 
authorization or exemption. The effect 
or |203<dMl) is to encourage use of 
available proceeds of long-term foreign 
Borrowing, in whatever form held, for 
wrect investment purposes in foreign 
jttuntrie* before <such investment is fi¬ 
nanced with funds from Ui3. sources. 
For purposes of 8 203(d)(1). a DI 
taJce Jn ^° account positive dl- 
Investment that occurs by reason 
!? lnterschedular transfers of capital 
narged against an allowable "down- 
creamed" pursuant to 8 504<d>. Under 
apv ^nsfera of capital between 
aurlw ^different scheduled areas are 
wmbuted to the DI. Under 9 504«li. a 
^mitted to '•downstream’" un- 
luuL^ Ch ! K,ular allow »bles without 11m- 
ari, AccordAn 8ly. circumstances may 
where, by reason of 8 505. positive 
investment charged to a DI in a 
area wiu ** authorized only 
^appucattoa of 8 504(d). If. as of year- 
* the DI holds available proceeds, 
r * Positive direct investment would 
Prohibited by a literal application of 


8 203(d)(1). However. OFDI construes 
8 203(d) (1) as being inapplicable to posi¬ 
tive direct investment arising from a 
8 505 transfer of capital that Is charged 
against a DI’s 8 504(d) allowable. 

(I) Available proceeds held in the 
form of foreign property . The prohibi¬ 
tions of 8 203(d)(1) apply during any 
year only if the DI holds available pro¬ 
ceeds of long-term foreign borrowing 
in the form of foreign balances or other 
foreign property as of the end of such 
year. The term "available proceeds of 
long-term foreign borrowing" is defined 
in 8 324(d> to mean the proceeds of 
long-term foreign borrowing remaining 
after deducting (a) amounts expended 
in making transfers of capital to AFNs 
(other than Canadian AFNs) and de¬ 
ducted from net transfer of capital 
under 8 313 (d)(1) and (b) amounts al¬ 
located to and deducted from positive 
direct investment in any scheduled area 
(other than positive direct investment 
in Canada) under 8 306(e). If a DI does 
not report a long-term foreign borrowing 
on all required periodic reports following 
the borrowing the proceeds cannot be 
treated as available proceeds and. there¬ 
fore. are not subject to the prohibitions 
of 8 203(d)(1). (See 5 B324-G and 7.) 
Note also that the proceeds of an unre¬ 
ported borrowing do not qualify for use 
as a deduction from net transfer of 
capital under 8 313(d)(1) or from posi¬ 
tive direct Investment under 8 306(e), 
nor can such proceeds be excluded in 
computing liquid foreign balances for 
purposes of 8 2C3<c>. 

The prohibitions of I 203(d)(1) apply 
If available proceeds are held in any 
form of foreign property Including 
Canadian balances or assets, debt or 
equity securities of a foreign national 
(Including debt or equity securities of 
a Canadian person, whether or not such 
person is an AFN of the DI) or any 
other foreign property. 

For purposes of the following examples, 
asume that DI elects the 8 504(a) his¬ 
torical allowable for 1969 and has his¬ 
torical allowables of $3 million in Sched¬ 
ule A. $2 million in Schedule B and $1 
million in Schedule C: 

Example 17 In June 1969. DI negotiates a 
long-term foreign borrowing of 910.000.000. 
The borrowing U not reported in DI's second 
quarter report on Form FDI-102 because the 
proceeds were intended for use In the United 
States. DI repatriates 96.000.000 to the United 
States for Immediate use and purchases 6- 
month certificates of deposit of a London 
bank with the remaining 92.000.000. DI has 
not made and does not make during 1969 any 
other long-term foreign borrowings. As of the 
end of 1969. DI has made a positive net trans¬ 
fer of capital to Schedule A of 92,500.000 The 
positive net transfer of captlsl Is not pro¬ 
hibited by | 203(d)(1); DI has no available 
proceeds because the borrowing was not re¬ 
ported aa provided In | 324(c). Note, however, 
that the 6-month certificates of deposit are 
liquid foreign balances, subject to the limita¬ 
tion of | 203(c). 

Example IS. In March 1969, DI negoUates 
a long-term foreign borrowing of 910,000.000. 
Immediately expends 95.000.000 of the pro¬ 
ceeds In a transfer or capital to a Schedule C 
AFN and purchases 6-month certificates of 
deposit of a London bank with the remain¬ 
ing 95.000.000. DI reports the borrowing on 


Form FDI-102 for the first quarter of 1069. 
pursuant to 1324(c). Upon maturity of the 
certificates of deposit in September. DI with¬ 
draws the funds (conaUtutlng "available pro¬ 
ceeds") and deposits them with a New York 
bank. During November. DI makes a transfer 
of capital to Schedule A of 92,600.000. but not 
with the available proceeds, resulting In a 
positive net transfer of capital to Schedule A 
at the end of 1969 of $2,500,000. The positive 
net transfer of capital to Schedule A Is not 
prohibited by f 203(d)(1), because DI does 
not hold, as of the end of the year, any avail¬ 
able proceeds In the form of foreign property. 

Example 19 In December 1968, DI negoti¬ 
ated a long-term foreign borrowing of 915.- 
000 .000. reported the borrowing as required 
by 1 324(c), and Invested 910.000,000 In 13- 
month certificates of deposit of a London 
bank. During 1969. DI makes a 92,000.000 
positive net transfer of capital to Schedule A 
and a 91.000.000 positive net transfer of cap¬ 
ital to Schedule B. Both positive net tranafero 
of capital are prohibited by f 203(d) (1). since 
DI had available proceeds held In the form 
of foreign property on December 31,1969 (!.•„ 
the 13-month certificate* of deposit of the 
London bank). 

Example 20. During 1969. DI negotiate* and 
properly reports a 910.000.000 long-term for¬ 
eign borrowing and loans the proceeds to a 
Canadian AFN under a 5-year note. DI also 
makes a 92.000.000 positive net transfer of 
capital to Schedule A. Assuming no other 
transactions, the positive net transfer of cap¬ 
ital to Schedule A Is prohibited because DI 
holds available proceeds of tong-term foreign 
borrowing in the form of debt obligations of 
a foreign person; U„ the Canadian AFN. (DI 
could, however, avoid noncompUnnce with 
8 203(d)(1) by allocating and repatriating, 
pursuant to f 306(e). $2,000,000 of the avail¬ 
able proceeds to offset the positive direct 
investment In Schedule A.) 

Example 21. During 1969. DI's only AFN. a 
branch in Schedule C. increases net assets by 
91,000.000. By operation of 1313(b), DI La 
deemed to have made a $1,000,000 positive 
net transfer of capital to Schedule C. DI has 
$2,000,000 of available proceeds of long-term 
foreign borrowing and such proceeds are in¬ 
vested in short-term foreign government se¬ 
curities. During the final quarter of 1969. DI 
allocates 91,000.000 of these proceeds to the 
positive net transfer of capital to Schedule 
C. liquidates that amount of foreign securi¬ 
ties, repatriates the funds received, and de¬ 
posits them in a U S. bank. As of the end 
of 1969, DI does not have a positive net trans¬ 
fer of capital to Schedule C. and therefore DI 
la not affected by I 203(d)(1). Note that DI 
will carry over into 1970 $1,000,000 of avail¬ 
able proceeds that are not subject to the 
repatriation requirements of f 203(c). 

(li) Positive net transfer of capital 
authorized by 8 503 or 8 1002. Section 
203(d) (1) does not prohibit a DI holding 
available proceeds at yearend from mak¬ 
ing a positive net transfer of capital re¬ 
sulting in positive direct investment if 
the DI has elected to be governed by 
8 503, nor does that prohibition apply to 
a positive net transfer of capital author¬ 
ized by 8 1002 (resulting from the repay¬ 
ment of debt). 

Example 22. DI has | 50* allowables for 
1969 of 9500.000 in Schedule A. 9300.000 In 
Schedule B and 9100.000 In Schedule C Dur¬ 
ing 1969. DI negotiates and properly reports 
a long-term foreign borrowing of 910.000.000 
DI expend* 96,000.000 to acquire a Schedule 
C AFN and invests the remaining 94.000.000 
In 6-month certificates of deposit of a Lon¬ 
don bank. DI thereafter makes a positive net 
transfer of capital of $750,000 to Schedule A. 
DI electa to be governed by the I 503 allow¬ 
able for 1969. The positive net transfer of 
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capital to Schedule A la not prohibited by 
1203(d)(1), even though DI holds available 
proceeds in the form of foreign balances at 
the end of 1009, 

Example 23. During 1967. DI negotiated a 
long-term foreign borrowing of $ 15 , 000,000 
and expended all proceeds to acquire a 
Schedule B ATS. The terms of the borrowing 
called for repayment of principal In the 
amount erf $2,500,000 In each of 1969. 1970. 
and 1971, the remainder being due in 1972. 
DI has a I 504 allowable In Schedule B of 
$2,000,000 for 1969. During 1969. DI acquires 
available proceeds from a second long-term 
foreign borrowing. The proceeds of this bor¬ 
rowing are held In a demand account with a 
foreign bank. During 1969 DI makes the first 
required repayment of the 1967 borrowing as 
authorized by 1 1002(a)(4). and there are 
no other relevant transactions during the 
year. The positive net transfer of capital re¬ 
sulting from the repayment Is not prohibited 
by 1203(d)(1). 

Example 24. During 1966. DI negotiated a 
long-term foreign borrowing of $5,000,000. 
DI died a certificate pursuant to Subpart J 
with respect to the borrowing The borrow¬ 
ing was made under a $5,000,000 line of 
credit and was evidenced by a 90-day note 
renewable at ductuating Interest rates for 
a period of 5 years from the original date 
of the borrowing. During 1968. DI loaned 
all proceeds of the borrowing to a Schedule 
B APS. During 1969. DI has a f 504 allowable 
in Schedule B of $2,000,000. and DI elects to 
be governed by | 504. During 1969. DI nego¬ 
tiated another long-term foreign borrowing 
of $20,000,000 and invested $10,000,000 of 
the proceeds In short-term certificates of 
deposit of a Oerman bank. DI desires to re¬ 
pay $2,000,000 of the 1966 long-term foreign 
borrowing. 8hould such repayment result In 
positive direct investment for the year 1969. 
the transaction would be prohibited by 
1203(d)(1). The repayment would not be 
covered by | 1002, because it would be made 
at the option of DI (l.e.. DI would be elect¬ 
ing not to exercise the right to renew that 
portion of the borrowing; see 1 1002(d)). 
Note, however, that If DI uses $2,000,000 of 
the 1969 borrowing to curtail the 1963 bor¬ 
rowing. the transaction would be considered 
a refinancing to that extent rather than a 
repayment, and no transfer of capital will 
be charged. (See 1324(b)(1).) 

(Ill) Positive net transfer of capital 
prohibited only if positive direct invest - 
ment results. A DI bolding available pro¬ 
ceeds In the form of foreign balances or 
property at year-end is prohibited by 
9 203(d)(1) from making a positive net 
transfer of capital to a scheduled area 
only to the extent such transfer results 
in positive direct investment. 

For purposes of the following ex¬ 
amples. assume that DI has elected a 
fi 504 allowable for 1969 and that more 
than $25,000 in available proceeds of 
long-term foreign borrowing arc held 
in the form of foreign property: 

Example 25. DI has five Schedule C AFNs, 
all Incorporated, and the AFNs have total 
losses of $3,000,000 during 1969- During 1969. 
DI makes a positive net transfer of capital 
to thee© Schedule C AFNs of $2,500,000. The 
pceitive net transfer of capital is not pro¬ 
hibited by 1203(d)(1). because It does not 
result In positive direct Investment. (Section 
504(e). which prohibits losses In Schedule C 
from being used as an offset to a positive 
net transfer of capital for purposes of deter¬ 
mining compliance with the I 504 allowable, 
is not relevant to the application of I 203 
(d)(1).) The result would be the same If 
the AFNs and the positive net transfer of 
capital were In Schedule A or B. 
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Example 26. DI has five Schedule C AFNs, 
all incorporated, that have agg regate earn¬ 
ings or $4,000,000 during 1969. but declare 
dividends to DI of $62)00.000. During 1969. 
DI makes a positive net transfer of capital 
to Schedule C of $1,000,000. The positive net 
transfer of capital is not prohibited by | 203 
(d)(1), because it does not result In positive 
direct Investment In Schedule C. 

<lv > Allocation or reallocation to posi¬ 
tive direct investment deemed first to re - 
ducc positive net transfer of capital. 
Section 203(d) (1) provides that any al¬ 
location to positive direct investment 
pursuant to 9 203<d>(2), 9 203(d)(3). or 
9 306(e) shall be deemed, for purposes 
of 9 203<d) (l). first to reduce the posi¬ 
tive net transfer of capital component 
of positive direct investment. Accord¬ 
ingly*. an allocation that serves to offset 
positive direct Investment in a scheduled 
area for purposes of conforming to a 
DI's 9 504 allowable may also be availed 
of for purposes of satisfying the require¬ 
ment of 9 203(d)(1), even if the alloca¬ 
tion had actually been made to the re¬ 
invested earnings component rather than 
to the positive net transfer of capital 
component of positive direct Investment 
in the scheduled area. 

Example 27. DI elect© the 30 percent earn¬ 
ings allowable under 1504(b) for 1969. re¬ 
sulting in a Schedule B allowable of 
$2,0002)00. During 1969, DI makes a positive 
net transfer of capital to Schedule B of 
$22)00.000 and Its Schedule B AFNs earn 
$12)00.000. In addition, DI holds $5,000,000 
in avaUable proceeds of long-term foreign 
borrowing in the form of short-term deposits 
in a German bonk. DI's Schedule B AFNs 
pay no dividends during 1969. DI must re¬ 
patriate $1,500,000 of the available proceeds 
prior to the end of the year and allocate and 
deduct such amount from positive direct 
Investment pursuant to 1306(e). thereby 
achieving compliance with 1504(b). How¬ 
ever. since DI would stUl hold $3,500,000 of 
available proceeds In the form of foreign bal¬ 
ances. and the net transfer of capital to 
Schedule B. after taking into account the 
second proviso to 1203(d)(1). would be 
$12)00,000 ($2,500,000 less $12100.000). DI Is 
also required to allocate before the end of 
the year at least an additional $1,000,000 to 
comply with 1203(d)(1). If this repatriated 
amount Is allocated to positive direct invest¬ 
ment under 1306(e). DI will report on Its 
Form FDf-102P positive direct Investment of 
$1,000,000 in Schedule B during 1969 (deemed 
to consist of a zero net transfer of capital 
plus reinvested earnings of $1,000,000) and 
would have a Schedule B carryforward Into 
1970 of $1,000,000 for 1U unused allowable In 
that amount. As an alternative to allocation. 
DI may repatriate the remaining $3,500,000 
of avaUable proceeds from abroad and hold 
them in nonforelgn assets. Section 203(d) (1) 
would not then apply and DI would show 
positive direct Investment In Schedule B of 
$2.0002)00. no carryforward of the ! 504 allow¬ 
able and $3500.000 of available proceeds for 
use in succeeding years. 

(v) Specific exemption from the pro¬ 
hibitions of 9 203(d)(1). A DI subject 
to the prohibitions of 9 203(d)(1) may 
comply with the requirements of the 
section In any of three ways: (a) The 
DI may expend available proceeds of 
long-term foreign borrowing in making 
transfers of capital, so as to avoid having 
a positive net transfer of capital in any 
scheduled area; <b) the DI may allocate 


available proceeds of long-term foreign 
borrowing to positive direct investment in 
each scheduled area, to the extent of a 
positive'net transfer of capital in each 
scheduled area: or (c) the DI may re¬ 
patriate all available proceeds of long¬ 
term foreign borrowing to the United 
States by yearend. Compliance with 
9 203(d) (1) may. however, be impossible 
or may result in substantial hardship in 
certain instances. OFDI will consider 
applications for specific exemption Irom 
9 203(d)(1) upon showing by a DI that 
compliance with that section cannot be 
accomplished by any of the means listed 
above, for one or more of the following 
reasons: 

The expenditure of available process la 
making poalttve tranxfeni of capital during 
the year and the liquidation and repatriation 
to the United States of available proceed* 
would contravene express rrpresen t attorn 
made by the DI to. or restrictions Imposed 
on the DI by, persons from whom the rele¬ 
vant long-term foreign borrowings were ob¬ 
tained (as conditions to obtaining suck 
borrowings) ; 

Available proceeds cannot be expanded la 
making positive transfers of capital or re¬ 
patriated to the United States, because they 
were Invested In nonllquid long-term for¬ 
eign investment© prior to June 18. 10<J9. th# 
date 1203(d)(1) for 1960 was published In 
proposed form In the Fkdxxal Racism:, ^ 

The expenditure of available proceed*!n 
making poaltlve transfers of capital during 
the year and the liquidation and repatria¬ 
tion to the United 8tat«s of available pro¬ 
ceeds would create a substantial probability 
of materia] adverse United State* or foreign 
tax consequences to the DI (such »* 
jeopardizing the exemption of an Interna¬ 
tional finance subsidiary’s Interest payment* 
on debt Issued to foreign person* from VA 
withholding tax because of an Increase in 
UB. source Income of the international 
finance subsidiary); or 

Available proceeds cannot be expended la 
making positive transfers of capuol or 
repatriated to the United States without 
causing demonstrable, material economic 
hardship for the DI (generally, market yield 
differentials will not be considered eufDdent 
grounds for such hardship relief). 

DIs should note Internal Revenue 
Service Technical Information Release 
No. 1005, issued December 27. 1968 (Ret. 
Rul. 69-27), in which there is discussion 
of several options available under 
99 861-864 of the Internal Revenue Code 
(1954) that are consistent with the ob¬ 
jectives and requirements of the Foreign 
Direct Investment Program and will noi 
adversely affect an international finance 
subsidiary's "foreign-source income 
position. 

8304—Aflfiliofed Foreign Notionoli 

§ 11301—1 Introduction. 

The term "affiliated foreign national 
is a key concept in the regulations, since 
only persons within the United 
who are or who become DIs by virtue oi 
their interests in AFNs are subject to the 
Program. 

As a general rule, any transaction be¬ 
tween a person within the United States 
and any foreign national (as defined w 
1302) that does not affect the U.S. P^‘ 
son's equity or debt Investment m 
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AFN. or docs not result in a foreign na- 
Uonal becoming an AFN. is not subject 
to the direct investment prohibitions im¬ 
posed by 8 201(a> of the regulations. 

§ 1(301—2 Summary. 

Restrictions on foreign direct invest¬ 
ment under the Program are applicable 
only to persons within the United States 
having or acquiring, directly or in¬ 
directly, a 10 percent or greater interest 
in an affiliated foreign national. A “for¬ 
eign national 0 is defined in 8 302(a) as— 

• • • auy person which la not a person 
within the United State* • • •, Including a 
corporation or partnerahlp organized under 
the lawa of a foreign country • • •. a buoi- 
nctt venture conducted within a foreign 
country • • •, and a foreign bank • • •, 


The interest in a foreign national re¬ 
quired to make It an AFN for purposes 
of the regulations is, in general, deter¬ 
mined by the U.8. investor's voting rights 
if the foreign national is a corporation, 
or by the share of profits to which the 
investor is entitled if an unincorporated 
foreign business activity is Involved. 
Furthermore, to be an AFN a business 
venture must have gross assets of more 
Ulan $50,000 at some time during the 
year and be in existence (or have reason¬ 
able prospect of existence* for more than 
12 consecutive months. 

Foreign nationals of a nonprofit na¬ 
ture, such as charitable, educational, 
religious, scientific, literary, or similar 
organizations, are not treated as AFNs. 

Business ventures in which an AFN 
has an interest may themselves be AFNs 
if located in a scheduled area other than 
that of the parent. 8ince Canada is 
accorded special treatment pursuant to 
Subpart K of the regulations. Canadian 
business ventures of AFNs located in 
Schedule B and non-Canadian, Schedule 
B business ventures of Canadian AFNs 
Me treated as separate AFNs. even 
though such relationships within the 
*Mne scheduled area would ordinarily 
result in a single AFN. 


IB 301-3 KcquUite financial intcrrM. 

The interest that wUl give rise to a 
DI-AFN relationship Is, generally, a 10 
percent or greater voting interest in a 
ioreign corporation or a 10 percent or 
Mwter interest in the profits of a foreign 
Partnership or business venture. (8cc 
m ttnd 902 ) However, 
°_ )(4) Provides that a DI-AFN re- 
jauonship may be deemed to exist not- 
this general rule. Under 
Present OFDI policy, this caveat applies 
Principally to cases where the U.8. in- 
actu *Hy participates in and exer- 
a controlling interest over the af- 
JJr* # * orei &n national, and has 
2E*"* funds or other property In 
1 of $200,000 bo the enterprise dur- 
t 2 nn commenc i n g with 1968. (The 

figure is a "de minimis" test, un- 
minimum allowable in 
eiroct for 1968 under | 503.) 

The 10-percent interest test is inappil- 
,«,»* cred i tor “debtor relationships 

<>r not the loan is secured), 
en though principal and/or Interest 
eats by the foreign borrower may 


result in the U.S. creditor receiving all 
or a substantial portion of the foreign 
enterprise's revenues. 

§11301—1 Foreign national*. 

(i) Corporations. A foreign corpora¬ 
tion includes any organization incor¬ 
porated under the laws of a foreign 
country, or having all or a substantial 
part of the legal characteristics com¬ 
monly attributed to corporations under 
the laws of the United States (5 307(b)). 
Thus, an organization that (a) is not 
formally incorporated under foreign law 
but has transferable interests, that <b> 
is organized so that holders of interests 
are not liable for its obligations except 
to the extent of their contributions or 
subscriptions, and (c) has perpetual du¬ 
ration (or for a substantia] fixed pe¬ 
riod). would be considered a foreign 
corporation. 

Pursuant to 8 304(b)(1), an incorpo¬ 
rated AFN is generally assigned to the 
scheduled area where organized, regard¬ 
less of the situs of operations. However, 
if the AFN conducts no operations in 
the scheduled area of incorporation but 
merely maintains a required statutory 
office there, it may be assigned to a dif¬ 
ferent scheduled area for purposes of 
the Regulations (8 304(b)(4)). 

<ii) Partnerships. A foreign partner¬ 
ship includes formally structured non¬ 
corporate organizations created under 
a partnership law or similar statute of 
a foreign country. A foreign Joint ven¬ 
ture will ordinarily be treated as a "busi¬ 
ness venture" (see below), rather than 
as a partnership, if it is formed to en¬ 
gage in a specific transaction or series 
of related transactions and is to be 
liquidated when the transaction or 
transactions have been completed. 

A foreign partnership is assigned to 
the scheduled area where it is organized 
(8 304(b)(1)). 

i ill) Business ventures. A foreign busi¬ 
ness venture encompasses business ac¬ 
tivities in a foreign country <a> by a DI. 
<b> by employees or partners of a DI on 
behalf of the DI. or (c) by employees or 
partners of an AFN on behalf of such 
AFN <8 304(a m l> <ti> and <M>. as lim¬ 
ited by 8 304 (ci and <d>). Some types of 
facilities abroad, such as storage areas 
and display offices owned or physically 
controlled by the DI. may be treated as 
business ventures for purposes of the 
regulations even though frequently not 
considered "permanent establishments" 
for other legal purposes. 

The term "employee" as used in 8 304 
is not necessarily synonymous with its 
meaning for Federal tax purposes. For 
example, an agent working substantially 
full-time for a U.8. principal and having 
a stock of goods from w’hlch orders are 
filled, or having authority to accept or¬ 
ders or otherwise execute contracts on 
behalf of his principal, may be consid¬ 
ered an employee for purposes of this 
section. Furthermore, the agent's lack of 
authority to conclude contracts may be 
immaterial if acceptance by the DI is, in 
actual practice, merely a ministerial act. 

Ownership interests in real property 
abroad (excluding mortgages secured by 
reel property) will constitute business 


ventures if held primarily for business 
purposes (including real property held 
for appreciation >. Therefore, crop or 
grazing acreage, apartment houses and 
land held for subdivision are considered 
business ventures. On the other hand, 
real property such as a house in a foreign 
country purchased by a U.S. resident 
principally for personal use will not be 
considered held for business purposes 
even though rented to others for a por¬ 
tion of the year. 

Contract construction, engineering, oil 
exploration, and similar operations in¬ 
volving a Jobsite or project office in a 
foreign country’ are also business ven¬ 
tures. Drilling operations on the D8. 
continental shelf or geological drilling 
in the deep ocean over which no nation 
asserts Jurisdiction are deemed to be 
conducted within the United States for 
purposes of the regulations, while drill¬ 
ing operations conducted on the conti¬ 
nental shelf adjacent to a foreign coun¬ 
try arc deemed to be conducted in that 
country. While drilling operations over 
water arc in all other respects treated 
the same as drilling operations on land, 
vessels registered in the United States 
that are used in connection with such 
operations in the jurisdiction of a for¬ 
eign country are assigned a value of zero 
(and related liabilities or depreciation 
charges should be excluded* in comput¬ 
ing net branch assets of that business 
venture. 

Under 8 304U) <1) <U). a DI's over¬ 
seas sales or manufacturing branch is a 
business venture. This is true whether 
or not the DI customarily maintains 
separate books and records reflecting 
the assets, liabilities, earnings, and ex¬ 
penses. etc. attributable or allocable to 
the branch. Similarly, a sales or manu¬ 
facturing branch of an incorporated 
AFN would be a foreign business ven¬ 
ture. However if located In the same 
scheduled area as the parent AFN, the 
parent and its business %’cnture are 
grouped as a single AFN for purposes of 
the regulations, provided neither is Ca¬ 
nadian (8 304(a)(1)(i), as qualified by 
8 304(a) (1) (ill> >. If the parent AFN and 
its business venture are in different 
scheduled areas, or if in the same sched¬ 
uled area and one is Canadian, two 
AFNs would be attributed to the DI 
(8 304(a)(1) (iii•). 

A special rule Is provided in 8 304<b) 
(1) for certain nonpermanent or tran¬ 
sient business ventures conducted in more 
than one scheduled area during any 
year. In that case, the scheduled area 
in which the business venture is con¬ 
ducted for the greatest period of time 
during such year will govern. Thus, for 
example, a traveling circus performing 
for short periods of time during a given 
year in a number of countries in dif¬ 
ferent scheduled areas, but primarily 
In continental European countries, will 
be treated as a Schedule C AFN for that 
year. 

§ 11301—5 Specific exception*. 

Section 304 (c) and (d> enumerate 
certain categories of foreign business ac¬ 
tivities that arc not treated as AFNs for 
purposes of the Regulations regardless of 
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the quantum of interest that a person 
within the United States may have or 
may acquire. Excepted are foreign enter¬ 
prises solely of a charitable, educational, 
religious, scientific, literary, or other 
similar nature not engaged in for profit. 
Also excepted from treatment as AFNs 
during a given year arc business ventures 
that (a) do not have or Involve, at any 
time during the year, gross assets of more 
than $50,000, valued at the greatest of 
cost. book, replacement or market <fi 304 
<d><l>); (b> are commenced during the 
year and are not reasonably expected to 
be conducted for more than 12 consecu¬ 
tive months <9 304(d) <ii>); or (c) are 
terminated within the year and were not, 
in fact, conducted for more than 12 con¬ 
secutive months if 304(d) (111)). 

The test under $ 304(d)d) relates to 
gross assets determined in accordance 
with accounting principles generally 
accepted in the United States. If. at any 
time during the year, the business ven¬ 
ture has gross assets of more than 
$50,000. it is deemed an AFN for the 
entire year. 

The determination whether a business 
venture in a foreign country Is reason¬ 
ably expected to be conducted, or is in 
fact conducted, for a period of 12 con¬ 
secutive months, under 3 304(d) <il) and 
(111). Is governed by the primary activity 
of the enterprise during such period. 
Continuous physical presence is not re¬ 
quired. If. for example, a traveling circus 
spent substantially all of the requisite 
12-month period abroad, but returned to 
the United States occasionally for ap¬ 
pearances. the business venture would 
nevertheless be considered to have been 
conducted within one or more foreign 
countries for more than 12 consecutive 
months. 

With specific reference to contract 
construction, engineering, and similar 
operations conducted directly by U.S. 
companies involving opening of a Job site 
and/or project office in a foreign country 
(or in waters under the Jurisdiction of a 
foreign country), the following rules will 
generally be applied under $ 304(d) (ii) 
and (ill): 

Hie commencement date of the business 
venture U the date on which the first ma¬ 
terials or equipment arrive at the Job site, or 
the date the project office Is opened, which¬ 
ever is earlier; and 

The termination date of the business ven¬ 
ture Is the date when all transfers of capital 
and earnings attributable to the relevant 
contract (except for guaranty retentions of 
a reasonable amount) are charged oft the 
Job's books and rep stria ted to the United 
States. (Payments under guaranty retentions 
should be charged oft and the balance re¬ 
patriated to the United States as soon as 
practicable.) 

A determination under | 304(d) (ii) 
whether an overseas business venture is 
reasonably expected to be conducted for 
more than 12 consecutive months should 
be based on the facts and circumstances 
existing when the venture ts commenced. 
Determinations need not anticipate de¬ 
lays or interruptions that are not fore¬ 
seeable when the venture is commenced, 
such as delays or interruptions due to 


unanticipated labor strikes or slowdowns 
or unusual weather conditions. 

The rule with respect to termination 
of a business enterprise during any year 
under 3 304(d) (ill) Is not intended to be 
applied inflexibly. If, due to unforesee¬ 
able delays or interruptions, a business 
venture cannot be terminated within the 
required 12-month period, but is in fact 
terminated with reasonable dispatch in 
view of the unanticipated difficulties, a 
specific exemption from application of 
the Regulations may be granted (see 
9 SOI). 

Should an exemption under 9 304(d) 
be applicable to a business venture owned 
directly by a DI <e.g., a branch of the 
DI). the venture is not considered to be 
an AFN of the DI. Therefore, transfers 
of capital between the DI and the ven¬ 
ture have no effect under the regula¬ 
tions. nor do profits (or losses) of the 
venture. The result is different, how¬ 
ever. if an exemption under S 304(d) ap¬ 
plies to an AFN s business venture that 
is located in a different scheduled area 
from the AFN. Section 304(d) then 
merely serves to exclude the venture as 
an AFN of the DI. not to remove it 
from the read) of the regulations al¬ 
together. Ventures of this nature are 
deemed a part of the parent AFN (as are 
an AFN s business ventures in the same 
scheduled area). Accordingly, profits (or 
losses) of an incorporated AFN’s ven¬ 
tures of this nature would be deemed 
earnings of the parent AFN. transfers 
of capital to the venture would be deemed 
transfers to the parent AFN. and any net 
change in the net assets of the venture 
would not be reflected in calculating the 
DI's net transfer of capital to unincorpo¬ 
rated AFNs for purposes of | 313 < b). 

§ H301—6 Application of § 301. 

The operation and effect of 3 304 are 
Illustrated by the following examples: 

Example 1 . (General.) A VS. corporation 
(X) owns 10 percent of the outstanding 
voting rtock of a oarporaUon organized under 
the laws of Prance. The foreign company la 
an Incorporated AFN In Schedule G (see 
9 304 (a) (1) (I) and (b)(1)). If the com¬ 
pany were Incorpor a ted under the laws of 
Brazil. It would be an Incorporated AFN 
located in Schedule A If It were incorpo¬ 
rated under the laws of the United Kingdom, 
it would be an incorporated AFN located 
In Schedule B. 

If the French AFN has a branch In Italy, 
or If the AFN In the United Kingdom has 
a branch tn Japan, the branch operations 
would be subsumed under the parent com¬ 
pany for purposes of the regulations, since 
both parent and branch would be In the same 
scheduled area (1304(a)(1)(D). An ex¬ 
ception to this rule applies where either the 
parent AFN or Its branch is located in Can¬ 
ada, in which case both would be AFNs 
(f 304(a) (l)(iii)>. 

By the same token, if the French corpora¬ 
tion has a branch in Germany and a wholly- 
owned corporate subsidiary In Australia, 
and the latter has a branch In Canada. DI 
would have only three AFNs: (a) The French 
corporate subsidiary, (b) the French corpo¬ 
ration's Australian subsidiary, and (c) the 
latter'! Canadian branch. The French AFN’s 
branch tn Oermany would not be a separate 
AFN. since Oermany and France are In the 
same scheduled area. The Canadian branch 
would be a separate AFN since, for purposes 


of f 304(a) (1) (111), Canada is not deenud to 
be a Schedule B country 

Example 2. (Voting interest test,) A U.S. 
corporation owns 95 percent of the outouix]. 
ing voting stock of a company In France u* 
remainder being owned by uniifflllatKl lor. 
elgn nationals. The French company has s 
10 percent direct interest In a corporation m 
Japan. Only the French company Is an AFN. 
since X*s indirect Interest In the Japanese 
company Is only 9.5 percent, Le., 95 percent 
X 10 percent (see II 901.902). 

Example 3. (Pro/It interest feif.) An Indi¬ 
vidual (X) who Is a person within the United 
States Is a partner In a partnership C) 
organized under the laws of Oermany, al¬ 
though he Is not actively engaged in C’s 
business Under the partnership agreement, 
X Is entitled to receive 15 percent of the 
profits of C. C is an unincorporated AFN of 
X (see 1304 (a)(l)(l) and (b)(1)). 

Example 4. (Indirect profit interest 
through non-AFN parent.) A French cor¬ 
poration (C) has 200.000 shares of stock 
outstanding. IOOjOOO of which are voting 
and 100,000 of which are non voting fixed- 
dividend preferred. C has numerous branches 
In Schedules A and B. For many yean, 
substantially all of CIs profits (Including 
branch profits) have been distribut'd u 
dividends to holders of the preferred nock 
and no dividends have been pakl on the 
common stock. A corporation in the United 
States (X) owns 8.000 shares of Cs voting 
stock (8 percent) and 70,000 share* of tbe 
preferred stock (70 percent); however, thh 
Investment has not been accompanied by 
active participation In or control over Cl 
business affairs. C Is not on AFN of X More¬ 
over. although X has for many year* re¬ 
ceived more than 10 percent of the profits of 
C’s Schedule A and B branches, in the form 
of preferred stock dividends from C. OFD1 
would not consider the branch ca to be 
AFNs. A foreign business venture owned 
directly by a foreign corporation or partner¬ 
ship la not treated as an AFN of a U-8 
person unless the parent Is also an AFN of 
the U.8. person. 


Example 5. {Exception to the JO percent 
interest test.) A VS. corporation (X) owns 
9 percent of the outstanding voting stock of 
a French corporation (C). X also owns s 
current option to acquire additions] voting 
stock of C that, If exercised, would give X 
ownership of 35 percent of C*s outstanding 
voting stock. Moreover, a majority of Ck 
directors are designees of X and. for s num¬ 
ber of years. X has acutely participated In 
and exercised a controlling influence over the 
affairs of C. Under I 304(b) (4)* OFDI could 
deem C to be an AFN notwithstanding D 
present 9 percent Interest. As a matter « 
policy, however, such discretion would not 
normally be exercised unless X trtviufeo 
more than 8200,000 In funds or other prop¬ 
erty to O during any year commencing with 
the year 1968. 


Example 6. (Second-tier AFNs.) A US. cor¬ 
poration (X) owns 10 percent of the out¬ 
standing voting stock of a French corporation 
(C). C owns a factory in Argentina s 
office In Brasil, a sales office In Japan, a ***•• 
office In the United Kingdom and num«w 
factories and sales offices In coDiinrnuU Eu¬ 
rope. The Japanese sales office has gross as¬ 
sets of less than $50,000 and. therefore, can¬ 
not be an AFN because of tbe exemption® 
1 304(d)(1)- Accordingly. O Is an inoxv* 
rated AFN located In Schedule C. ^bracing 
also the factories and sales offices tn conu 
nental Europe and In Japan Assuming 
inapplicability of the exemptions set 
in 1304(d). the factory in Argentina. ^ 
sales office In Brazil, and the sales 
the United Kingdom are separate unin 
pornted AFNs of X (I 304 (a) {l ) (W) * nd 1 ' 

O)). 
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Example 7. (Bank or brokers?* account.) 
An Individual within the United States 
nuUnUin* ft number of bank accounts with 
londgn banks and also maintains an account 
W ith a German stock brokerage firm. The 
foregoing facts do not give rise to a DI-AFN 
teUUon&hip. 

Example 8. ( Investment real estate.) An 
individual within the United States pur¬ 
chased a parcel of 1,000 acre* of undeveloped 
real cbtste in Brasil for $75,000 In 1067. The 
land U being held for investment. The real 
r»ute Is an unincorporated AFN (see S 304 
laMlHlh ^d (b)(1)). 

Example 9 . ( CommUsion salesmen.) A UA 
corporation (X) enters Into a contract with 
an individual citizen of Argentina (A) pur¬ 
suant to which A will be X*i exclusive repre¬ 
sentative in Latin America to solicit orders 
lor Xi products. A is not to handle the prod¬ 
ucts of any other company but Is to work full 
time m soliciting orders for X. A has no au¬ 
thority to accept orders, but must forward 
them to X for approval. A Is to be compen¬ 
sated on a commission basis based on the 
grass aalce of X‘s products attributable to 
A*i efforts. All payments for such sale® must 
be remitted directly to X by the purchaser. 
X to to pay the rental for A*s office In Buenos 
Aires, but all of A’s other expenses (includ¬ 
ing the salaries of clerical and other required 
personnel) are to be paid by A out of his 
commissions. The Buenos Aires telephone 
directory U to carry a listing in X s n a m e 
showing the telephone number of A’s office. 
X also rents space In a warehouse In Buenos 
Aim. from which orders from Latin Ameri¬ 
can customers ore filled. Under the fore¬ 
going facts A s operation Is not an AKN. 

Example 10. (Sale* agents.) A U.9. corpo¬ 
ration (X) employa five salesmen who travel 
throughout Europe to solicit orders for X*s 
products The salesmen operate out of a 
rented office In Francs and are all permanent 
rwfctents of France. All orders must be ac¬ 
cepted by X In the United States, but pay¬ 
ment to made to the office in France. The 
rental and all other expenses of the sales of¬ 
fice. Including the salaries of the salesmen 
sod other office personnel, are paid by X. As¬ 
suming the inapplicability of 1304(d), the 
sales office operation la on unincorporated 
AFN of X because It Is a bustness venture 


conducted on behalf of X by employees of X 
(see 1304 (a)(l)(U) and (b)(1)). 

Example 11. (Sales agents; leased ware¬ 
house facilities.) A US. corporation (X) sells 
IU products in continental Europe through 
Independent sales agents In Europe, who also 
sell products of many other UB- corpora- 
Uoni The agents are compensated strictly 
on s commission based on their gross sales 
of x '» product*. X also employs sal&rled isales- 
® #n ,n the United States who periodically 
trml to Europe to make sates to X*s largest 
Etmopciui customer!. X does not maintain 
•ny permanent manufacturing or salsa fa- 
y !£A n Kur °P** Under the foregoing facts 
* 7 °** have AFNa In Schedule C. In 
■odlUon, if tn order to expedite deliveries to 
ohropwin customers, X rents space In a 
^ytbouse m the Netherlands where a sub- 
Inventory Is maintained and orders 
European customers are filled from 
inventory, periodically being replen- 
2 JJ* by x - *o«=h operation would not con- 
w. JPJ * n AFN. Note that the result would 
W X ownf * 1 the warehouse (as- 
IX 1 ** the Inapplicability of 1 304(d)); In 
API! Ct4e ‘ lh * warehouse itself would be on 


,2 * (U-S -based consulting s 
u. corporation (X) is engage 
0? m * riA S«»ent consulting senr 
oorrJLy, U are unaffi Hated for 

uiTrt^ UOnt Durtn * th « course of a year, 
avnt °* whom are per 

X i f£l of th « Un * t «l States, travi 
^** n cuatomer* to render consul 


services. They typically work at the head of¬ 
fices of the foreign companies for 1 to 2 
months at a Ume. X does not have any AFN* 
by virtue of the foregoing foots. 

Example 13. (Construction projects.) A U.S. 
corporation (X) Is engaged In the construc¬ 
tion business. During the course of a year, 
X bids on numerous European construction 
projects and receives contracts on a small 
fraction thereof. X has a permanent office In 
France where a variety of personnel are em¬ 
ployed. principally to gather information 
concerning contemplated construction proj¬ 
ects and to supervise and coordinate all proj¬ 
ects on which X is then working. In January 
1068. X received two contracts for construc¬ 
tion of factories In Germany and Belgium. 
Soon thereafter. X transferred men and 
equipment to the project sites. Assuming the 
Inapplicability of I 304 (d), each project site Is 
an unincorporated AFN of X, os Is X*s office In 
France (see 1304 <*)(1)(1U) and (h)(1)). 
(Note that the office in France Is an AFN 
without regard to the opening of the German 
and Belgian project sites, and vice versa.) 

Example 14. (Oil concessions and licenses 
for exploration.) A US. corporation (X) ob¬ 
tains a concession from a Middle Eastern 
Schedule B country to drill for oil within 
that country. X then enters Into a Joint ven¬ 
ture agreement with two UB. and two for¬ 
eign companies for the purpose of exploiting 
the concession. Under the terms of the 
agreement, X Is entitled to receive 25 per¬ 
cent of any ensuing production. The oil ex¬ 
ploration venture Is an unincorporated AFN 
of X located In Schedule B (see f 304 (a) (l) 
rin and (b)( 1 )). Note that the Joint ven¬ 
ture will also be an unincorporated AFN of 
the other UB. corporations, and that X and 
the other UB. corporations ore members of on 
M associated group”. (See I 90S.) 

Example 15. (Retail franchises.) A UB. 
corporation (X) operates, under a single 
trade name, a chain of quick-service res¬ 
taurants throughout the United Staten. X 
franchises an unaffiliated French corporation 
(C) to open a restaurant In France using 
Xk trade name. C agrees to purchase some 
of Its goods from X. maintain certain quality 
standards, and pay X a yearly royalty based 
on profits. X docs not have an AFN in France 
by virtue of this franchise arrangement. 

Example 16. (Break-even or loss ventures.) 
Four UB. news-publishing corporations (V. 

W, X, and Y) establish a membership corpo¬ 
ration under New York law (Z). V. W. X, 
and Y each contributes 2ft percent of the 
capital required by Z and each has 2ft per¬ 
cent of the voting power in Z. Z U to gather 
news for the respective publications of V, W, 

X. and Y. In this connection, Z will estab¬ 
lish and staff various permanent nows- 
gatherlng office* throughout the world. Z la 
designed to operate on a break-even heals. 
The offices established by Z ore unincorpo¬ 
rated AFNs of V. W. X, Y. and Z even though 
not themselves operated for profit, since they 
are directly related to business activities that 
are for profit. 

Example 17. (US. charity as DI.) A mem¬ 
bership corporation (X) is organized under 
New York law. Its principal purpose being 
to provide funds to educational and chari¬ 
table Institutions. X acquires 15 percent of 
the voting stock of a foreign manufacturing 
corporation (Y) from a foreign national. The 
dividends received by X from Y are all dis¬ 
tributed among various educational and 
chart tablo Institutions, as required by X*s 
charter. Y Is an AFN of X since the AFN does 
not fall within the nonprofit exemption set 
forth in | 304(c). 

6305—Direct Investor 

Section 305 defines the term "direct 
investor" <"DI") generally to mean any 
person within the United States (defined 


in § 322) owning or acquiring (directly 
or indirectly) a 10 percent or greater in¬ 
terest in a corporation or partnership 
organized under the laws of a foreign 
country or In a business venture con¬ 
ducted within a foreign country (an 
"aflliliatcd foreign national," defined in 
§ 304). 

A DI may be a multiple entity or sev¬ 
eral individuals treated as a single per¬ 
son under § 323 (international finance 
subsidiaries of a direct Investor). § 903 
(affiliated groups), or § 904 (family 
groups). The term also includes a person 
owning less than a 10 percent Interest in 
a particular foreign corporation, part¬ 
nership or business venture, if (a) such 
person is a member of an associated 
group, as defined in § 905. that acts in 
concert pursuant to an agreement or 
understanding to own or to acquire a 10 
percent Interest in the foreign enterprise, 
or (b) such person owns a direct inter¬ 
est in another DI and an election, con¬ 
sented to by such person, is made with 
respect to such other DI under 
§ 906(b)(1). 

A person within the United States first 
acquiring the requisite interest in a for¬ 
eign corporation, partnership, or business 
venture will be treated as having been a 
DI in the foreign enterprise immediately 
preceding the acquisition. Accordingly, 
initial acquisition of the requisite interest 
will involve a 1312(a)(1) transfer of 
capital (see also 1313(d)(2)). Thus, for 
example, if a UB. corporation (X). own¬ 
ing no interest In a French corporation 
(C), acquires 10 percent or more of 
the outstanding voting stock of C from 
an unaffiliated foreign national for $1 
million In cash. X will be treated as a DI 
in C immediately prior to the closing of 
such acquisition and will, therefore, be 
treated as having made a $1 million 
transfer of capital to C. 

Although acquisition or ownership of 
a 10 percent voting interest in a foreign 
corporation, or a 10 percent profit* inter¬ 
est in a foreign partnership or business 
venture, is ordinarily required to consti¬ 
tute the foreign enterprise an AFN of a 
person within the United States, the Reg¬ 
ulations provide that a foreign enterprise 
in which a lesser interest is held may 
nevertheless be deemed an AFN (§304 
(b) <4)). For exairfple, such discretionary 
authority might be exercised if a U S. 
person were to acquire a contingent 10 
percent interest in the voting securities 
of a foreign corporation, or a 10 percent 
present interest tn the capital or earn¬ 
ings of a foreign corporation without vot¬ 
ing rights. As a general rule, however, 
such determination would not be made 
by OFDI unless the UB. person actually 
participates in and exercises a controlling 
influence over the affairs of the foreign 
enterprise and transfers funds or other 
property to the foreign enterprise ex¬ 
ceeding $200,000 during any year com¬ 
mencing with 1968. 

B306—Direct Investment 

§ B306—1 Introduction. 

Section 306(a) defines the term "direct 
investment" for purposes of the regula¬ 
tions. Direct investment means the sum 
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of a DFs net transfer of capital (defined 
In f 313(c)) and the DFs share of rein- 
vested earnings of AFNs (defined in 
1 306(b)) during any period, usually a 
calendar year (see 5 331). A DI gov¬ 
erned by the f 503 minimum allowable 
will calculate direct investment on a 
worldwide basis. A DI governed by the 
5 504(a) historical allowable or the 5 504 
(b) earnings allowable will calculate di¬ 
rect investment on a schedular basis. 

Deductions in the calculation of net 
transfer of capital and positive direct in¬ 
vestment are permitted, resulting in tem¬ 
porary deferral of a charge against a DI's 
direct investment allowables, for trans¬ 
actions respectively made with or offset 
by long-term foreign borrowing. Under 
5 313(d)(1), proceeds of such borrowing 
(defined in 5 324(C)) actually expended 
by a DI in making transfers of capital to 
AFNs are deducted in calculating the net 
transfer of capital component of direct 
investment. Simiiartly. 5 306(e)(1) per¬ 
mits deduction of “available proceeds” of 
such borrowing (defined In 1 324(d)) 
that are “allocated” on the DI's books 
and records as an offset to positive di¬ 
rect investment. 

§ B306—2 Summary. 

In addition to defining the term "di¬ 
rect investment.” | 306 deals with cal¬ 
culation of "reinvested earnings” of a 
DI’s AFNs and sets forth a number of 
rules to be followed in deriving the DI’s 
share of such earnings as a component 
of direct investment. 

The major topics covered In 5 306 are: 
Basic definition of direct investment 
(5 306(a)); definition of reinvested earn¬ 
ings (5 306(b)): calculation of AFN 
earnings or losses (5 306(c)); branch 
AFN earnings deemed remitted (5 306(d) 
(1)); definitions and rules for dividends 
(5 306(d)(2)), and deduction of allo¬ 
cated proceeds of long-term foreign bor¬ 
rowing (5 306(e)). 

§ B306-3 Relation of § 306 lo other 
lion*. 

Direct investment, as defined In 5 306. 
is the basic point of reference for sub¬ 
stantive provisions of the regulations de¬ 
lineating the extent to which UB. 
persons may engage in foreign financial 
transactions, viz, 5 201 (general prohi¬ 
bition of direct investment), 5 503 

(minimum allowable). 5 504 (schedular 
allowables), 5 506 (Incremental earnings 
allowable), 55 1002-1003 (transfers of 
capital In repayment of borrowing), 
51102 (positive direct investment in 
Canada*, and 5 1302 (positive direct In¬ 
vestment by U.S.-flag air carriers). The 
actual calculation of direct Investment 
under 5 306 Is based, in turn, upon other 
sections that define certain components 
and subcomponents of direct investment, 
viz, 5 312 (transfer of capital), 5 313 
(net transfer of capital ), I 505 (transfers 
between AFNs), f 1103 (exclusion of Ca¬ 
nadian AFNs in calculating net transfer 
of capital), 5 1104 (exclusion of Cana¬ 
dian AFNs In calculating reinvested 
earnings), and 5 1301 (exclusion of cer¬ 
tain transfers of capital by UB.-flag air 
carriers). The provisions of 5 203(d) (2) 


and (3), relating to allocation and re¬ 
allocation of proceeds of long-term for¬ 
eign borrowing previously expended or 
allocated, are also relevant. 

The interrelationship of the elements 
of direct Investment and the sections of 
the regulations defining such elements is 
intricate. The following diagram sum¬ 


marizes the various components and 
their bearing on derivation of direct in¬ 
vestment in each scheduled area. 'The 
diagram is for illustrative purpose* only 
and is not intended to supersede or 
modify any provisions of the regula¬ 
tions, of this Bulletin or of applicable 
instructions to reporting forms • 


CoirrcTATio# of Dtaacr Is vmtmkxt 


XCT TUI*flFfcft Of CArttAL (| 111) 
Oomtunenli 

+Tnm»fco (4 capital' 1>I AFN* 

~Qr%tuk’T> of capital: AFN* to DI 
(ftUftb)). 

— Expended proceeds of locg-Urro 
foreign borrow Inf (| 313<<J)<1)). 

^Transfer* of capital AFN* to AFN* 
(IMS). 

sfcNcl transfer of capital: DI to uit- 
Incorporated AFN. Le, not locnwo 
or deerwe in aavrU (ft 313(b)). 


pfu* 


ajaxvftrTKi r%*xrx.-;* (ft v*(b)> 

Oompomnt* 

DI** stare of: 
t Total earning* (ft 3M(c)). 

- Dividend* to DI (J*KU>H»<&». 
-Dividend* paid by AFN* to 
AFNs In other area* (ftXWb) 
(J)(y». 

Dividend.* received by AFN* 
from AFN* In other area* (ft300 

from unincor¬ 
porated AFN* in other area* (ft 300 

iKwi\nn 


[Allocated Piivtoi 
or LOMO-Tkkm 
Fomkion Hoanowixo 
kftft 

and (3).) 


The term "total earnings” (computed 
pursuant to 5 306(c)) is significant for 
purposes of computing direct investment 
under 5 306(a) and for calculating cer¬ 
tain of the allowables provided in Sub¬ 
part E. viz, 55 503(b), 504(b)(4), 504(e), 
and 506(a) (1). Total earnings (or losses) 
computed in accordance with 5 306(c) 
are adjusted by dividends paid to the 
DI. lnterschedular dividends between 
AFNs, and profit remittances among 
AFNs in calculating reinvested earnings 
under 5 306(b). 

§ B306— 1 Application of § 306. 

The 5 306 (a) and <b) definitions of 
direct investment and reinvested earn¬ 
ings apply to calculations in all sched¬ 
uled areas during 1965-66 as well as 
for subsequent years, and 5 306(b) also 
applies to earnings reinvested in Sched¬ 
ule C during 1964. 

The rules for calculating direct invest¬ 
ment arc modified in 55 503(b) and 504 
(e). For 1969 and subsequent years, if 
the AFNs of a DI governed by the 5 503 
minimum allowable have, for any calen¬ 
dar year, an aggregate annual loss, the 
DI must omit this aggregate annual loss 
in calculating direct investment. On the 
other hand, a DI governed by one of the 
5 504 allowables ts required to omit only 
total losses of Schedule C incorporated 
AFNs in calculating direct Investment in 
that scheduled area. 

§ B306—5 Bum** definition and calcula¬ 
tion of direct Investment, 

Section 306(a) defines direct invest¬ 
ment during any period as the sum of 
(a) net transfer of capital (defined In 
f 313(c)) and (b) the DFs share in the 
reinvested earnings of all incorporated 
AFNs (defined in I 306<b)). 

Direct investment in Canada is ex¬ 
cluded from the computation of direct 
Investment under 5 306(a). (See 55 1103- 
1104.) 

The concept of direct investment gen¬ 
erally relates to the net change, over 
the course of a year, in the DI’s aggre¬ 
gate equity and debt investment In AFNs 
in a particular scheduled area. If the DI’s 
aggregate investment at the end of the 
year In the scheduled area is greater 
than at the beginning of the year (after 
deducting investments made with or off¬ 
set by expended or allocated proceeds of 


long-term foreign borrowing), the sum 
of the net transfer of capital and rein¬ 
vested earnings will be a positive amount, 
and the DI will have made "positive 
direct investment” in the scheduled ares 
during that year. Conversely, if the DI’s 
aggregate investment in the scheduled 
area at the end of a year is less than 
at the beginning of the year (after de¬ 
ducting investments made with or offset 
by expended or allocated proceeds of 
long-term foreign borrowings, the sum of 
the net transfer and reinvested earnings 
will be a negative amount, and the DI 
will have made "negative direct invest¬ 
ment" In the scheduled area during that 
year. 

Direct investment is a schedular con¬ 
cept. It does not apply to individual 
AFNs or countries, but to all AFNs of 
a DI located in each scheduled area 
Since 5 503 provides a worldwide allow¬ 
able. however, a DI governed by this 
section will report direct investment on 
a consolidated, worldwide basLv 

Direct investment is also an aggregate 
concept. It does not refer to individual 
transactions, but to all transactions over 
a specified period of time, generally a 
calendar year. (Sec 5 321.) 

The following examples illustrate cal¬ 
culation of direct investment under 


5 306(a): 

Example t. DI has several wholly owned 
Incorporated AFN* in Schedule A. 
number ol individual AFN* U act im¬ 
portant.) DI has no other AFN*. During IW* 
the AFN* together earn $800,000 *nd p«I 
dividend* of $200,000 to DI Dl» s***® 
reinvested earning*, therefore, la 
DI also make* a ft 313(a) net tranker « 
capital to the AFNs of $500,000. DI has m* 
positive direct Investment in Schedule A . 
1060 of $1,100,000. ^ 

In 1970 the same AFN* earn $600,000 
pay no dividends. During that yearno * 
ever, the AFN* jointly loaned DI $700,000, re¬ 
sulting In a negative net tran*fer of cap* 

In that amount, by operation of II 312 »om 
and 313(a). Accordingly DI has made neg* 
tlve direct Investment of $100,000 

Example 2. DI*a only AFN* are two wh -J 
owned Incorporated AFN* in 8chtdul 
X and Y. During 1069 X earn* $400,000. 

Y has losses of $200,000. No dividend* 
paid, and DI makes no net transfer 

DI* share of reinvested earnings 1* 
Positive direct Investment for i960 » . 

$200,000. since the net transfer of esp 
was aero. 
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During 1970 X has tamings of $100.000. and 
Y has losses of $300,000. X pays D1 a dividend 
of $50,000. Reinvested earnings are negaUve 
in the amount of $250,000 (total tosses and 
dividends). DI’r net transfer of capital to 
Schedule B under | 313(a) is $000,000. Posi¬ 
tive direct investment for 1970 la, therefore, 
$ 350,000 ($000,000 positive net transfer of 
capital less the $250,000 negative reinvested 
timings), 

If X and Y had been located In Schedule 
C and DI had elected a I 504 allowable. 
1 504(e) would have required the total losses 
of $200,000 to be omitted from calculation 
of direct investment. Direct investment would 
then have been $550,000. 

Example 3. DI has a group of wholly ow ned 
incorporated AFNa In Schedule C that have 
subsidiaries (also AFNa of the DI) In Sched¬ 
ules A and B. In 1909 the Schedule C AFNs 
have earnings of zero and pay no dividends. 
DI makes no transfers of capital. However, 
the Schedule C AFNs receive dividends of 
$300,000 from their subsidiaries in Schedules 
A and B. As a result. DI has made positive 
direct Investment of $300,000 In Schedule O 
consisting entirely of reinvested earnings. 
(Reinvested earnings In a given scheduled 
area are Increased by dividends received by 
AFNs from AFNs In other scheduled areas, 
and reinvested earnings are reduced in the 
icbtduled area from which the dividends 
ore paid (see 1306(b).) 


§ IH<><-/, Reinvested earning* of incor¬ 
porated AFNa. 


To compute a DI’s sliare In the rein¬ 
vested earnings of all incorporated AFNs 
in a scheduled area during any year, it 
U first necessary to determine the DI’s 
share of the total earnings (or totAl 
losses) of such AFNs during the year, as 
defined in ( 306<c). Total earnings or 
losses consist of the aggregate earnings 
or losses of each of the incorporated 
AFNs in a particular scheduled area. 
Reinvested earnings are then found by 
adjusting total earnings to take into 
account dividens to the DI and in- 
terschedular dividends and profit 
remittances. 


(\) Total earnings. Earnings or losses 
of each Incorporated AFN should be 
computed in accordance with account¬ 
ing principles (including principles of 
consolidation) generally accepted in the 
united States and consistently applied 
oy the DI in financial reports for pres¬ 
entation to stockholders. Any material 
change in accounting procedures fol¬ 
lowed by a DI should be disclosed on the 
^Porting form Bled with OFDI for the 
hi which the change was made, 
together with an indication of the effects 
*tich change. 

. calculating total earnings of in- 
^ rporated AFNs, the following con- 
' J deratioixs merit particular attention: 


Wvtdindi received by on ln- 
AFvJk w. AFN from another Incorporated 
in the same or another sched- 
in# I^/ hould not h* included In calculat- 
rje^nf. of the recipient AFN. (See 


th t m. SP** 9 * in unincorporated AFN c 
term.* Incorporated AFN has an In 

la mmkm* partnership or business ventui 
miunrrJr *fh edu,ed area th *t 1* a separat 
under 3a in 

ln p roflt5 «* u> 

la eaicuuf?^ Arv ®houid not be Include 
AFg earmn 8* of the incorporate 

*thar or not any such profits or 


actually remitted. (See 1306 (c) and 

(d)(i>.) 

Interests in United States: If an Incor¬ 
porated AFN has an Interest ln a U.S. cor¬ 
poration. partnership or business venture 
that would be a separate AFN of the DI If 
such U.8. corporation were a foreign na¬ 
tional. neither dividends received from such 
corporation or the share In profits of such 
partnership or business venture (whether 
or not any such profits are actually re¬ 
mitted). as the case may be. should be In¬ 
cluded In calculating earnings of the In¬ 
corporated AFN. 

Foreign taxes: Earnings of Incorporated 
AFNs should be computed net of foreign 
taxes on income or net worth. Foreign with¬ 
holding taxes on dividends paid or branch 
profits distributed should not. however, be 
deducted except for withholding taxes on 
dividends received by an Incorporated AFN 
from AFNs ln the same scheduled area. (See 
1306(c).) 

Charge for intangibles: No deduction for 
amortisation or any like charge against earn¬ 
ings should be made with respect to an In¬ 
tangible owned by an AFN. if transfer of the 
intangible by the DI to the AFN was made 
on or after January l, 1968. and was not con¬ 
sidered a transfer of capital by virtue of | 312 
(©>(11). 

Blocked earnings: Earnings that are 
•‘blocked” because of exchange controls or 
other like restrictions Imposed by the gov¬ 
ernment of a foreign country should never¬ 
theless be Included in earnings. Under cer¬ 
tain conditions, OFDI may grant appropriate 
relief (pursuant to 1801) ln these circum¬ 
stances (See Appendix A hereto.) 

Resert'e requirements: No deductions from 
earnings should be made because of reserves 
for reinvestment, asset revaluation or legal 
reserve requirements, whether or not locally 
required. If they would not be proper chargee 
to Income under generally aceptcd U S. ac¬ 
counting principles consistently applied. 

Valuation: The assets, liabilities, and earn¬ 
ings of an AFN expressed In foreign currency 
should be converted into U 8. dollar equiv¬ 
alents in accordance with generally accepted 
U-S. accounting principles consistently ap¬ 
plied. Such accounting treatment should 
also be followed with respect to gain or loss 
resulting from currency devaluation or re¬ 
valuation. 

Extraordinary gains and losses: Extraordi¬ 
nary gains and losses of an Incorporated AFN 
(including gains or losses resulting from sales 
by the AFN of interests In other AFNs), cal¬ 
culated ln accordance with generally accepted 
U.S. accounting principles consistently ap¬ 
plied, should generally be Included In earn¬ 
ings. However, gains, or losses realized by a 
DI resulting from sale of an lateral ln an 
AFN are not included ln reinvested earnings 
under I 306(b) in any scheduled area; rather, 
they constitute a transfer of capital to the 
DI under 1312(b)(6). 

The following example illustrates cal¬ 
culation of total earnings of incorporated 
AFNs in a given scheduled area, pursu¬ 
ant to 3 306(c): 

Example 4 . DI lias three wholly owned sub¬ 
sidiaries in Schedule C. One subsidiary (D) 
has a branch (W) In Schedule A and a branch 
(X) In Schedule C; W Is a separate AFN of 
the DI, but X Is not. (See I 304(a) (1) (ill).) 
Another subsidiary (E) has a wholly owned 
subsidiary (Y) ln Schedule B and another 
wholly owned subsidiary ln (Z) In Schedule 
C. The third subsidiary (F) has no branches 
or subsidiaries. 

The following occurs during 1969: D earns 
$1,700,000. $200,000 of which Is attributable 
to earnings of W and $500,000 to earnings of 
X. Y earns $500,000 and pays a dividend of 
$300,000 to E Z earns $300,000, a portion of 


which Is attributable to sale or merchandise 
to D, and pays a dividend of $100,000 to E. 
E earns $2,400,000. Including the dividends 
from Y and Z. F Incurs a lose of $400,000. 

Under I 306(c), total earnings of DI*s In¬ 
corporated Schedule C AFNs (D. E. and F) 
are $3,300,000 computed as follows (000 
omitted): 

Earnings of D under I 306(c) 

(W’» earnings of $200 are excluded, 
since W Is In another scheduled 
area. X’s earnings of $500 are not 
excluded, because X is not a sep¬ 
arate AFN.)....$1,500 


Earnings of E under I 306(c) 

(Dividends of $300 from Y and 

$100 from Z ore excluded.)..__3,000 

Earnings of Z under I 306(c) (Por¬ 
tion attributable to soles to D in¬ 
cluded.) -. 200 

Loss of F..- (400) 


Total earnings_.......... 3.300 


(U> DVs share of total earnings. A 
DI’s share in the total earnings (or los¬ 
ses) of incorporated AFNs in a given 
scheduled area is the sum of the DI’s per¬ 
centage interest in total earnings (or 
losses) of each such AFN in that sched¬ 
uled area. 

Example 5. DI has three Incorporated AFN s 
in Schedule O (companies D. E. and F). DI 
owns 50 percent of the stock of D, 60 percent 
of the stock of E and 80 percent of the stock 
of F. D has a branch (W) ln Schedule A and 
a branch (X) ln Schedule C; W Is a separate 
AFN of DI, but X is not. (See 1304(a)(1) 
(ill).) E has a Wholly owned subsidiary (Y) 
ln Schedule B and another wholly owned 
subsidiary (Z) in Schedule C. 

The following occurs during 1960: D earns 
$1,700,000, $200,000 of which Is attributable 
to earnings of W and $500,000 to earnings 
of X. Y earns $500,000 and pays a dividend of 
$300,000 to E. Z earns $200,000. a portion of 
which is attributable to sale of merchandise 
to D, and pays a dividend of $100,000 to X 
E earns $2,400,000 including the dividends 
from Y and Z. F Incurs a loss of $400,000. 

DI’s share ln the total earnings of incor¬ 
porated Schedule C AFNs Is $1,750,000 com¬ 
puted as follows, pursuant to | 306(c) (see 
table in Example 4 for treatment of earnings 
of the AFNs * branches of subsidiaries): 


AFN earnings DTs share 

{000 omitted) (000 omitted) 

Earnings of D ($1.500x50%)__ $750 

Earnings of K ($2.000x80%)..1.200 

Earnings of Z ($200X60%)_ 120 

Loss of F ($400X80%)_ (320) 


DI’s share of total earnings... 1.750 

It should be stressed that in Examples 4 
and 5 above, only earnings of DI’s Sched¬ 
ule C incorporated AFNs were the subject 
of consideration. Vs earnings would be 
included in the calculation of reinvested 
earnings for DI’s Schedule B incorpo¬ 
rated AFNs under ( 306(b). and the 
profits of W would be included In DI's 
net transfer of capital to unincorporated 
AFNs ln Schedule A under (313(b). 

Total earnings should always be care¬ 
fully distinguished from reinvested 
earnings and from earnings of unincor¬ 
porated AFNs. 

(ill) Reinvested earnings. After com¬ 
puting total earnings of incorporated 
AFNs and DI’s share thereof, the next 
step in calculating direct investment is 
to find the DI’s share of reinvested earn¬ 
ings. The method of determining re¬ 
invested earnings of incorporated AFNs 
in any scheduled area during a year is 
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set forth in I 306<b). The DIs share of 
reinvested earnings in a scheduled area 
will generally equal the DI’s share of 
total earnings of such AFNs for the year, 
less all dividends paid during the year by 
the AFNs to the DI and to AFNs in other 
scheduled areas, plus dividends received 
from incorporated AFNs in other sched¬ 
uled areas and profits remitted from un¬ 
incorporated AFNs in other scheduled 
areas. 

Under | 306(d)(1), profits of an un¬ 
incorporated AFN during the year arc 
deemed to have been remitted to the 
extent that profits exceed the net in¬ 
crease in the net assets of such AFN 
during the year: if there has been no 
change, or a decrease, in such net assets 
during the year, all profits for such year 
are deemed to have been remitted. Divi¬ 
dends paid by Incorporated AFNs to the 
DI or other AFNs are reported before 
deduction of foreign dividend withhold¬ 
ing taxes; dividends and other profit dis¬ 
tributions received by AFNs from AFNs 
in other scheduled areas are reported 
after deduction of foreign dividend with¬ 
holding taxes. 

For purposes of the Regulations, divi¬ 
dends Include all cash dividends, whether 
paid out of current or accumulated earn¬ 
ings. Stock dividends or dividends in 
kind do not qualify as dividends under 
the Regulations. (See § 306(d) (2).) Dis¬ 
tributions in complete or partial liquida¬ 
tion will qualify as dividends, but only to 
the extent the corporation being liqui¬ 
dated has current or accumulated earn¬ 
ings properly allocable to the distribu¬ 
tions. Payments to a DI of amounts 
previously taxed under the provisions of 
IS 551 through 558 and 951 through 981 
of the Internal Revenue Code (1954> will 
qualify as dividends. 

Dividends paid by one AFN to another 
AFN in the same scheduled area do not 
enter into any of the calculations re¬ 
quired by | 306. They are not Included in 
determining earnings of the recipient 
AFN, they are not deducted In calculat¬ 
ing total dividends paid by the recipient 
AFN. and they are not included as divi¬ 
dends in calculating total dividends paid 
by the paying AFN. However, any foreign 
withholding taxes imposed on the pay¬ 
ment of such dividends should be de¬ 
ducted in calculating total earnings of 
incorporated AFNs in the scheduled area 
Involved. For example, DI has a wholly 
owned subsidiary <X> in Schedule C, 
that in turn has a wholly owned subsid¬ 
iary (Y) in Schedule C. X and Y each 
earns $100,000, Y pays a $50,000 dividend 
to X on which there is imposed a $15,000 
foreign withholding tax. and X pays a 
$50,000 dividend to DI on which there is 
also imposed a foreign withholding tax 
of $10,000. Total earnings of DI’s Sched¬ 
ule C incorporated AFNs are $185,000 
(i.e., $200,000 minus the $15,000 tax on 
dividend from Y to X) and DI’s share in 
reinvested earnings of all such AFNs is 
$135,000 (i.e., $185,000 minus the $50,000 
dividend (excluding the $10,000 tax) paid 
by X to DI >. 

A dividend will generally be considered 
as having been paid or received when it 
first becomes payable on demand. This 
will ordinarily coincide with the dividend 


payment date, coses it may coincide with 
the declaration date. Note that a divi¬ 
dend declared but not paid by an AFN 
when due is treated as having been paid 
(thus reducing the DI’s share in rein¬ 
vested earnings of the AFN) aVid then 
loaned back to the AFN (resulting in a 
transfer of capital by the DI to the 
AFN); subsequent payment of the 
amount due by the AFN will then be 
treated as a transfer of capital by the 
AFN to the DI. The same reciprocal at¬ 
tribution of transfers of capital is appli¬ 
cable to dividends declared by an AFN 
that are not paid when due to AFNs in 
another scheduled area. 

It should be noted that a DI may elect, 
on its original Base Period Report (Form 
FDI-101), to treat dividends received 
from AFNs within 60 days after the end 
of any compliance year as having been 
paid during such year; such practice, if 
elected, must also be reflected in the 
calculation of direct investment during 
the base period years, and cannot be 
changed without the permission of OFDI. 

The following formula may be help¬ 
ful in applying the 1306(b) definition 
of reinvested earnings: 

RE^TE- ((DPI-dp) — <dr+pr) 1 

RE - DI’s share of reinvested earn Inge of all 
Incorporated AFNs In a scheduled 
area. 

TE = DI's share of total earnings of all In¬ 
corporated earnings In the sched¬ 
uled area. 

DP — Dividend* declared by AFNs In the 
scheduled area that are paid or 
payable to DI. 

dp - DTs share of dividends declared by 
AFNs In the scheduled area that 
are paid or payable to AFNs in oilier 
areas. 

dr —DI’s shore of dividends that are paid 
or payable to AFNs in the sched¬ 
uled area by AFNs In other areas. 

pr—DI’s share of profits remitted to AFNs 
In the scheduled area from unin¬ 
corporated AFNs In other areas. 

Example 6. DI has two wholly owned and 
two 60-percent-owned subsidiaries in Sched¬ 
ule C. One wholly owned subsidiary <D) has 
a branch (V) in Schedule A. The second 
wholly owned subsidiary (E) has a 50-per¬ 
cent-owned subsidiary (W) in Schedule A. 
One' 60-percent-owned subsidiary (F) has a 
branch (X) in Schedule A Tho branches V 
and X in Schedule A are separate AFNs. See 
1304(a) (1) (111). The other 60-percent- 
owned subsidiary (O) has a wholly owned 
subsidiary (Z) In Schedule A. DI also has 
wholly owned subsidiary (H) In Schedule A. 

In 1960 D earns $800,000 and pays a divi¬ 
dend of $500,000 to DI. Of D's earnings, 
$300,000 Is attributable to profits of V. which 
had an Increase in net asset* of $100,000. E 
earn* $500,000 and pays no dividends to DI. Of 
E’s earnings. $200,000 1* attributable to a div¬ 
idend received from W, which Itself earns 
$600,000. F earns $1,000,000 and pays a divi¬ 
dend of $200,000 to Dl Of PY earnings. $200,- 
000 Ls attributable to profiu of X. which had 
no change in lta net assets. O earns $2,000,000 
and pays a dividend of $500,000 to DI. Of O’* 
earnings, $400,000 Is attributable to a divi¬ 
dend received from Z. which Itself earns 
$900,000. H earns $1,600,000 and pays a divi¬ 
dend of $1,000,000 to DI Reinvested earnings 
of DI’s Incorporated AFNs are computed as 
follows: 

Schedule C reinvested earnings |RE): 

DI’s share in the total reinvested earnings 
of Its Incorporated Schedule C AFNs (D. E. 


F. and O) Is $1,800,000 computed as follows 
(000 omitted); 

Total earnings |TE]: 

DI s shore of earnings of D: $800 less 

proflu of V ($900)--- $>:o 

DI s shore of earning* of B: $500 less 
dividend received from W ($200). 300 

DPs shore of earnings of F: $600 leas 

profiU of X ($200 X 60%).... 480 

DI s share of earnings of O: $1,200 
less dividend received from Z 
($400X60^)-- 960 


Drs share of total earnings_ 2 .240 

Dividends paid to DI (DP): 

By D. $500 

By E.. 0 

By F. 200 

By O- 500 


Total---1.200 


Dividends paid to AFNs In other areas 

|6p) .-.. 0 

Dividends received and profits remitted 
fdr-fpr): 

DI's share of profit* deemed remitted 
by V to D under 1306(d)(1): 
Earnings ($300) less net increase 
In assets ($100)_ 1200 


DI’s shore of dividends received by 

E from W.-.. 200 

DI’s shore of profits deemed remitted 
by X to F under 1306(d)(1) 

($200 X 60%). 120 

DI’s share of dividend received by 
O from Z ($400 x 60^ )_ 240 

DI’s share of all dividends re¬ 
ceived and profiu remitted 780 


Applying the formula RE - TE — ((DP 
4 dp) — (dr4pr) |: 

RE -$2240 - ($1200-$760) - $1,800 

Schedule A reinvested earnings (RE]: 

DI’s shore in the total reinvested coni mgs 
of IU Incorporated Schedule A AFNs iH W, 
and Z) Is $900,000 computed as follow* (000 
omitted): 

Total earning* (TB) r 

DI’s share of earnings of H- II. 500 

DI’s share of earnings of W 

i $600 x 50 percent)-- 300 

DI's shore of earnings of Z 

($000 x 60 percent) - __—- 540 

DI’s share of total earnings-.- 2.340 

Dividends paid to DI and DTs share of divi¬ 
dends paid to AFNs in other 
areas (DP-fdp): 

Dividend paid by H to DI.— $1 000 

DI's share of dividend paid by W to 

B__ 300 

DI’s share of dividend paid by Z to 

O ($400x 60 percent). - 4U 

Total------ ! 440 

Dividends received and profiu re¬ 
mitted (dr 4 pr|- 

Applying the formula RE -TE—((DP dp) 
-(dr + pr)): 

RE - $2.340 - ($1.440 01 - $600 

Example 7. Ate time the same fact* *• to 
Example 6 above, except that H Incurs s k 
of $1,000,000 and pays no dividend. DI ■ 
in the total reinvested earnings of Sc«*| 

A AFNs is a negative $600,000. computed s» 
follows (000 omitted): 

Total earnings |TE|: 

DI's share of loss of H- 

DI’s share of earning* of W 
DI’s share of earnings of Z 

DI’s share of total earnings- 
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DI‘* &h«re of dividend* paid |dp|: 

W to K.- $200 

Z to G...~ 240 


Total - 440 

RE -TE — | (DP-f dp) — (dr f pr) | 

RE — -1100 —l (0-fM40) -01 = -$600 

§ 11306-7 Deduction from positive »li- 
rrrt investment: Alloeated proce«l« 
of long-term foreign borrowing. 

Under 8 306(e), the amount of positive 
direct investment charged to a direct in¬ 
vestor may be reduced by allocating 
available proceeds of a long-term foreign 
borrowing (see 5 324(d)). Positive direct 
investment may also be reduced by allo¬ 
cating proceeds of long-term foreign 
borrowing tlrnt were previously expended 
in making a transfer of capital to another 
scheduled area (see 9 203'd)<2>), and by 
reallocating proceeds previously allo¬ 
cated to a transfer of capital or positive 
direct investment In another scheduled 
area 'see 8 203(d)(3)). 

An allocation of available proceeds to 
reduce positive direct investment is sub¬ 
ject to certain conditions: 

The allocation must be reflected on the 
book* and records required to be maintained 
by the DI under II 203(b) and 601 

The allocation and reduction of positive 
direct investment must be reported on the 
DI* Form FDI 102P coveting the year in 
which the reduction la made. 

At the end of a year In which an allocation 
b made proceed* that were allocated may not 
be held, directly or Indirectly, in the form 
of foreign balanoe* (see 1203(a)(1)). *ecu- 
nue* of foreign national*, or any other for¬ 
eign property. 

In succeeding year*, allocated proceeds may 
hot be held In the form of foreign property, 
except that *uch proceed* may be expended 
In making transfers of capital to AFNs Such 
mi expenditure will not be eligible for the 
deduction from net transfer of capital pro¬ 
dded under ft 313 (d)(1). however. 

The concept of allocation Is illustrated 
la the following example. 

tiamplc 8. In 1069 DI make* a net transfer 
of capital to it* ARK* in Schedule A In the 
Mhoum of $600,000. and It* share of rcln- 
T«*t*d earnings of Incorporated AFNs In 
Schedule A 1* $500,000. DI ha* made positive 
jrect investment under f 306(a) of $1,300.- 
000 DI ha* available proceeds In the 
Jfflount of $1,300,000 at the end of 1969. and 
proceeds are not then held In the form 
P ro P* rt y> DI may allocate ruch 
to it* poaitlve dlreot investment In 
®«*aul* a and reduce the amount of such 
10 * €TO ‘ allocation and re- 
muj * be reflected on DI*s books and 
^erm* and on Form FDI-102P for the year 


to addition to 5 306(e). three other 
of Ulc regulations relate to 
t*rr^ C f ton ? tor use °* proceeds of long- 
‘crm iQ^ign borrowing. Section 313(d) 

tnm P rL* V tor a deduction from net 
^tdtal of the amount of pro- 
^^defined In 5 324(c)) actually cx- 
Secunn tr ansXers of capital. 

Und » J3 d, , (2) and (3 >.on the other 
i? naloeous 10 5 306(e) insofar 
direct deductions from positive 

C *<L‘ for Moc *U° n of pro- 

203( d)(2) allows a DI 
I or prevl °usly expended proceeds 
Jn ***ds allocated during 1968> to a 


new^ scheduled area, thus obtaining a 
deduction from positive direct invest¬ 
ment in the new area (with a correspond¬ 
ing 5 312(a) transfer of capital to the 
old area). Section 203(d)(3) allows a DI 
to reallocate to a new scheduled area 
proceeds previously allocated under 
8 306(e) (with a corresponding 5 312(a) 
transfer of capital to the prior area). 

For a more detailed analysis of long¬ 
term foreign borrowing, see 8 B324. 

§ ft306—8 Calculation of direct invest¬ 
ment during year of acquisition or 
disposition of interest in nn AFN. 

By operation of 5 312(c)(1). acquisi¬ 
tion by a DI of a debt or equity Interest 
in an AFN from another DI does not give 
rise to a transfer of capital. However, on 
and after June 10. 1969, if the acquisition 
is of an equity interest, the divesting 
DI’s direct investment (calculated with¬ 
out regard to 5 313(d)(1)) in the AFN 
during the year of acquisition and in 
1965-66 will be Imputed to the acquiring 
DI in proportion to the interest acquired, 
as will the divesting DI*s share in earn¬ 
ings or losses of the AFN prior to acquisi¬ 
tion. 

If a DI disposes of an AFN (other than 
by sale covered by 5 312(c)(1), the sale 
does not affect any transfers of capital 
between the DI and the AFN preceding 
the date of disposition. Thus, for ex¬ 
ample. if DI makes a $1 million transfer 
of capital to an AFN in January 1969 and 
sells the AFN in October 1969 to a foreign 
national for $900,000. DI- would be 
charged with a $100,000 net transfer of 
capital during 1969 with respect to such 
AFN. 

If a DI sells an interest In an incorpo¬ 
rated AFN to a foreign national, rein¬ 
vested earnings attributable to the in¬ 
terest sold should not be included In 
computation of the DI*s direct invest¬ 
ment for the year of sale. 

Example 9, DI ha* a wholly owned incor¬ 
porated AFN In Schedule A. During 1069 DI 
»ella a 40 percent interest In »uch AFN to a 
foreign national. The AFN earn* $300,000 
and pay* no dividend*. DI** share of rein¬ 
vested earning* of the AFN Ls $180,000 ($300.- 
000x60 percent), regardless of the date of 
dl veal lure of the 40 percent interest. 

If a DI acquires an interest in an in¬ 
corporated AFN from a foreign national 
during a year, the DI must reflect a pro 
rata share of reinvested earnings in com¬ 
puting direct investment, based on the 
DI’s share of total earnings multiplied by 
the fraction of the year during which the 
interest was held. 

Example 10. DI report* on a calendar year 
ba*U. On April 1. 1969. DI acquire* from a 
foreign national a 100 percent Interest In 
an incorporated AFN that earns 1200.000 for 
the entire year and pays a $50,000 dividend 
on March i and a $75,000 dividend on Sep¬ 
tember I. DI‘* share of total earning* l* 
$150,000 < $200,000 x*i). DI * share of rein¬ 
vested earning* 1* $75,000 ($150.000-$75.- 
000). Note that the dividend paid prior to 
DI’s acqulsUon I* not reflected in the calcu¬ 
lation of DI*s reinvested earnings. 

Example It. During 1969 DI acquire* from 
a foreign national the following interest* in 
an AFN: 25 percent on January 1, an addi¬ 
tional 30 percent on March 1 and an addi¬ 
tional 20 percent on September 1. The AFN 


earns $1 200.000 during 1969 and pay* no 
dividend*. DI* shore of reinvested earnings 
In the AFN for 1969 1* $680,000: 
$1,200,000x02/12) X25^ equal*.. $300,000 
$1,200,000X00 12) X30% equals.. 300.000 

$1.200.000X<4. 12) v 20' equal*... 80,000 


Total . 680.000 

If earnings of the AFN acquired have 
fluctuated substantially during the year, 
the foregoing rule for determining the 
DI’s share may be modified by OFDI 
upon application for specific authoriza¬ 
tion pursuant to 5 801. 

B312—Transfers of Capital 

§ 11312-1 Introduction. 

The major operative concept of the 
regulations is “direct investment/' de¬ 
nned in 5 306(a) as the sum of a DI’s 
net transfer of capital and the DI's share 
of reinvested earnings of incorporated 
AFNs. Computation of a DI's net trans¬ 
fer of capital (defined In 5 313) depends, 
in turn, upon the computatiton under 
$ 312 of all transfers of capital from the 
DI to AFNs and all transfers of capital 
from AFNs to the DI. Section 312 sets 
forth rules and definitions for determin¬ 
ing whether a given transaction consti¬ 
tutes a transfer of capital. 

In general, a transfer of funds or other 
property that increases a DI's aggregate 
equity and debt investment In an AFN 
(or decreases an AFN's aggregate equity 
and debt investment In a DI) is a “posi¬ 
tive" transfer of capital, la, a transfer 
by the DI to the AFN. Conversely, a 
transfer of funds or other property that 
decreases a DI’s aggregate equity and 
debt Investment in an AFN (or increases 
an AFN s aggregate equity and debt in¬ 
vestment in a DI» is generally a “nega¬ 
tive" transfer of capital. l.e„ a transfer 
by the AFN to the DI. 

§ 11312—2 Summary. 

Under 5 312, transfers of capital by a 
DI to an AFN arc defined in subsection 
(a), transfers of capital by an AFN to 
a DI are defined in subsection <b). cer¬ 
tain transactions that are not considered 
transfers of capital are described in sub¬ 
section (c>. and the definition of “debt 
obligation" or “debt interest’* is set forth 
In subsection <d>. Generally, transac¬ 
tions occurring during base period years 
and transactions occurring after the ef¬ 
fective date of the regulations are treated 
similarly In determining whether a 
transfer of capital has been made. 

Under 5 312(a). any transfer of funds 
or other property (without regard to the 
situs of the property) by. on behalf of, 
or for the benefit of a DI, directly or In¬ 
directly to. on behalf of. or for the bene¬ 
fit of an AFN. is a transfer of capital by 
the DI to the AFN. Also, any transaction 
or occurrence as a result of or In con¬ 
nection with which a DI directly or in¬ 
directly acquires or Increases a debt or 
equity interest In an AFN. or the AFN 
directly or indirectly disposes of or re¬ 
duces a debt or equity Interest in the 
DI. is generally a transfer of capital by 
the DI to the AFN. 

Under 1312(b). certain enumerated 
transactions or occurrences os a result 
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of or In connection with which an AFN 
directly or Indirectly acquire* or in¬ 
creases a debt or equity interest in a DL 
or the DI directly or indirectly disposes 
of or reduces a debt or equity interest in 
the AFN, are defined as transfers of cap¬ 
ital by the AFN to the DI. 

The language c f subsection (a) of 
9 312 is substantially broader titan that 
of subsection <b>. Also, the specific trans¬ 
actions enumerated in subsection (a) as 
transfers of capital by a DI to an AFN 
do not purport to be all-inclusive: the 
transactions listed in subsection (b). on 
the other hand, arc defined as the only 
transactions which ore considered trans¬ 
fers of capital by an AFN to a DI. 

A current transaction, involving im¬ 
mediate cash payment for goods sold or 
services rendered, is not a transfer of 
capital. If a DI sells goods on credit or 
renders services on account to an AFN. 
the sale of goods or performance of serv¬ 
ices involves a transfer of capital by DI 
to the AFN. since it increases DI’s debt 
investment in the AFN. Subsequent pay¬ 
ment on account by the AFN is a transfer 
of capital by the AFN to DI. since DI*s 
debt investment In the AFN is thereby 
decreased. 

Aggregate transfers of capital by a 
DI to all AFNs in a scheduled area dur¬ 
ing a year, less aggregate transfers of 
capital by such AFNs to the DI during 
the year. Is the “net transfer of capital'* 
by DI to the scheduled area during such 
year. <8ec f 313.) A DI electing to be 
governed by schedular allowables under 
f 504 will compute net transfers of capi¬ 
tal on a schedular basis. A DI electing 
to be governed by the minimum allow¬ 
able under 1 503 will compute a single 
net transfer of capital on a worldwide 
basis. In either case, the net transfer of 
capital may be a positive or negative 
amount; it will be a positive amount if 
the aggregate of transfers of capital by 
DI to AFNs exceeds the aggregate of 
transfers or capital by AFNs to DI. 

•Direct investment" is likewise com¬ 
puted on an annual basis: it consists of 
a DI** net transfer of capital and the 
DI's share in the reinvested earnings of 
its incorporated AFNs. (See 8 306.) A 
DI electing to be governed by schedular 
allowables <|504) will compute direct 
investment on a schedular basis. A DI 
electing to be governed by the ‘•mini¬ 
mum* 1 allowable will compute direct in¬ 
vestment on a worldwide basis as pro¬ 
vided in I 503(b). In either case, direct 
investment may be a positive or nega¬ 
tive amount, depending on the amount 
of net transfer of capital and reinvested 
earnings. 

Particular transactions constituting 
transfers of capital during a year have 
no independent significance under the 
regulations. A transfer of capital has 
significance only with respect to the 
computation, on an annual basis, of a 
DI*s net transfer of capital and direct 
investment. 

If proceeds of long-term foreign bor¬ 
rowing have been expended in transfers 
of capital (see I 313<d) (1)) or allocated 
to positive direct investment (see 
1 306(e)). repayment of the borrowing 
will be a transfer of capital by the DI. 
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(See 8 312(a) (7).) Positive direct invest¬ 
ment attributable to such a transfer of 
capital may be authorized by 9 1002, 
provided the certification requirements 
of that section have been met. 

Since positive direct investment In 
Canada is generally authorized without 
any limitation as to amount (see 9 1102). 
transfers of capital by a DI to Canadian 
AFNs. and the resulting positive net 
transfer of capital and positive direct 
investment, may be made in unlimited 
amounts without contravening the regu¬ 
lations. However, a transfer of funds or 
other property by a Canadian AFN to a 
non-Canadian AFN of the DI will, un¬ 
der certain circumstances, be treated as 
a transfer of capital by the Canadian 
AFN to the DI. and as a further 
transfer of capital by the DI to the 
non-Canadian AFN. (See 8 505.) Fur¬ 
thermore. if an interest is acquired in a 
Canadian AFN from another AFN, the 
transfer of capital is deemed to have been 
mode by DI to the latter AFN; and if 
a DI acquires a Canadian AFN from 
any foreign national (other than another 
AFN), an appropriate portion of the 
transfer of capital by DI will be allocated 
among any non-Canadian second-tier 
AFNs owned by the Canadian AFN. 

A net transfer of capital by a DI to 
unincorporated AFNs in any scheduled 
area during any period is computed in 
the manner *et forth in f 313<b). 

Transfers of funds or other property 
between AFNs of a DI are treated as 
set forth in 8 505. In general, a transfer 
by one AFN to another AFN is treated as 
a transfer of capital by the transferor 
AFN to the DI, and a further transfer 
of capital in the same amount by the 
DI to the transferee AFN, provided that 
<*) at least one of the AFNs is an affiliate 
of the DI (i.e.. the DI owns, alone or with 
other affiliates, a greater than 50-pcrcent 
direct interest in the AFN) and (b) the 
transfer of funds or other property 
would be a transfer of capital under 
9 312(a) if actually made by the DI. 
<See 8 605<a>.) Extension of a trade 
credit for less than 1 year by one AFN to 
another AFN in the ordinary course of 
business normally will not Involve a 
transfer of capital, provided neither AFN 
is Canadian. (See 88 505(b), 1103(c).) 

§ 11312—3 Valuation of transfer* of 
capital. 

The amount of a transfer of capital is 
ordinarily determined in accordance with 
generally accepted U.S. accounting prin¬ 
ciples consistently applied, but in no 
event will the amount be less than the 
value of the transferred property at the 
time of the transfer as shown on the 
books and records of the transferor for 
financial reporting purposes. Thus, for 
example, if a transfer involves an export 
credit sale by a DI to an AFN. the amount 
of the transfer will ordinarily be the in¬ 
tercompany billing price. If transfers of 
property arc valued by a DI at amounts 
that vary materially from the export 
declaration value of the property (if 
applicable), the DI’s quarterly report in¬ 
cluding the transfers should contain a 
note to such effect and an appropriate 
explanation of the basis therefor. 


A transfer of capital arising from re¬ 
payment of a foreign currency loan from 
a DI to an AFN or from an AFN to 
a DI must be reflected as the actual 
dollar equivalent at the rale of 
exchange prevailing at the time of re¬ 
payment, regardless of intervening de¬ 
valuation or revaluation of the foreign 
currency. Likewise, a transfer of capital 
arising from repayment by the DI of an 
AFN's foreign currency borrow in;; pur¬ 
suant to the DI*s guarantee thereof, or a 
transfer of funds by the DI to the AFN to 
enable the latter to repay a foreign cur¬ 
rency borrowing, will be charged in the 
actual dollar equivalent at the rate of 
exchange prevailing at the time of re¬ 
payment. On the other hand, a transfer 
of capital arising from repayment by a 
DI of its own foreign currency long-term 
foreign borrowing will be charged at the 
dollar equivalent at the time of the 
original borrowing, regardless of inter¬ 
vening devaluation or revaluation of the 
foreign currency. (For all purposes under 
the regulations, proceeds of a longterm 
foreign borrowing will also remain the 
dollar equivalent of the original borrow¬ 
ing. and partial repayment will reduce 
outstanding proceeds pro rata * 

§ B312— I Acquisition of hilcrc*! in u 
AFN. 

Acquisition of an equity or profit inter¬ 
est in a foreign corporation, partnership 
or business venture (defined in $ 304) by 
a person within the United State* ide¬ 
fined in 8 322) will involve a transfer of 
capita] by such person under 6 312(a) (IK 
and will be Included in the calculation of 
the net transfer of capital to unincor¬ 
porated AFNs under 9 313(b). if the fol¬ 
lowing condition* are satisfied 
The person from whom the acqttbi t to n j a 
made is either a foreign naUonai ideOnM 
in f 302). including the foreign corporeum. 
partnership, or business vontuic in 
the interest U acquired, or another pence 
within the United States that Is not. iat u>e 
time of the acqulslUan. a DI in the w- 
elgn corporation, partnership, or 
venture; 

The person making the teq^moo 
at the time of the acquisition, a DI in tw 
foreign corporation, partnership >»r 
venture under II 30*. 905(b)(1) 
of an associated group treated m 
DIs) or 900(b)(3) (owners of a DI 
to be treated themselves a a DU ). or oecw- 
a DI aa a result of or in oooncc.ion 
the acquisition; and oU *f 

The acquisition is made for taJue 
than a transfer of intangibles a* rf - 
in 1312(0(11). 

If the acquisition is from a 
foreign corporation, partnersmi p or 
ness venture, no transfer of eftpu** 
involved (I 312(0(1). Also 
tain conditions, OFDI will s 

authorise positive direct Invc6tm«it 

trlbutable to transfers of eaP 14 * ^ 
from a related series of Ako* 

tlons in a foreign corporation f 
DIs within the United States^. ■ 
authorization may likewise be _ ^ 

under certain conditions for P°" 
direct investment attributable ' Wltw n 
of a DI-AFN relationship by «*> u £ a . 
of a foreign corporation» ***** of ^ 
change for property (eg- ® tocK 


FEDERAL REGISTER, VOL 34, NO. 213—WEDNESDAY, NOVEMBER 5, 19*9 





RULES AND REGULATIONS 


I782T* 


new DI, where the foreign corporation is 
to be liquidated in a related transaction 
by distribution of the property received 
<e.g M stock of the DI purchasing the 
assets* to persons within the United 
States. 

If acquisition of an equity interest in¬ 
volves a transfer of capital by the DI, 
the transfer of capital will generally be 
deemed to have been made to the AFN 
in which the interest is acquired. There 
are. however, two exceptions to this rule, 
first, if the interest is acquired from an¬ 
other AFN of the DI, the transfer of 
capital will be deemed to have been made 
to the selling AFN. Second, if (a) the 
interest Is acquired from an unafflllated 
foreign national after December 31, 1967, 
<b> the AFN in which the Interest is ac¬ 
quired first become an AFN as a result of 
the acquisition, and (c) such AFN has an 
interest in other foreign corporations, 
partnerships or business ventures that 
become separate AFNs of the DI as a re¬ 
sult of the acquisition, the transfer of 
capital will be allocated among the sep¬ 
arate AFNs in a manner reasonably re¬ 
flecting the respective values of each di¬ 
rect and Indirect interest acquired. As a 
ccneral rule, an allocation based on the 
respective book values of the foreign cor¬ 
porations, partnerships and business 
ventures involved will be acceptable. 


Example 1. On Jun« 1. 1069. a U5. citizen 
tad resident (X). who ovm no voting stock 
in a foreign corporation, purchases 10 per¬ 
cent of the outstanding voting stock of a 
french corporation (C) from a citizen and 
resident of the United Kingdom for #1.000.000 
cssh. C has no subsidiaries or branches in 
Schedule A or B that would constitute eep- 
trste AFNs under | 304. 

(s) Under the facta as presented. X has 
made s 11.000.000 transfer of capital to C 
under I 313(a) ( 1 ). 

(b) If x had purchased ony 9 percent of 
ths voting stock of C, no transfer of capital 
would be involved unless or until (a) addi¬ 
tions! stock acquisitions give rise to a DI- 
AFN relationship or (b) OFDt determines 
thit such relationship does. In fact, exist. 
,8oe II305. 313(d) (2); sec also | 304(b) (4) ) 
<0 If x purchased only 9 pecent of the 
^Ung itock of C, but X were a member of 
eftllated. associated or family group, and 
member or members of the group 
wn>6 ® ^ Kxjulred an additional 1 percent or 
’ of th * voting stock of O. X’s acquisition 
involved a transfer of capital 
'*•11 *03-906.) 

•si** Jf X h * d Purchased only 9 percent of 
Itock of C. but X acquired an 
uonal | percent or m0 re of the voting 
IMS vL C ******* 2. 1969. and May 31. 

c [ ' vi! transfer of capital to Schedule 
°* J970 (Spending on when the 
«dlUonsa stock was acquired) would be in- 
•1-000,000 expended In pur- 
Ifco/L! . 9 Percent interest on June l. 
hi 

00 LLiL, h * d Purchased 10 percent of C’a 
lot Pierced stock that has no vot- 

hlkUiCvf (other thxn contingent voting 
I> T e * <kntly exercisable), instead of 

h4ftttSu°f 2? VatlnR Block ’ X would not 

l KH(S) <i) ^ mXLrfer ot c * p,ul c 

la* itock^ir l II ckaa<d 10 percent of the vot- 
* nd subsequently purchased 
parch ** nr !?**** Rtock °* C for #1.000.000, 
volvi s iiw5!iJ refe,Ted Btock would in- 
tr * njfer of CA P Itai •© C. 

of r nonv °ilng preferred 

• 1.000,000 and subsequently. 


within a 12-month period, purchased 10 per¬ 
cent of the voting stock of C. X's net trans¬ 
fer of capital to Schedule C during the year 
when the voting stock was acquired would 
be increased by ths #1.000.000 expended in 
purchasing the preferred stock. (See f 313 
(d)(2).) 

(h) If X had purchased C*s voting stock 
from a Panamanian AFN (P), Instead of 
from the nonamiiated U.K. resident, the pur¬ 
chase would Involve a transfer of capital to 
P. since acquisition of an equity interest in 
an AFN from another AFN is treated as a 
transfer of capital to the selling AFN. 

(I) If C had a wholly owned subsidiary in 
the United Kingdom (B) with net assets or 
#600,000, and a branch In Brazil (A) with 
net assets of #400.000 (calculated In accord¬ 
ance with 1313(b)), and C Itself had net 
assets of #1,000.000 (exclusive of debt and 
equity interests in B and A). X’s purchase 
of 10 percent of C*s voting stock from the 
United Kingdom resident for #1,000.000 would 
Involve a transfer of capital required to be 
allocated among A. B. and C. The #1,000.000 
transfer of capital made by X might be 
allocated #600.000 to C <i e.. 60 percent of 
#1,000.000). #300.000 to B (I.*.. 30 percent 
of #1.000.000), and #200,000 to A (U, 20 
percent of #1.000.000), or might be allocated 
among C. B, and A In any other manner 
fairly reflecting the interests acquired In 
C. B. and A 

(J) If C had a wholly owned subsidiary In 
the United Kingdom (B) with net assets of 
#600.000. and a branch in Brazil (A) with 
net assets of #400.000. and C Itself had net 
assets of #1,000.000 (exclusive of its Interests 
in A and B), X’s purchase of 10 percent of 
C’s voting stock from a Panamanian AFN 
(P) for #1.000.000 would involve a #1.000.000 
transfer of capital to P, since no allocation 
among AFNs Is made when the acquisition 
is from another AFN. 

(k) If X had inherited 10 percent of the 
outstanding voting stock of C, or had re¬ 
ceived the stock as an inter vivos gift from 
a relative residing In the United Kingdom. X 
would not have mado a transfer of capital, 
since tie would not have transferred funds 
or other property in connection with the 
acquisition of the equity interest in O. 

(l) If X. after acquiring 10 percent of the 
outstanding voting stock of C. transfers 
equipment and machinery valued at #20.000 
to C In exchange for additional stock of C. 
X has made a #20,000 transfer of capital to 
C. (See 1312(a)(1).) 

(1> Equity financing. A DIs acquisition 
of an AFN from an unafflllated foreign 
national In exchange for stock of the DI 
involves a transfer of capital to the AFN 
in the amount of the value of DI’s stock 
on the date of the transfer. Deferral, in 
whole or in part, of a charge to DI's 
allowables for positive direct investment 
attributable to such transfer of capital 
may be specifically authorized by OFDI 
under certain circumstances and sub¬ 
ject to certain conditions. <See 5 B801 
and Part LE. of Appendix A.) 

(ii> Unincorporated AFNs. Acquisi¬ 
tion of an Interest in an unincorporated 
AFN will be reflected as an increase in 
DI’s share of the AFN’s aggregate net 
assets, and will have significance under 
the regulations only insofar as It con¬ 
tributes to yea rend positive net transfer 
of capital or positive direct investment. 
Acquisition of an interest in an in¬ 
corporated AFN will be reflected as a 
transfer of capital under 9 312<aHl); 
similarly, It will have significance only 
insofar as a positive net transfer of capi¬ 
tal or positive direct Investment results. 
Although earnings and losses of incor¬ 


porated AFNs are reflected as reinvested 
earnings and not In the determination of 
a DI's net transfer of capital, while 
earnings and losses of unincorporated 
AFNs are taken into account in deter¬ 
mining a DI's net transfer of capital, the 
disparity arising from this difference in 
treatment of incorporated and unin¬ 
corporated AFNs is minimized under the 
Program, since direct investment is the 
sum of the net transfer of capital plus 
reinvested earnings. 

The following Instances of similar or 
Identical treatment of unincorporated 
and Incorporated AFNs in transactions 
Involving transfers of capital should be 
noted: 

The same rule* regarding valuation of the 
interest acquired apply, whether the AFN la 
unincorporated or incorporated. 

The same rule and exception* thereto ap¬ 
ply to determination of the AFN to which 
the transfer of capital will be deemed mode, 
whether the acquisition is of an equity inter¬ 
est or of a profit Intereel. Normally, the 
transfer of capital will be to the acquired 
AFN. However. If the acquisition U made 
from another AFN, the transfer of capital 
will be to the selling AFN. Thus, DI’s acqui¬ 
sition of an unincorporated AFN from an 
incorporated AFN wtU be reflected as a 
transfer of capital to the Incorporated AFN, 
and not as an Increase in the DI’s share of 
the unincorporated AFN’* aggregate net as¬ 
sets. Nevertheless, for future transactions the 
DI will be deemed to have the share in such 
AFN s net assets as was acquired on the date 
of acquisition. Aieo. if (I) the interest in the 
AFN is acquired after December 31. 1967. 
(U) the interest Is not acquired from another 
AFN, (ill) the AFN in which the Interest is 
acquired U not. at the time of acquisition, an 
AFN of DI but becomes an AFN as a result 
of or in connection with the acquisition, and 
(iv) such AFN owns an interest or interests 
in other foreign entitles that become sepa¬ 
rate AFNs of DI as a result of or in connec¬ 
tion with the acquisition, the transfer of 
capital will be allocated among all of the 
separate AFNs in a manner reasonably re¬ 
flecting the respective values of each direct 
and indirect interest acquired. 

In calculating the amount of net transfer 
of capital by a DI during any period, there 
Is deducted an amount equal to proceeds of 
long-term foreign borrowing actually ex¬ 
pended in transfer* of capital to incorporated 
AFNs or actually transferred to unincorpo¬ 
rated AFNs. (See 1313(d)(1).) 

8 B3I2—.> Vrquioiiion of an VF.V* drill 
obligation. 

Acquisition by a DI of an AFN’s debt 
obligation, regardless of the nature of 
the transaction or occurrence giving rise 
to the obligation <e.g., a loan or advance 
by the DI to an AFN on open account 
or otherwise), involves a transfer of 
capital by the DI to the AFN in an 
amount equal to the amount of the obli¬ 
gation so acquired. If. however, a debt 
obligation of an AFN Is acquired by a DI 
from another AFN, a transfer of capital 
will be deemed to have been made by the 
DI to the selling AFN in an amount equal 
to the cost of the obligation to the selling 
AFN; any gain or loss realized by the 
selling AFN will be Included in calculat¬ 
ing earnings of that AFN for the period 
Involved. 

The exemptions provided in 8 312(c) 
(1) (relating to acquisitions from DI's) 
and 9 312(c) (11) (relating to transfers 
of intangibles), and the provisions of 
8 313(d)(1) (relating to deduction of 
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proceeds of long-term foreign borrow¬ 
ing), are applicable to acquis!ton of debt 
obligations as well as to acquisition of 
equity interests. 

Example 2. The foregoing concepts are 
Illustrated by the alternative transactions 
considered below. In each Instance, assume 
that DI has a 50-percent interest In a 
Mexican AFN (A). 

(a) DI lends A $600,000 against A s 3-year 
term noto and advances an additional 
$600,000 to A on open account. DI has made 
two $600,000 transfers of capital A under 
{ 312(a)(1). Repayments of each Indebted- 
nc«« by A will involve transfers of capital 
from A to DI under 1312(b)(3). In the 
amounts repaid. 

(b) DI sells merchandise to A for resale 
and bills A for $100,000 payable within 00 
days. DI has made a $100,000 transfer of 
capital to A under 1312(a)(1). A repays 
DI during tho same reporting period. The 
transfer of capital under 1312(b)(3) from 
A to DI wUl offset DI‘s transfer of capital to 
A. and no net transfer of capital will result 
from the transactions. It should be rec¬ 
ognized that the transfer of capital from DI 
to A In this Instance does not arise from 
the transfer of merchandise, but rather 
from the extension of credit Involved In the 
transaction. If the total amount of credit 
outstanding in connection with the sale of 
merchandise by a DI to its APNs increases 
during a year. OFDI may issue a specific au¬ 
thorization for positive direct investment 
attributable to such Increase in outstand¬ 
ing credit, subject to certain conditions (see 
Part LC. of Appendix A. and Appendix E, 
hereto). 

(c) DI ships merchandise on consignment 
to A for resale. A Is to pay DI $100,000 when 
all the merchandise is sold. The shipment 
has the same effect under the regulations as 
a sale on credit, and involves a $100,000 
transfer of capital by DI to A at the time 
of consignment. 

(d) DI renders management services to 
A. as a result of which A owes Dr $10,000. 
DI has mode a $10,000 transfer of capital to 
A under 1312(a)(1). Repayment of the In¬ 
debtedness will be a transfer of capita! from 
A to DI under 1312(b)(3). 

(e) DI licenses A to manufacture and sell 
certain products for a royalty of 5 percent of 
A‘s gross sales of such product*. Any ac¬ 
crual of unpaid royalties will Involve a 
transfer of capital under 1312(a)(1). 

(f) A foreign bank lends $100,000 to A 
against A's 3-year note bearing interest at 
the prevailing rate. DTs acquisition of the 
note from the bank for $95,000 will involve 
a 896,000 transfer of capital by DI to A under 
| 312(a) (1). Repayment of the note by A will 
involve a $100,000 transfer of capital by A 
to DI under 1312(b)(3). 

(g) A declares a dividend to DI that la not 
actually remitted on the date payable. DI 
has acquired a debt obligation of A, and bas 
made a transfer of capital to A under 
| 312(a)(1). Actual payment of the dividend 
will bo a transfer of capital by A to DI under 
312(b) (3). Note that, for purposes of calcu¬ 
lating reinvested earnings, however, the divi¬ 
dend Is deemed to have been paid on the date 
it becomes payable. (8ce | 306(d)(2).) 

(h) Renewal of a loan from DI to A in a 
previous year will not Involve a transfer of 
capital, since renewal is not deemed repay¬ 
ment of the old obligation or creation of a 
new obligation. However, accrual of u n paid 
Interest on the loan will Involve a transfer of 
capital to A under 1312(a)(1). Subsequent 
payment of such accrued interest will be 
a transfer of capital by A to DI under 
1312(b)(3). 

(I) DI sends A certain equipment to be 
repaired by A and returned to DI. No trans¬ 
fer of capital is involved. 


(J) Semlprocefecd goods or raw materials 
ore shipped by DI to A for processing or 
testing, and such goods or materials (title 
to which is retained by DI) will be returned 
to DI after processing or testing. No transfer 
of capita] is involved. Payments by DI for 
the services rendered by A will not involve 
transfers of capital, but may be reflected In 
comings of A. 

§ 11312—6 Contribution* by a DI lo cap¬ 
ital of AFN*. 

Section 312‘a) (2) Is Intended to cover 
a transfer of funds or other property by 
a DI to an AFN that is not reflected on 
the books and records of the DI or the 
AFN as either an acquisition of equity 
interest by the DI or creation of a debt 
obligation from the AFN to the DI. Thus, 
for example, if no stock is issued and no 
debt obligation is created In return for 
machinery shipped by a DI for use of an 
AFN. the DI will be deemed to have made 
a contribution of capital to the AFN (a 
transfer of capital under f 312(a)(2)) 
in the amount of the value of the ma¬ 
chinery. (Long-term lease of property by 
a DI to an AFN will also involve a trans¬ 
fer of capital under {312(a)(8).) 

Increases in capital of an AFN. whether 
incorporated or unincorporated, that do 
not liave a transactional basis are not 
ordinarily treated as transfers of capital 
to the AFN. Thus, for example, if mar¬ 
ketable securities owned by AFN in¬ 
crease in value, or fixed assets of an 
AFN are reappraised to increase their 
value, no transfer of capital to the AFN 
will result Similarly, no transfer of 
capital will result if an Incorporated 
AFN capitalizes retained earnings. 

Expenses incurred by a DI In rendering 
services primarily for the benefit of an 
Incorporated AFN will not result in 
transfers of capital, under {312(a)(2) 
or otherwise, provided such expenses are 
charged to the DI under generally ac¬ 
cepted U.S. accounting principles con¬ 
sistently applied. If such expenses are 
charged to the AFN and the DI is not 
compensated therefor, transfers of capi¬ 
tal under 3 312(a) (1) or (2) will result 

§ 11312—7 Repayment of Dl*» indebted- 
ncM to an AFN. 

Any repayment by a DI of indebted¬ 
ness to an AFN will Involve a transfer of 
capital by the DI to the AFN under { 312 
(a)(3), provided the AFN is still an 
AFN of the DI at the time of repayment. 
If the indebtedness Is created in a trans¬ 
action Involving a transfer of capital 
from an AFN to a DI under { 312(b) (1), 
and is repaid by the DI during the same 
compliance period, no net transfer of 
capital will result. 

§ B312-3 Reduction of an AFVl equity 
intere*! in a DI. 

Under {312(a)(4). reduction of an 
APN's equity interest in a DI as a result 
of a redemption of stock. liquidating divi¬ 
dend (whether or not any part is allo¬ 
cable to earnings of the DI), or like 
transaction is a transfer of capital to 
the AFN. Thus, for example, if an AFN 
purchases stock of a DI from the DI for 
$1 million and the DI subsequently re¬ 
deems the stock for SI million, the AFN’s 
purchase involves a SI million transfer 


of capital to the DI under {312<b’(i> 
and the DFs redemption involves a Si 
million transfer erf capital to the APN 
under I 312(a) (4). 


§ B312-9 Disposition of «n equity or 
debt interest in ■ DI held by an AFN, 

Whereas {312(a) (4) encompasses 
those cases where an equity interest in 
a DI held by an AFN is reduced or liqui¬ 
dated by virtue of a redemption, liqui¬ 
dating dividend or like transaction. 
{312(a)(5) covers those cases where 
such an equity or debt interest of a DI 
is sold or otherwise transferred by an 
AFN to another person. Such disposition 
will Involve a transfer of capital by the 
DI to the AFN only if <a) the interest 
is sold back to the DI. or (b) the selling 
AFN is an affiliate of the DI (as defined 
In { 903(a)). or (c) the interest is sold 
to another AFN that is an affiliate of the 
DI. (See {312(c)(2).) For example, an 
AFN that Is an affiliate of a DI purchase* 
stock of the DI from the DI for $1 million 
and subsequently sells the stock to on 
unaffiliated foreign national for $1.2 mil¬ 
lion. The AFN’s purchase involves a $1 
million transfer of capital from the APS 
to the DI under { 312(b) (1). Subsequent 
sale of the stock involves a $1 million 
transfer of capital to the AFN under 
{ 312(a) (5). and a $200,000 capital gain 
to be reflected in calculation of Ihe 
AFN’s earnings. 


§ B312-10 DP* Mti*f*r1aon of am AFVf 
debt obligation. 


Under 8 312(a) (6), any payment by i 
DI to satisfy an obligation in respect of 
which an AFN 1s the primary obligor will 
involve a transfer of capital by the DI 
to the AFN. Thus, for example, payment 
by a DI of an AFN’s rent, salary expen«*, 
advertising expenses, legal fees, audit¬ 
ing fees, or other expenses will involve 
transfers of capital to the AFN. Simi¬ 
larly. if a DI guarantees an obilgstiofl 
owed by an AFN to another person, pay¬ 
ment by the DI of any part of the prind- 
pal amount of such obligation and 
payment of interest with respect tbejjj® 
that has accrued prior to the AFN bemf 
relieved of or defaulting upon the ob¬ 
ligation. will involve a transfer of capttu 


by the DI to the AFN. 

The making of a guarantee by a DI 
does not itself involve a transfer of capi¬ 
tal. (See 1312(c)(7).) However, a vn 
assumption of an AFN’s obligation W 
a transaction in which the AFN u 
relieved of liability will Involve a 
of capital by the DI to the AFN. wh» 
subsequent payments of the obiiiraw 
will not involve transfers of capital w 
ment by a DI of Interest on the obltt* 
of an AFN after the DI has become 
marily liable for the obligation doc* 
involve a transfer of capital by tne ^ 


§11312-11 Repayment of a DI’* *** 
term foreign borrowing. 

Repayment by a DI of * 
foreign borrowing involves a t raI J* I 7 < y 
capital by the DI under 8 312<a 
proceeds of the borrowing were: ^ 

Expended by DI in making • 
capital on or alter January 1. 
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Allocated to a trancfcr of capital made by 
Uu* DI during 1068: or 

Allocated to positive direct tnvmmwu 
miute during any year commencing with 

10M. 

A transfer of capital under 5 312(a) 
, 7 > is deemed to have been made to the 
scheduled area tn which proceeds of the 
DI s borrowing were expended or are al¬ 
located at the time of the repayment. 
Positive direct Investment attributable 
to a transfer of capital under 5 312(a) 
(7) Is generally authorized by f 1002<a), 
subject. In certain Instances, to the cer¬ 
tification requirements of I 1002*b>. 

§ B312-12 Leone of properly by a DI to 
an AFN. 

Under 5 312(a) (8). a lease of property 
by ft DI to an AFN is considered a trans¬ 
fer of capital to the AFN If the property 
has a useful life at the time of the lease 
of 1 year or more, and is not required or 
expected to be returned to the DI in less 
than 1 year. This rule recognizes that 
long-term leases are substantially simi¬ 
lar in economic effect to outright trans¬ 
fers. Accordingly, such long-term leases 
of property by a DI to an AFN will be 
considered transfers of capital, without 
regard to the nature or expected use of 
the property, while a transfer of capital 
from the AFN to the DI will be recog¬ 
nized under 5 312(b) at the time the 
property Is returned to the DL 
Payment of current rentals under such 
a long-term lease will not be considered 
a transfer of capital by the AFN to the 
DI (| 312(0 (9)), since rental payments 
are deducted In calculating the AFN’s 
earnings. A sublease will be treated, un¬ 
der tiicse provisions. In the same manner 
a& on original lease. 

Kzaynplc J. DI leaaea machinery and equip¬ 
ment to an incorporated AFN (X) for a 10- 
ytar term for a rental of $1,000 per year. The 
machinery and equipment have an aggregate 
value U $12,000 at the time the lease la 
made At the end of 10 years, the machinery 
and equipment will be returned to DI. at 
which time It will have a value of $2,000. 
DI haw made a $12,000 transfer of capital to 
X at the time of the lease and X will make 
a 13.000 tranafor of capital to DI when the 
property is returned. The $1,000 annual 
rental payments wlU not constitute transfers 
of capita: from X to DI. 

11*312—13 Inducement*' for loam lo a 
DI or to an AFN. 

Under 5 312(a) >9). a DPs pledge, hy¬ 
pothecation, or transfer of foreign bal¬ 
ances idefined In 8 203(a) (1)). or of eq¬ 
uity securities of a foreign corporation 
(other than equity securities of an AFN>. 
JtiU Involve a transfer of capital by the 
J>I if the pledge, hypothecation, or trans- 
Ict is made to or with a foreign national 
to Induce a loan to an AFN. or <b) 
to induce a loan to the DI that qualifies 
Jf a long-term foreign borrowing and 
“^proceeds of which are Invested in an 
if" The amount of the transfer of cap- 
tor purposes of 5 312(a) C9> is the 
lessor of (a> the value of the foreign bal¬ 
ances or equity securities or (b) the 
srcount borrowed by or invested in the 
The transfer of capital occurs as 
of the date the funds are borrowed by or 
Invested in the AFN. 


A pledge or hypothecation constituting 
a transfer of capital under 5 312(a) (9) 
will, upon release, be considered a trans¬ 
fer of capital to the DI under I 312(b) 
in the amount of the DTs Initial transfer 
of capital. If. on the other hand, the 
property pledged or hypothecated is not 
released but Is applied to payment of the 
secured Indebtedness, no additional 
transfer of capital by the DI will result 
therefrom. 

Example 4 . DI deposits $1,000,000 (cash or 
securities) with a foreign bonk as an Induce¬ 
ment (or collateral* for an $800,000 loan by 
the bank to an AKN (X). The deposit Is an 
$800,000 transfer of capital by DI to X. If 
cash was deposited, only the $200,000 excess 
over the amount of the loan would consti¬ 
tute a liquid foreign balance (see I B203 4). 
The result would be the same If the deposit 
were made as collateral for an $800,000 long¬ 
term borrowing by DI from the foreign bank 
and the proceeds of the borrowing were 
loaned by DI to X. (The loan by DI to X 
would involve a transfer of capital, with a 
corresponding deduction from net transfer 
of capital by operation of 1313(d)(1)) Simi¬ 
larly. If tho collateral Itself represented pro¬ 
ceeds of a long-term foreign borrowing, a 
deduction under 1319(d)(1) would also be 
taken in respect of the transfer of capital In¬ 
volved in the pledge. No transfer of capital 
under 1 312(a) (9) would be Involved If the 
pledge or deposit were made as collateral for 
a short-term borrowing by DI. DI‘s loon of 
the proceeds of the short-term borrowing to 
X would involve a transfer of capital, but no 
deduction under f 313(d) (1) could be taken. 

Example 5. DI deposits $1,000,000 with the 
home office of a domestic bank, as security 
for a $1,000,000 loan by a foreign branch of 
the bank to an AFN (X). The deposit Is not 
a transfer of oapital. since It was not placed 
with a foreign national, but does constitute 
a guarantee by DI of X s borrowing. (In this 
connection, positive direct investment attrib¬ 
utable to a subsequent transfer of capital 
pxtrtuant to DTs guarantee (under 1312(a) 
($)) will be authorized by I 1002(a)(5). 
provided DI has complied with the certifica¬ 
tion requirements of 11002(b).) 

Example 6. DI pledges equity securities of 
VS. corporations, together with equity se- 
curltiea of an AFN. with a foreign bank as 
collateral for a loon by the bank to another 
AFN (X) or. alternatively, as collateral for 
a long-term borrowing by DI from the for¬ 
eign bank. The pledge is not a transfer of 
capital in either instance, since the securi¬ 
ties pledged are not those of an unaffillated 
foreign national. (However, the pledge of se¬ 
curities as collateral for the loan to X would 
be considered a guarantee by DI of X*s obli¬ 
gation. ) 

Example 7. DI deposits $1,000,000 with a 
foreign bank pursuant to an arrangement 
whereby the bank lends $1,000,000 to an 
AFN (X). The deposit constitutes a $1,000,000 
transfer of capital by DI to X. whether or not 
the bank has a legal right to resort to the 
deposit should there be default by X, How¬ 
ever, If DI*s deposit was not specifically to in¬ 
duce the loafi to X. but rather was a deposit 
in the ordinary course of business, there 
would be no transfer of oapital even though 
DI and the bank agreed that the funds would 
stay on deposit while the loan was outstand¬ 
ing. In this case, the funds on deposit would 
constitute a liquid foreign balance. 

§ 11312—I t Indirect irnnnfcr* by a DI to 
an AFN. 

It is important to recognize that 
5 312(a) focuses on the substance rather 
than the form of transactions. Trans¬ 
actions that do not come precisely within 
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the language of any of the subpara gratis 
of 5 312<a>. but nevertheless are under¬ 
taken by a DI for the benefit of on AFN. 
may involve a transfer of capital by the 
DI to the AFN even though the trans¬ 
actions ore e flee ted through nominees, 
financial conduits or other intermedi¬ 
aries. While the outcome of each trans¬ 
action will depend on the specific facts 
and circumstances involved, DIs should 
recognize the general rule that transac¬ 
tions effected indirectly with an AFN will 
be treated under the Regulations as if 
effected directly by the DL 

g 11312-13 Transfer** of rapilal by an 
AFN to « DI. 

The provisions of 5 312(b). relating to 
transfers of capital by an AFN to a DI, 
are roughly parallel to the provisions of 
5 312(a) U)-(6>, relating to transfers 
from a DI to an AFN. Thus, with certain 
exceptions, any transaction that would 
involve a transfer of capital by a DI 
to an AFN under subparagraphs (1) 
through (6) of 1312(a) will involve a 
transfer of capital by the AFN to the DI 
under 5 312(b) if the position of the 
parties Is reversed <e.g., the AFN, rather 
than the DI. is the lender). The follow¬ 
ing points, however, deserve specific 
mention. 

Under 1312(a)(1), acquisition of an 
equity or debt interest in nn AFN will 
ordinarily involve a transfer of capital 
by the DI, regardless of the identity of 
the person from whom the interest Is 
acquired; the only exception is an 
acquisition from another DI. Under 
$ 312(b). on the other hand, acquisition 
by an AFN of an equity or debt interest 
in a DI involves a transfer of capital by 
the AFN only if the person from whom 
the interest Is acquired is the DI itself 
(5 312(c)(3)). Thus, for example, if an 
AFN lends $100,000 to a DI. a $100,000 
transfer of capital from the AFN to the 
DI is Involved under 5 312<b)(I). If the 
loan were made to the DI by a bank and 
the AFN subsequently acquired the debt 
obligation, no transfer of capital to the 
DI would be Involved; however, satisfac¬ 
tion of the obligation by the DI would 
Involve a $100,000 transfer of capital to 
the AFN under f 312(a) (3). 

Disposition by an AFN of an equity or 
debt interest In a DI involves a transfer 
of capital by the DI under 5 312(a) (5) if 
the selling AFN is an “affiliate" (defined 
in 5 903(a)), or if the transferee is the 
DI or another AFN that is an affiliate of 
the DI. Under 5 312(b) (5), however, dis¬ 
position by a DI of an equity or debt 
interest in an AFN involves a transfer of 
capital to the DI only if the transferee is 
cither (a) a foreign national or (b> a do¬ 
mestic bank or nonbank financial institu¬ 
tion subject to the Voluntary Foreign 
Credit Restraint Program (administered 
by the Board of Governor* of the Federal 
Reserve System) and the transfer Is 
charged against the ceiling of such bank 
or is treated as a covered asset of such 
Institution under that Program (5 312(0 
(4) ). Thus, if a DI lends $100,000 to an 
AFN (resulting in a $100,000 transfer of 
capital to the AFN) and discounts the 
AFN’s note for $98,000 with a domestic 
bank, a $98,000 transfer of capital by the 
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AFN to the DI will result if the bank is 
subject to the Voluntary Foreign Credit 
Restraint Program and the note is 
charged against the bank’s ceiling under 
that Program. The result would be the 
same if the note is discounted with a 
foreign bank (including a foreign branch 
of a domestic bank) or another foreign 
national. If the DI’s disposition of the 
note did not involve a transfer of capital 
under 8 312(b)(5), satisfaction of the 
note by the AFN would involve a trans¬ 
fer of capital to the DI. 

When a DI disposes of a debt or equity 
interest in an AFN (under circum¬ 
stances constituting a transfer of cap¬ 
ital to the DI under 8 312(b)(5)). the 
transfer of capital to the DI is the full 
value of consideration received there¬ 
for, whether the transaction results in 
a gain or a loss to the DI. However, liq¬ 
uidation of an unincorporated AFN 
should be reflected in accordance with 
8 313(b> as a decrease in net assets of 
such AFN. based on valuation of such 
net assets at the end of the preceding 
year. 

A transfer of capital under 8 312(b) 
(5> will generally be deemed to have 
been made to the DI by the AFN that 
issued the debt or equity interest dis¬ 
posed of. There are, however, tw*o ex¬ 
ceptions to this rule. First, if the debt 
or equity interest in an AFN is sold by 
a DI to another AFN. the transfer of 
capital is deemed to have been made to 
the DI by the latter AFN. Second, if an 
equity interest in an AFN is both ac¬ 
quired from and sold to unaffiliated for¬ 
eign nationals after December 31. 1067. 
and at the time of the disposition the 
AFN involved has subsidiaries or 
branches in other scheduled areas that 
are separate AFNs under 8 304. the trans¬ 
fer of capital to the DI should be allo¬ 
cated among all such AFNs in a manner 
fairly reflecting the respective values of 
all direct and indirect interests in the 
AFNs disposed of. As a general rule, an 
allocation based on the book value of 
each AFN will be acceptable. 

Sale of an AFN to an unaffiliated for¬ 
eign national during a year does not 
afTect any transfers of capital between 
the DI and the AFN preceding the date 
of disposition. Thus, if a DI makes a 
SI million transfer of capital to an AFN 
in the beginning of 1969 and in Decem¬ 
ber sells all equity interest in the AFN 
to an unafflliated foreign national for 
$900,000 in cash, the DI has made a 
positive net transfer of capital of 
$100,000 during 1969 to the scheduled 
area of the AFN (assuming no other 
relevant transactions during 1969). 

§ 11312-16 S*lc of an AFN to an nn- 
uflilialrd foreign national with dr. 
frrrrd payment. 

If a DI receives a long-term debt obli¬ 
gation of an unafflliated foreign national 
as consideration for an Interest in the 
AFN disposed of. no transfer of capital 
to the DI will result from the disposition 
until the obligation is paid or is sold by 
the DI to another unafflliated foreign 
national for cash or other property 
(other than a long-term debt obligation). 


Example 8. DI Mila 60 percent of the stock 
of a wholly owned French corporation (C) 
to a n unAflUlAUKi foreign national (F) for 
•1.000.000 In cash. C has no subsidiaries or 
branches outside Schedule C. DI bad orig¬ 
inally acquired all of the stock of C for 
• 100 . 000 . 

(a) Under the facts as presented, the sale 
involves a •1.000.000 transfer of capital from 
C to DI. pursuant to I 312(b) (5). 

(bi If P had given DI a 5-year note for 
•1.000.000. Instead of cash, the transfer of 
capital from C to DI would occur when the 
note Is paid or Is sold by DI to another un- 
a(Dilated foreign national for cash or other 
property (other than a long-term debt 
obligation). 

(c) If F had been an AFN of DI located In 
Schedule B. the sale of C for cash woutd in¬ 
volve a •1.000.000 transfer of capital from 
F to DI. 

<d) If P had been an AFN of DI located 
„ In Schedule B and paid DI with a 5-year 
note for •1.000.000. Drs exchange of stock 
in C for a debt obligation of F would not 
involve a transfer of capital. However, pay¬ 
ment of the note by P would Involve a 
transfer of capital from F to DI. pursuant to 
I 312(b)(3). 

(e) If C had a subsidiary In Schedule A 
(Xi. a branch in Schedule B (Y) that was 
a separate AFN of DI. and a subsidiary in 
Schedule C <Z). the transfer of capital to DI 
Involved in a cash sale of C to an unafllHated 
foreign national would be allocated among 
C. X. Y. and Z in a manner reasonably re¬ 
flecting the respective values of each direct 
and Indirect interest disposed of by DI. If O 
were sold to another AFN for cash, no alloca¬ 
tion of the transfer of capital to DI would 
be made among the second-tier AFNs; the 
transfer of capital under 1312(b)(5) would 
be from the acquiring AFN to DI. 

<f) Hie fact that DI had originally ac¬ 
quired C with proceeds of a long-term for¬ 
eign borrowing would not alter any of the 
above results. 

§ 11312—17 Triangular anil parallel for¬ 
eign financing. 

Triangular loan arrangements are 
generally those In which a loan by a 
DI to an unafflliated foreign national is 
the basis for. or is otherwise associated 
with, a loan by such foreign national to 
an AFN Parallel loan arrangements are 
generally those In which a loan by a DI 
to a U.S. subsidiary of an unafflliated 
foreign national is the basis for. or is 
otherw ise associated with, a loan by such 
foreign national to an AFN. 

As stated in the Memorandum for Di¬ 
rect Investors issued September 24. 1969 
(Appendix B hereto), each such type of 
arrangement will generally give rise to a 
transfer of capital by the DI to the AFN 
at the time and in the principal amount 
of the foreign loan to the AFN, However, 
such Memorandum indicates that relief 
will be available <in the form of a specific 
authorization to exclude the current 
charge against allowable resulting from 
such transfer of capital) In cases w r here 
assurance can be given that there will be 
no oontravention of the objectives of the 
Program, i.e.. that the proceeds of the 
DI’s loan (a> will be Invested or retained 
in the United 8tates. <b> will not be used 
as a substitute for funds that the un¬ 
afflliated foreign national or its U.8. 
subsidiary otherwise intended to provide 
from sources outside the United 8tates. 
and ic> will not enable the unafflliated 
foreign national or its UB. subsidiary to 


make transfers of funds from the United 
States that would not have occurred in 
the absence of such loans by the DI. 

g B312-18 Oriain transaction* noi ir>. 

volving n transfer of capital; 

§ 312(c). 

Section 312(c) sets forth particular 
transactions not deemed to involve 
transfers of capital although technically 
encompassed by the language of 8 312 
(a> or (b>. 

Under 8 312(c) (1). acquisition by a DI 
of a debt or equity interest in an AFN 
(as described in 8 312(a) (1)) will not be 
deemed to involve a transfer of capital 
if the acquisition is made from another 
DI. The selling party must be a DI at 
the time of the sale, but may cease to be 
a DI as a result of the transaction. Under 
certain conditions. OFDI may specifically 
authorize positive direct investment In 
excess of applicable allowables attributa¬ 
ble to acquisition by a DI of an interest 
in an AFN from a person within the 
United States that is not a DI (i.e., a 
person holding less than 10-percent in¬ 
terest in the foreign national >. OFDI 
may also specifically authorize positive 
direct investment in excess of applicable 
allowables attributable to acquisition of 
assets of a U.8.-owned incorporated for¬ 
eign national that will be liquidated by 
sale of the assets in a related transaction 
to UjB. persons. 

If a DI acquired an Interest In an AFN 
from another DI prior to June 10. 1969. 
and the divesting DI ceased to be a DI 
as to that AFN as a result of the acquisi¬ 
tion, both net transfer of capital by the 
divesting DI in the year of acquisition 
and direct investment by the divesting DI 
during the base period are deemed to 
have been made by the acquiring DI. If 
the divesting DI does not cease to be a 
DI as to the AFN as a result of the acqui¬ 
sition. only the net transfer of capital in 
the year of acquisition and the base- 
period direct investment that are alloca¬ 
ble to the interest transferred will be 
deemed to have been made by the ac¬ 
quiring DI. 

Under 5 312(0(1), as effective June 
10. 1969. If a DI acquires an equity In¬ 
terest in an AFN from another DI, the 
divesting DI’s direct investment in the 
year of the acquisition and during 1965- 
66 is deemed to have been made by the 
acquiring DI. to the extent allocable to 
the Interest transferred. Similarly, the 
divesting DI’s share in the AFN * earn¬ 
ings or losses prior to acqulsitic n is at¬ 
tributed to the acquiring DI, to the 
extent allocable to the interest trans¬ 
ferred. In calculating the divesting DTs 
direct Investment in the AFN, deductions 
from net transfer of capital may not be 
made pursuant to 8 313(d)(1). The ac¬ 
quiring and divesting DIs must file re¬ 
vised Forms FDI-101 and FDI-102F for 
the year preceding the year of acquisi¬ 
tion, reflecting the above treatment, nj 
order for the acquisition to be covered 
by 8 312(c)(1). 

If a DI acquires a debt obligation o» 
an AFN from another DI in the saroc 
AFN. no transfer of capital is involves 
and no allocation of direct investment 
between the DIs is made. 
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Pursuant to I 312*c> (2). disposition of 
an equity or debt interest in a DI by an 
AFN involves a transfer of capital by the 
DI to the AFN under 3 312(a)(5) only 
if ' a) the Interest is sold back to the DI. 
or ib) the selling AFN is an affiliate of 
the DI. or (c) the interest is sold to 
another AFN that is an affiliate of the 


DI 

Pursuant to 3 312<o) 1 3>. acquisition by 
an AFN of an equity or debt interest in 
» DI is not a transfer of capital to the 
DI under 3 312<b) (1) unless the acquisi¬ 
tion Ls from the DI, 

Pursuant to 3 312(c)<4). transfer by 
a DI of an equity or debt interest in an 
AFN is not a transfer of capital by the 
AFN to the DI under 3 312<b>(5) unless 
the transfer is made to a foreign national 
or is subject to the Federal Reserve 
Board’s Voluntary Foreign Credit Re¬ 
straint Program. 

Under 1312(c)(5). increase of equity 
interest in an incorporated AFN result¬ 
ing from reinvestment of the AFN’s 
earnings docs not involve a transfer of 
capital. Reinvestment of the Drs share 
of an incorporated AFN’s earnings does, 
however, constitute an element of direct 
investment, as defined in 3 306(a). 

Under f 312(c)(6). increase or de¬ 
crease in the value of an AFN’s assets 
resulting from reappraisal of such assets 
does not involve a transfer of capital. 

Under 3 312(0(7), a Drs guarantee 
of borrowing by an AFN does not Itself 
involve a transfer of capital. (For a defi¬ 
nition of the term “guarantee”, aee 
11001(c).) However, payments pursuant 
to a guarantee may involve transfers of 
capital under 1312 (a)(6) or (b)(6). 
Positive direct investment attributable 
to a DI * performance under a guarantee 
of an AFN’s obligation will be authorized 
in excess of applicable allowables, pro¬ 
vided that in the case of a guarantee 
made on or after January 1, 1968 the DI 
has complied with applicable certifica¬ 
tion miuircments of 3 1002(b). 

Under 3 312(c)(8), payment by the 
primary obligor of Interest currently due. 
or fees or commissions in connection with 
borrowings, does not involve a transfer 
of capital. Prepayments of interest pur¬ 
suant U) customary lending practices or 
commercial transactions likewise do not 
involve transfers of capital. (The fees or 
commissions referred to above include 
commitment and termination fees, pre- 
»ium5, underwriters' commissions, orig¬ 
inal Issue discounts, broker-dealer fees. 
*gal and accounting fees, and other like 
items,) Thus, for example, an AFN's 
Payment of Interest on a loan from a DI, 
or vice versa, docs not involve a trans¬ 
fer of capital If the Interest is paid when 
cue. If not paid when due, however, an 
additional debt obligation will be cre- 
ated. involving a transfer of capital from 
tne obligee to the obligor under 3 312 
u i °r (b)(1) and a transfer of cap- 
. w* l ** e °PPO«ite direction under 3 312 
a- or <3 > the additional ob¬ 
lation is paid, it should be noted that 
r? exemption under 3 312(0 (8) applies 
lhe primary obligor. Thus, pay- 
ofT * DI * Pursuant to a guarantee 
* an AFN’s borrowing, of interest, com- 
wfc&ions and fees owed by the AFN. are 


transfers of capital to the AFN under 
8 312(a)(6). 

Under 8 312(c)(9). payment of rental 
currently due under a lease, or prepay¬ 
ment of rental If customary under leases 
of the type involved, does not involve a 
transfer of capital. However, a lease of 
property by a DI to an AFN may involve 
a transfer of capital under 3 312(a)(8). 

Under 8 312(c) (10), payment of royal¬ 
ties currently due by a licensee does not 
involve a transfer of capital, absent cir¬ 
cumstances indicating that such pay¬ 
ments are essentially equivalent to trans¬ 
fers of capital and arc merely disguised 
as royalty payments. Likewise, prepay¬ 
ment of royalties will not be treated as 
transfers of capital if such prepayments 
are customarily made by licensees under 
similar license agreements. As in the case 
of interest payments, the exemption 
under 8 312(c) (10) applies only to pay¬ 
ments by a primary obligor. 

Section 312(c) (11) provides, as a gen¬ 
eral rule, that a transfer of any of the 
following items does not involve a trans¬ 
fer of capital by a DI to an AFN, or vice 
versa: Patents, copyrights, trademarks, 
trade names, trade secrets, technology, 
proprietary processes, proprietary infor¬ 
mation. and similar intangibles, and any 
rights, interests, contracts or applica¬ 
tions relating to the foregoing items. 
These exemptions ore applicable regard¬ 
less of the form of the transfer, or the 
consideration received in exchange there¬ 
for. However. DI’s transfer of any of the 
foregoing intangibles to an AFN on or 
after January 1, 1968. in exchange for a 
debt or equity interest in the AFN. is con¬ 
sidered a transfer of capital by the DI 
if (a> the transfer represents a sub¬ 
stantial departure from a previously 
established practice of the DI with re¬ 
spect to exploitation of intangibles of 
the type transferred, and (b) the in¬ 
tangible transferred was. prior to the 
transfer, a substantial source of royalty 
or other like fixed or determinable, 
annual or periodic, income. 

If a post-January 1, 1968. transfer of 
an intangible does not involve a transfer 
of capital because of the foregoing rule, 
no deduction for amortization or any like 
charge with respect to the intangible 
transferred may be made against earn¬ 
ings in calculating the transferee AFN’s 
earnings. Also, even if a transfer of in¬ 
tangibles does not involve a transfer of 
capital, a person within the United States 
making such transfer may become a DI 
if a 10-percent interest (as defined in 
8 304) In the foreign enterprise la re¬ 
ceived in exchange for the transfer. 

The determination whether transfer of 
an intangible represents a substantial 
departure from previously established 
practice and whether the intangible 
transferred was a substantial source of 
royalty or like Income will depend on 
the facts and circumstances in each 
case. 

( 11312—19 Uncnumcmlrtl (mnsiriion* 
not imohing a transfer of capital. 

Certain other transactions not enu¬ 
merated in 8 312(0 will be deemed not to 
involve transfers of capital between a 
DI and an AFN, even though a foreign 


enterprise may become or cease to be 
an AFN as a result of the transactions. 
However, if a foreign enterprise ceases 
to be an AFN as a result of any such 
transaction, this will not change the 
amount of direct Investment chargeable 
to the DI during the base period In the 
appropriate scheduled area. The trans¬ 
actions referred to arc as follows: 

Acquisition by a DI. from an AFN or un- 
ofKIUted foreign national, of stock or o&acta 
of a foreign corporation, partnership or busi¬ 
ness venture in exchange for slock of an 
AFN. 

Contribution by a Df of stock or assets of 
an AFN to capital of another AFN: 

Merger of one incorporated AFN Into an¬ 
other incorporated AFN of the same DI, or 
consolidation of APNs of the same DI. or 
merger or consolidation of an AFN Into or 
with the DI: 

Division of an AFN into two or more enti¬ 
tles; and 

Recapitalisation of an AFN Involving an 
exchange of stock for stock, debt for debt, 
stock for debt, or debt for stock. 

§ 11312 — 20 Kulr motional rotid ruction 
project*. 

Commencing with 1969, bid prepara¬ 
tion expenditures In connection with in¬ 
ternational construction projects are to 
be excluded from computation of a DI’s 
net transfer of capital, whether such 
expenditures have been Incurred by the 
DI or it has advanced funds for such 
purpose to an AFN. However, such ex¬ 
penditures may not subsequently be de¬ 
ducted In computing camingr. of incor¬ 
porated AFNs or aggregate net assets of 
unincorporated AFNs. Specific authori¬ 
zations with respect to transfers of cap¬ 
ital to foreign construction projects may 
also be granted in appropriate circum¬ 
stances under f 801 (see Appendices C 
and D hereto;. 

B313—Net Transfer of Capital 
§ B313— 1 Introduction. 

Net transfer of capital as defined in 
f 313(c) is one of the components of di¬ 
rect investment <f 306). Net transfer of 
capital under I 313(c) consists of: 

The net transfer of capital to incorporated 
AFNs In a scheduled area (| 313(a)): pluo 

The net transfer of capital to unincorpo¬ 
rated AFNs In the scheduled area (I 313(b)); 

leu 

Expended proceeds of long-term foreign 
borrowing In the scheduled area (f 313 

WO)). 

Section 313(d) (2) provides that trans¬ 
fers in connection with the acquisition of 
AFNs, including transfers during the 12- 
month period preceding any such ac¬ 
quisition. must be included In computing 
net transferof capital. 

Net transfer of capital to incorporated 
AFNs under f 313(a) consists of all 3 312 
transfers of capital from the DI to 
AFNs. less all 8 312(b) transfers from 
AFNs to the DL The net transfer of cap¬ 
ital to unincorporated AFNs under 8 313 
<b) equals the DI's share In any net In¬ 
crease or decrease in the aggregate net 
assets of its unincorporated AFNs. 

While 8 313 provides the basic defini¬ 
tion of net transfer of capital. I 505 con¬ 
tains additional rules essential to the 
application of 8 313. viz: 
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Transfers involving certain unincorporated 
AFN* are treated as transfers of capital by the 
Immediate parents or to the Immediate par¬ 
ents of such AFNs (| 506(a) (1). (2). and 
<3>): 

A Ol Is charged with the net change 
In cutsets of an unincorporated AFN under 
1313(b) only if tho Immediate parent of 
auch AFN la the DI or another AFN that Is a 
1 903(a) amilate of the DI (1506(a)(4)); 

A change In net assets of an unincorpo¬ 
rated AFN that Is not attributable to earn¬ 
ings or losses results In a corresponding 
I 312 (a) or (b) transfer of capital between 
the DI and the Immediate parent of such 
AFN. provided the Immediate parent Is an 
incorporated AFN and a f 903(a) amilate 
(1506(a) (5) and («)); 

Certain short-term trade credits between 
non-Canadian AFNs are. In effect, excluded 
from the calculation of net transfer of cap¬ 
ital (|| 505(b). 1103(e)); and 

Transfers between two Incorporated AFNs. 
if either Is a | 903(a) affiliate, result in a 
I 312(b) transfer by the transferor AFN to 
the DI and a I 312(a) transfer by the DI to 
the transferee AFN (I 506(a) (3)). 

The rules set forth In 8 313 apply to 
the base period as well as to subsequent 
years. 

§ H313—2 Net transfer of capital to in¬ 
corporated AFN*. 

Under 8 313(a). a DI’s net transfer of 
capital to all incorporated AFNs in any 
scheduled area during any period con¬ 
sists of: 

Aggregate transfers of capital during such 
period by the DI to such AFNs (as described 
In 11312(a) and 506); less 

Aggregate transfers of capital during such 
period by such AFNs to the DI (as described 
in 11312(b) and 506). 

The following examples illustrate this 
concept. 

Example 1. During 1069. DI transfers 
41.000.000 to an Incorporated subsidiary In 
Schedule A (AFN) as an advance on open 
account. 4500.000 ss s contribution to capi¬ 
tal. and 4400.000 resulting from an increase 
in account* receivable due from AFN to DI. 
In the same year. AFN repays 41.100.000 of a 
42.000.000 loan received from DI In 1907. DI 
has no other incorporated AFNs In Schedule 
A. Dl's net transfer of capital during 1909 to 
AFN is 4800,000. calculated as follows (000 
omitted): 

Transfers by DI under I 312(a): 

Advance on account to AFN..... 41.000 

Contribution to capital of APN.. 500 

Increase in accounts receivable 

from AFN.. 400 


Total.. 1.900 

Transfers to DI under I 312(b): 

Repayment of loan by AFN-(1,100) 


Net transfer (positive)_ 800 

Eiample 2. At the beginning of 1989. DI 
has two wholly owned incorporated AFNs 
in Schedule A (X and T). In March 1909. DI 
purchases all the stock or a Brasilian cor¬ 
poration (Z) from an unafflllated foreign 
national for 42.000.000 In cash. The following 
transactions also occur during 1969: DI lends 
41,000,000 to X on open account and leases 
equipment valued at 4500.000 to X for a 
term of 3 years; X redeems (at cost) an issue 
of preferred stock held by DI for 4500.000: 
T repays a I960 loan from DI of 43.000.000; 

Y declares a 4200.000 dividend to DI, payable 
on December 15 but not remitted during 
1969. and DI repays a 41.000.000 loan owed by 

Y to a U5. bank, together with accrued 
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Interest and other charges aggregating 
4100.000. DI‘s net transfer of capital during 
1969 to Its Incorporated Schedule A AFNs 
(X. Y. and Z) is 41.300.000. computed as 


follows (000 omitted) i 
Transfers by DI under I 312(a): 

Purchase of Z. 42.000 

Open account loan to X....._1.000 

Lease of equipment to X_ 500 

Dividend not paid by Y when due. 200 
Payment on Y's loan___ 1.100 


from changes in the valuation of such 
assets during the period Involved (such 
as unrealized gains or losses', should be 
eliminated from the calculation under 
8 313(b>. However, depreciation of tan¬ 
gible assets should be taken into account 
to the extent such depreciation is re¬ 
flected In the calculation of the unincor¬ 
porated AFN's earnings. 


Total . 4.800 

Transfers to DI under I 312(b): 

Redemption by X_ (600) 

Repayment of loan by Y._(3.000) 

Total. (3.500) 

Net transfer (positive)_ 1.300 


§ 11313—3 Net transfer of capital to un¬ 
incorporated AFN*. 

(I) General Under 8 313(b), a net 
transfer of capital by a DI to all un¬ 
incorporated AFNs in any scheduled area 
during any period is defined as the DI’s 
share of the aggregate net Increase or 
decrease during such period in the ag¬ 
gregate net assets of such AFNs. Compu¬ 
tation of net assets should take into ac¬ 
count all assets (wherever located' and 
liabilities allocable to the AFN under 
generally accepted U B. accounting 
principles consistently applied, whether 
such assets and liabilities are recorded 
in the AFN’s legal books of account or 
in other books of account (including 
those of the parent AFN). 

(II) Rules applicable to 8 313(b). In 
calculating the net change In net assets 
of an unincorporated AFN the following 
rules apply: 

There should be excluded from lia¬ 
bilities all equity interests In and debt 
obligations of the unincorporated AFN 
that are held by the DI and other AFNs 
of the DI; likewise, there should be ex¬ 
cluded from assets all equity interests in 
and debt obligations of the DI and other 
AFNs that are held by the unincorpo¬ 
rated AFN (8 313(b) U> and (2)). 

The foregoing rule does not apply with 
respect to short-term trade credits. That 
Is. it another AFN extends a short-term 
trade credit to an unincorporated AFN 
of the same DI, the trade credit should 
be included as a liability of the unincor¬ 
porated AFN for the purposes of 8 313 
(b). The asset received and the liability 
incurred will net out, and there will be 
no change resulting therefrom in the 
AFN’s net assets. Note that this is the 
result prescribed by 8 505(b), i.e., short¬ 
term trade credits extended or received 
by an unincorporated AFN (to or from 
another AFN> should not be taken into 
account under 8 313(b). 

On the other hand, Lf either the AFN 
extending the credit or the AFN receiv¬ 
ing the credit is Canadian. 8 505(b) is 
inapplicable (8 1103(c)). Thus, lf an un¬ 
incorporated AFN in Schedule C receives 
a short-term trade credit from a Cana¬ 
dian aflUiate of the DI, the liability so 
incurred will be excluded and the AFN’s 
net assets will include the amount of the 
credit for purposes of 8 313(b), 

Any increase or decrease In net assets 
of an unincorporated AFN resulting 


§ 11313—I DP* «iiarr of nrt rhanjer in 
a%«ct» under § 313(l>), 

(1) Direct ownership. Where a DI 
directly owns an unincorporated AFN 
(e.g.. a branch of the DI). the Dl's share 
in the net change in net assets will cquAl 
the profits <or losses' of the AFN plus 
all transfers of capital made by the DI 
(or other AFNs of the DI) to the AFN 
less all remittances made by the AFN to 
the DI. When the DI docs not own all of 
the unincorporated AFN. transfers be¬ 
tween the AFN and Its other owners and 
such other owners’ share of the AFN s 
profits or losses are not included in cal¬ 
culating the DI’s share in the net change 
in the AFN’s net assets. 

Example 3 . DI has two branches In Sched¬ 
ule A (X and Y), Net a&sct* of X and Y at 
the beginning of 1969 are 4200,000 and 6300.- 
000, respectively. During 1969. X Incurs a 
loss of 4100,000 and DI transfer* 450.000 to 
X on open account; Y earns 490,000 re¬ 
mitting 430.000 to DI; and DI spend* 1500.- 
000 for construction of a factory in Schedule 
A, which becomes an unincorporated APN 
(branch) (Z) of DL At the end of 1969, X 
and Y have net asset* of 4150,000 and 
4360.000, respectively. DIs net transfer of 
capital during 1909 to its unincorporated 
Schedule A AFNs Is 4510.000 (650.000 net 
decrease in X*s asset* plus 660.000 net in¬ 
crease In Y’a asset* plus 6500.000 net in¬ 
crease In Z*s assets). 

Example 4 . In March 1969. Dl’s unincor¬ 
porated AFN in Schedule A (Y> inveau 
450.000 of it* own fund* In a parcel of local 
real estate having a fair market value of 
6100.000 at the end of 1969. Assuming no 
other relevant transactions. Y’a net asset* 
would remain unchanged for purpose* ol the 
regulations, since unrealized gains are not 
taken Into aooount under 1313(b). 

Example 5. During 1960. a VS. corporatloo 
(X) enters Into a Joint venture agreement 
with an unaflUlated foreign corporation m 
to operate a factory In Schedule C. Y con¬ 
tributes an existing plant to Schedule C 
and equipment, valued In the aggregate at 
610.000.000. X contributes patent* and tech¬ 
nology valued at 65.000.000 (under cir¬ 
cumstances exempting the contribution from 
treatment as a transfer of capital under 
section 312(c) (11)) and 45.000,000 In cash 
for working capital. X and Y each has * 
percent-profit Interest In the Joint vonturr 
During i960, a wholly owned subsidiary « 
X in Australia (B) lends 63.000.000 to the 
Joint venture, repayable at the end of * 
years. Also during 1969. the Joint venture 
realize* 4500.000 In gross revenues. spendJ 
4300.000 for operating expenses and deprec¬ 
ates its plant and equipment by 6200009- 
At the end of 1969. the Joint venture ho* 
48.200,000 In cash, patents valued at 45 . 000 - 
000. plant and equipment valued on 
books at 69.800.000. and no liabilities other 
than the 43.000.000 liability to B. X’s n« 
transfer of capital during 1969 to 
corpora ted AFNs In Schedule C Is 68.000.CX*- 
calculatcd a* follows (000 omitted): 
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H*c aateU of Joint venture as of Jen. 1, 

‘ I8«l» ..•. 0 

Set of joint Temur© as of Dec. 

31. I960 (the $3,000 loan by B Is 
not included a* a liability of the 
joint Tcnturo under I 313(b) (1)): 

Plant and equipment-$9,800 

patent© and technology-3.000 

Cash----— 8,900 


Total ...93.000 

Increase In net assets during I960.. 23,000 


X’l share in net Increase: 

Net increase._ 23.000 

Less: 

Plant and equipment contributed 

by T_10.000 

Patents and technology-5. 000 


Liabilities and net assets 


Trade payables (liabilities)- $210 

Home office (net assets)_— 706 

Total__*- 975 


During 1909. A earns $25,000 and DI and C 
each make cash advances to A of $75,000, On 
August 1. 1969, a wholly owned subsidiary of 
DI In Australia (B) sells $50,000 of Inven¬ 
tory to A on 0-month credit terms. At the 
end of 1969. A's balance sheet is as follows 


(000 omitted): 

Assets 

Cash_ $340 

Customer receivables-...... 175 

Inventory __ 410 

Fixed asset* (net). 325 

/Total_1,250 


coeds were expended or allocated at the 
time of repayment and with respect to 
which a deduction (against net transfer 
of capital or positive direct Investment, 
as the case may be) was taken pursuant 
to §203(d). f 306(e). or ft 313(d)(1). 

Example 8. In January 1968. DI makes a 
long-term foreign borrowing of $5,000,000 
from a London bank, the proceeds of which 
are used to oonstruct a factory in Chile 
(Schedule A) resulting in a net increase in 
net assets of DI*s Schedule A AFN In 1908 of 
$5 000,000 (from $0 to $5,000.000). DI deducts 
this expenditure from 1968 net transfer of 
capital to Schedule A, pursuant to I 313(d) 
(1). In 1969. the AFN hns earnings of $450.- 
000, and transfers $200,000 to DI. The net 
Increase in net assets is. therefore. $250,000. 
On December 1. 1909, DI repays $1,000,000 to 
the London bank Accordingly. DI’* net trans¬ 
fer of capital to Schedule A in 1969 is $1,- 
250.000 ($250,000 net increase In the Chilean 
factory's net assets, plus repayment of $1.- 
000,000 that hod previously been expended In. 
and deducted from, net transfer of capital to 
Schedule A). 

(ii) Offshore drilling rigs . When a ves¬ 
sel directly owned by a person within 
the United States is used as part of an 
offshore drilling operation (i.e.. a branch 
of a DI). it is assigned a value of zero 
for purposes of computing any net 
change In net branch assets. 

Example 9. In January 1909. DI began drill¬ 
ing operations off the coast of Australia. This 
venture constitutes an unlnoorporaed Sched¬ 
ule B AFN. In February 1909. DI sends Its 
U.8 -flog barge to the worksite, and the 
barge U used during 1969 In drilling opera¬ 
tions. Although transfer of the barge con¬ 
stitute* a transfer of capital to the AFN under 
I 312(a). the barge Is assigned a value of zero 
for purposes of computing the net assets of 
the AFN. The same rule would also apply to 
other U.8.-flag vessels used In support of the 
offshore drilling operations (such as supply 
or crew vessels). Note that since such vessels 
are deemed to have a value of zero, no deduc¬ 
tions for depreciation of such vessel# may be 
taken. 

§ 11313-6 Deduction for expended pro¬ 
ceeds of long-term foreign borrow¬ 
ing- 

ill calculating a DI’s net transfer of 
capital to a scheduled area during any 
period (Including the base period years 
of 1965 and 1966), the DI should deduct 
an amount equal to the proceeds of long¬ 
term foreign borrowings (defined In « 324 
(c)) expended during such period in 
making transfers of capital to AFNs in 
the scheduled area <! 313(d) (1)). 

To be deductible under 5 313(d)(1), 
the borrowing must qualify as a long¬ 
term foreign borrowing of the DI under 
5 324 (borrowings by AFNs will not 
qualify for the deduction). 

Under 5 324(c). the gross amount of 
proceeds borrowed Is deductible In calcu¬ 
lating net transfers of capital. In effect, 
therefore. DI is treated as having paid 
the interest and other charges on the 
borrowing out of its own funds (such 
payment not involving a transfer of 
capital). 

Example JO. In March 1969. a C5. corpora¬ 
tion (X). previously having no AFN*. ac¬ 
quires oil the stock of a corporation in 
Argentina from an unaffiliated foreign na¬ 
tional (Y). The purchase price i» $1,000,000. 
$500,000 payable In cash at closing and the 


Net transfer of capital by X_8.000 

Note that the loan by B to the Joint venture 
involve* a transfer of capital by B to X under 
1505(a) (1) and (2). 

Example 6. DI Is m partner In a partnership 
organised under German law and doing busi¬ 
ness only in Germany. DI has a 50-percent 
thore in the partnership profits. The other 
partner* (X and Y), each of whom has a 
25-per cent interest, are residents and citizens 
of Germany. At the beginning of i960, the 
partnership bos net assets of $1,000,000. Dur¬ 
ing 1969 the partnership earns $100,000 and 
distribute* *20.000 to DI and $10,000 to each 
of X and Y Also during 1969. DI lend* $200.- 
000 to the partnership on open account. At 
lb* end of 1969. the partnership has net 
asset* of 11,260.000 (excluding liabilities to 
DI). Dr* net transfer of capital during 1960 
to it* unincorporated Schedule C AFN la 
1230.000 (le.. Dr* $50,000 share of profit* 
plus the *200.000 loan, less the $20,000 remit¬ 
ted to DI). 

Had the partnership incurred a lose of 
•50.000 and mode no distributions to the 
psrtners, the net assets at the end of 1909 
would be $1,150,000 (excluding liabilities to 
DI), and DI’* net transfer of capital during 
I960 to Its unincorporated Schedule C AFN 
would be $175,000 (i.e.. the $200,000 loan less 
DI * $25,000 ahsro of the loss). 

<Ui Indirect ownership. Section 505(a > 
•4) provides that in calculating a DI’s net 
transfer of capital to unincorporated 
AFNs under 5 313(b). there shall be In¬ 
cluded the net change in assets of an 
imincorporabed AFN only if the imme¬ 
diate parent of the AFN is the DI or 
another AFN that is an “affiliate” of the 
DI under 5 903<a>. (An “affiliate" is 
defined in 5 903<a> as any person, other 
than an Individual, In which the ag- 
iregate of direct interests held by the DI 
and by any other of its affiliates exceeds 
50 percent,) 

In cases where an unincorporated 
AFN s Immediate parent is an "affiliate" 
AFN of the DI, the DIs share in the 
n«t change in the assets of the unin¬ 
corporated AFN is equal to the imme¬ 
diate parent’s share, multiplied by the 
or* percentage interest in such imme¬ 
diate parent. 

7 has a wholly owned sub- 
In Germany (C) that has a branch 
«* Bra^i i A). At the beginning of 1969. A’s 
««ance *heet Is as follows (000 omitted): 

C*»h Asset# 

.-.-.. $75 

receivables. 140 

jnrwatory- 360 

r **ed asset* (net). 400 


Total....975 


Liabilities and net assets 

Trade payable* _—-- $310 

Home office account (net asset*) *- 940 


Total_L250 

DI * net transfer of capital during 1909 to 
Schedule A unincorporated AFN* Is $175,000 
(I*., the increase in homo office account (net 
assets) from $765,000 to $940,000 during 
I960). However. DI wUl have a $75,000 nega¬ 
tive net transfer of capital to Schedule C (l.e., 
the $75,000 deemed transferred by DI to C by 
operation of | 505 (a) (1) and (a) (2), leas the 
$150,000 deemed transferred by O to DI by 
operation of I 505(a) (0)). 

If DI owned only 80 percent of C» voting 
stock. DI’s net transfer of capital during 1969 
to Schedule A unincorporated AFNs would be 
$140,000 ti e.. $175.000 X 80 percent) However. 
DI would have a $45,000 negative net trans¬ 
fer of capital to Schedule C (the $75,000 
deemed transferred by DI to C by operation of 
1 505 (a)(1) and (a)(2). leas the $120,000 
deemed transferred by C to DI by operation 
of 1505(a)(0)). 

If DI were to own only 50 percent of C*s 
voting stock. DI s net transfer of capital dur¬ 
ing 1969 to Schedule A unincorporated AFNs 
would be zero (see 1505(a)(4)). In this 
event, however, DI will have a $75,000 positive 
net transfer of capital to Schedule C. deemed 
transferred by DI to C by operations of 
1505 (a)(1) and (a)(2). 

g 11313-3 Special Irealmcnl of certain 
g 312(a) transfer* in computing net 
transfer of capita) to unincorporated 

AFN*. 

In computing net transfer of capital to 
unincorporated AFNs under (313(b), 
certain I 312(a) transfers of capital re¬ 
quire separate consideration. 

(i) Repayment o/ long-term foreign 
borrowing . Section 312(a)(7) provides 
that when a DI satisfies, in whole or In 
part, a long-term foreign borrowing 
(whenever made), and the proceeds of 
such borrowing were either expended in 
making transfers of capital on or after 
January 1,1965. or were allocated to posi¬ 
tive direct investment, such repayment 
constitutes a transfer of capital to the 
scheduled area or areas in which the pro- 


1 Including the payable of $50 (thousand | 
owed to B. If the credit terms extended by 
B had been for more than 12 months, the 
amount due would be included under the 
home office account rather than in "trade 
payables.” DI’s net transfer to A would, 
therefore, be increased by $50 |thousand) 
and result In a $50 | thousand) negative net 
transfer of capital to Schedule B (see I 505 
(b) and 506(a)(2)). 

> Including payable of $75 | thousand) owed 
to DI. 
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balance payable In equal annual lnstall- 
'went* oT 9100.000 thereafter. Each Install¬ 
ment la represented by a promissory not* of 
X. with respect to which T makes the neces¬ 
sary written representations referred to in 
f 394(e) (4). XI net transfer of capital to 
Schedule A during 1960 la, therefore. *500,000 
(l.e.. the 91.000.000 purchase price, minus 
9000.000 proceeds of the long-term foreign 
borrowing). Each principal payment by X 
on the outstanding notes will constitute a 
transfer of capital to the AFN under I 312(a) 
(7). and must be so reflected in calculating 
Xs net transfer of capital to Schedule A 
in 1970 and In each subsequent year of 
payment. 

Example 11. DI has a wholly owned sub¬ 
sidiary in France <C). On June 1. 19G9, DI 
purchases equipment from an unafflllated 
foreign national (X). The purchase price is 
$1,000,000 all of which Is to be paid on 
May 31. 1970. DI gives X it* promissory note 
for 914100,000. payable on that date, but Is 
unable to Induoe X to make the representa¬ 
tions required by 1 324(e). DI then trans¬ 
fers the equipment to AFN os a contribution 
to Its capital. DI has made a 1312(a)(2) 
transfer of capital to Schedule C during 1069 
that cannot be deducted from net transfer 
of capital for the year pursuant to | 313(d) 
(1), since the deferred payment doee not 
meet any or the 1324(e) requirements to 
constitute It a long-term foreign borrowing. 
(If the purchase had been made prior to 
June 10. 1968. on a 1-year note. DTs note 
would have constituted a long-term foreign 
borrowing; the transfer of capital occurring 
upon transfer of the equipment to C would 
have been deductible from net transfer of 
capital in 1968 pursuant to | 313(d) (1); and 
the transfer of capital would not have been 
charged In Schedule C until the following 
year, when DI would have satisfied the 1- 
year note, pursuant to f 312(a) (7).) 

§ B313-7 Strp »rrpii«ition*. 

In calculating a DIs net transfer of 
capital to all AFNs in a scheduled area 
during any period (including the base 
period years of 1965 and 1966>. the DI 
should Include fa) all transfers of funds 
or other property as a result of which the 
DI acquires an AFN and (b) all transfers 
of funds or other property to, on behalf 
of, or for the benefit of such AFN made 
by. on behalf of, or for the benefit of 
such DI within 12 months prior to the 
date of the transfer by which it became a 
DI in such AFN. 

Example 12. On November I. 1969 a U.8, 
corporation (X) having no AFNs acquires 
8 percent of the voting stock of a French cor¬ 
poration (O) from an unamilated foreign 
national for 91.000,000 In cash. On Decem¬ 
ber 1. 1969. X lends C 9500.000 On March 1, 
1970. X acquires an additional 2 percent of 
C*s voting stock from a second unamilated 
foreign national for 9250.000 In cash- X*s net 
transfer of capital during 1909 to Schedule C 
la cero. X*s net transfer of capital during 1970 
to Schedule C U 91.750.000. 

If the Initial purchase of X*s voting stock 
had been made on February l, 1969. there 
would still be no net transfer of capital In 
1969. and X*s net transfer of capital during 
1970 to Schedule O would be $750,000 (in., 
the 9250.000 transfer of capital that gave 
rise to the DI-AFN relationship plus the 
9500.000 lent to C within 12 months prior 
thereto). 

Example 13. On January 1. 1969. a VS, cor¬ 
poration (X). having no AFNs, enters into 
a construction contract with an unamilated 
foreign national (T) whereby X la to con¬ 
struct a factory for Y In a Schedule C coun¬ 
try. On March 1 a project office is opened and 
preliminary survey work on the project la 


commenced. On April 1. 1069, X sends equip¬ 
ment. machinery and suppilee valued at 
91.000,000 to the project site At the time the 
project ottce was opened. X reasonably ex¬ 
pected that the work would be completed by 
the end of February 1970. Thus, the project 
Is not an AFN of X (aee f 304(d) (U) ). At the 
end of 1969. net assets of the project are 
91,0004)00. but there has been no net transfer 
of capital to Schedule C during 1969 since 
the project Is not an AFN. Significant difficul¬ 
ties of an unexpected nature are en¬ 
countered. and during 1970. X sends addi¬ 
tional equipment, machinery and supplies 
valued at 914)00.000 to the project site. At 
the end of 1970, the net assets employed in 
the project amount to $2,000,000. Work on 
the project is not In fact completed until 
March 1.1971. Accordingly, since work on the 
project was not In fact completed within 12 
months from the date it commenced, the 
project la an AFN of X commencing Janu¬ 
ary 1. 1970. and. because of the provisions 
of 1313(d)(2). X has made a positive net 
transfer of capital of 924)00,000 to Schedule 
C during 1970. 

§ H313-8 Net transfer of capital to all 
AFN* in a M-heilulctl area. 

Under 9 313(c). a DI’s net transfer of 
capital to all AFNs in a scheduled area 
during any period is calculated by adding 
the DI*s net transfer of capital to all in¬ 
corporated AFNs in the scheduled area 
during such period <i.e„ the result of 
the calculation under 9 213(a)) and the 
DI’s net transfer of capital to all unin¬ 
corporated AFNs in the scheduled area 
during such period (i.e., the result of the 
calculation under S 313(b)). If the cal¬ 
culation produces a positive result, the 
DI Is said to have made a “poaitive net 
transfer of capital** to the scheduled 
area; if a negative figure results, the DI 
is said to have made a 'negative net 
transfer of capital** to the scheduled 
area, 

B321—Calendar Year and Fiscal 
Year 

The term “year", as used in the regu¬ 
lations. is defined in I 321(a) to mean a 
calendar year except for DIs securing 
permission under 9 321(b) to measure 
compliance on the basis of their normal 
fiscal year. Although, in appropriate 
cases. & fiscal year DI may be permitted 
to comply with the substantive provisions 
of the Regulations on such basis <9 321 
(b)). all DIs (including all fiscal year 
DIs) are required to submit cumulative 
quarterly reports (Form FDI-102) and 
the annual report (Form FDI-102F) on 
a calendar basis. DIs receiving permis¬ 
sion to measure compliance on a fiscal 
year basis must file an additional annual 
compliance report covering operation^ 
for such fiscal year. 

DIs may request permission to com¬ 
ply with the regulations on a fiscal year 
basis by applying for a specific exemp¬ 
tion under 5 301. The applicant must 
demonstrate that by reason of the nature 
of its business, accurate reflection of 
total annual operations for purposes of 
the regulations can only be on the basis 
of its fiscal year. DIs maintaining normal 
books and records on a calendar year 
basis are not eligible for relief under 
9 321(b) merely because one or more 
AFNs operate on a fiscal year basis. DIs 
should refer to the general Instructions 


to Forms FDI-102 and 102F with respect 
to reporting earnings of AFNs that o(>er- 
ate on the basis of a fiscal year different 
from the DI’s. 

B322—Person Within the 
United States 


§ 11322— 1 introduction. 

The regulations apply only to DIs. 
and a person is not a DI unless he <ar 
it) is a “person within the United 
States." as defined in 9 322. (The term 
“United States" U defined In 9 318 J 


§ II322—2 Individual*. 


(i) Residence. Section 322<aMT> pro¬ 
vides that a resident of the United 
States is a person within the United 
States. This rule applies without regard 
to citizenship. 

The determination whether a person is 
a ‘'resident" of the United States de¬ 
pends on the facts and circumstances of 
each particular case. In general, a 
permanent place of abode within the 
United States or physical presence In 
the United States for more than 183 days 
during the year will be conclusive. 
However, aliens will not be considered 
residents of the United States if they 
have no intention to remain in the 
United States permanently or for an in¬ 
definite period. Thus, for example, an 
alien present in the United States as s 
student, an entertainer on tour, an 
athlete competing in one or more athletic 
contests, a patient undergoing medi¬ 
cal treatment, or a traveler will not be 
treated as a resident of the United 
States. Residence in the United States 
will be treated as continuous notwith¬ 
standing occasional trips out of the 
country during such residence. 

(11) Center of economic interest. Sec¬ 
tion 322(a) (2) provides that a citizen of 
the United States residing abroad is 
nevertheless a person within the United 
States, if the center of his economic 
interests is located within the United 
States. Whether a UJ3. citizen's center 
of economic interests is located within 
tho United States depends on the par¬ 
ticular facts and circumstances of each 
case. Among the factors that wlilbe 
considered are the length of time resi¬ 
dence has been outside the United 
States, the person’s Intention concerning 
future residence, the relative values oj 
investments in the United States sna 
In foreign countries, and the nature « 
the UB. investments (Le. # whether pas¬ 
sive portfolio investments or active par¬ 
ticipation in business is involved). 


Example 1 . A UJ9. citizen (X) becocn<* » 
resident of a foreign country In February 
1968. X owns ail the stock of a U.S cor ^ C fZ f 
tion (T). After X becomes a nonresident w 
the United States, he nevertheless continue! 
actively to participate in Y'a buslnett 
makes frequent tripe to the United Slav* 
far this purpose. X i only other investment 
are of a portfolio and short-term debt nattuv. 
X Is a person within the United States 
Example 2. A UB. citizen (X) ownj* 
retail merchandising business In the 
States. Upon reaching age 6ft. X ® 

business to an unrelated person within^ 
United States and purchases an an® U 
from a VS. Insurance ootnpany. In r 
ary 1968, X sells his home in the uni 
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8UU* and he and hU wife move to Iceland, 
X. ancestral homeland, where be establishes 
a permanent residence. X*a grown children 
continue to live in the United State* X 
continues to maintain bank accounts In the 
United States. Into which periodic payments 
!ro:n the proceeds of hts annuity are made. 
X also continues to own a small parcel of un¬ 
developed real estate In the United States, 
pare honed many years ago for investment. 
X Is not a person within the United States, 

Ezample 3. A UA citizen (W). resident in 
a foreign country for many years, owns 75 
percent of the stock of X and Y. both U-S. 
corporations. Y owns 75 percent of Z. a third 
U S corporation. X owns all the share capital 
of 6 foreign corporations and has 12 branch 
operations In foreign countries, and Y owns 
all the share capital of six different foreign 
corporations and has 10 branch operations 
in foreign countries. X, Y, and Z all have 
substantial manufacturing or selling ope ra¬ 
tions in the United 6tates. The products of 
X. V, and Z are sold both In the United 
State* and In foreign countries. Tk>tal sales 
of X Y. and Z and their 12 foreign affiliated 
corporations and 22 foreign branches amount 
to several million dollars annually. All major 
policy decisions of X. Y. and Z and their 
sffllU'.ed foreign nationals are made by W, 
who maintains no fixed office abroad. 

Decisions on particular matters within the 
policy guidelines laid down by W are made 
at the head offices of the three UJS. corpora¬ 
tions and ire relayed to all domestic and 
foreign operations from such head offices, 
subject only to the periodic review of W. 
W conducts no significant separate foreign 
business activities aside from those con¬ 
ducted through his direction of the affairs 
of X. Y. and Z corporations. W Is a person 
within the United States. 

Example 4 . A U.8. citizen (X) owns all the 
stock of Y, a U.S. corporation with extensive. 
Worldwide foreign operations. In 1955. X 
establishes his permanent residence In Bel¬ 
gium. and C, a foreign corporation. In Bel¬ 
gium In September 1966, C purchases all 
the stock of Y from X, In exchange for addi¬ 
tional share* In C. In a series of oorporate 
reorganizations carried out In 1066 and 1967, 


th* foreign operations formerly conducted by 
Y and the foreign corporations previously 
°wned by Y become foreign operations and 
corporations conducted and owned, respec¬ 
tively, by C Direction of all such operations 
Is carried on in Belgium; the head offices 
sad senior managerial staff are moved to 
Belgium: and by December 1967, Y has no 
foreign holdings of its own. X U not a person 
within the United States In 1956. 

Example 5. A U.8. citizen <X), having per¬ 
manently resided tn Italy since 1961. owns 
■cvsral parcels of undeveloped and commer¬ 
cial real estate In the United States with an 
fair market value In excess of 
•10,000.000 In January 1068. The commercial 
r *‘ a ‘ 1» managed for X by an inde¬ 

pendent real estate organization, and profits 
remitted to X periodically. X maintains 
bunk accounts In the United States 
»n connection with his real estate lnvcet- 
Hu only other UB investments con- 
■“tor marketable securities of large U S. cor- 
wtioms. x makes one or two trips per 
w to the United States, primarily to visit 
In X lYA5 no nlffniflcant investments 

th* coun trles. X is not * person within 
United State*. 


H32—3 Corporations or pari nr r«liip* 

Section 322(a) <3) provide* that a cor 
wkUon or Partnership organized unde 
of Uic United States (cxcludlni 
ihini? * 1 ?* 8UC ** corporation or partner 
ns« I th0 br anch is a separate foreigi 

the n^! l i nder 5 3 °2) Is a person withli 

United States. 


§ 11322—1 Trusts. 

Trusts (other than a trust deemed to 
be a corporation under 5 307(b)) deemed 
to be persons within the United States, 
under $ 322(a) (4). include Inter vivos or 
testamentary trusts established by per¬ 
sons within the United States in which 
a person or persons within the 
United States have substantial beneficial 
interest. 

An inter vivos trust governed by the 
laws of the United States to which any 
property is or has been contributed by 
a person who. at the time of making the 
contribution, is or was a person within 
the United States would be governed by 
8 322(a) (4), if: (a) Such contribution 
is or was made on or after January 1. 
1968; or <b) the terms of the trust are 
such that the income therefrom is cur¬ 
rently taxable to such person for U.S. 
Federal Income Tax purposes; or (c) 
a majority of the trustees thereof are or 
were, at any time after January l, 1968, 
persons within the United States and 
OFDI has not been furnished with satis¬ 
factory evidence that no person or per¬ 
sons within the United States have a 
substantial beneficial interest in the 
trust. 

A testamentary trust governed by the 
laws of the United States and created 
by a person who, at the time of his death, 
was a person within the United States, 
would likewise be governed by 8 322(a) 
(4), If a majority of the trustees thereof 
are or were, at any time after January 1, 
1968. persons within the United States 
and OFDI has not been furnished satis¬ 
factory evidence that no person or per¬ 
sons within the United States have a 
substantial beneficial interest in the 
trust. 

§ 11322-5 Rotate*. 

A decedent’s estate is deemed to be a 
person within the United States under 
322(a) (5), if the deceased was a person 
within the United States at the time of 
his death, and: (a) A majority of the 
executors or administrators are persons 
within the United States, or substantial 
assets of the estate are being adminis¬ 
tered under the laws of the United 
States; and (b) OFDI has not been 
furnished satisfactory evidence that no 
person or persons within the United 
States have a substantial beneficial in¬ 
terest in the estate. 

§ 11322—(» I)»me»tir bank*. 

Section 322(a) (6) makes clear that a 
domestic bank (including a domestic 
branch or office of a foreign bank), as 
defined in 8 317(a). will be considered a 
person within the United States. 

§ 11322—7 Special ra*<*«. 

Under 8 322(b), OFDI may determine, 
in particular cases based on the facts 
and circumstances Involved, that a per¬ 
son not described in 8 322(a), or an ac¬ 
tivity (such as a branch) of a person not 
described In { 322(a), Is nevertheless a 
person within the United States for pur¬ 
poses of the regulations. 

Example 6. Corporation Y. a foreign cor¬ 
poration. has no managerial office or opera¬ 
tions tn the country of Incorporation. 


Ninety-five percent of Y‘b share capital is 
held by persons within the United States and 
shares are traded on a national securities 
exchange In the United States The princi¬ 
pal office of Y U in the United States and all 
officers and directors are citizens and resi¬ 
dents of the United States. Y owns more than 
10 perccut of the share capital (In propor¬ 
tions ranging from 16 percent to 100 percent) 
of more than 20 foreign corporations. Under 
the foregoing facts, Y could be deemed a 
person within the United States for purposes 
of the regulations. 

D323—International Finance 
Subsidiaries 

Section 323 defines the term '‘interna¬ 
tional finance subsidiary** <“IF8”) to 
mean a corporation organized under the 
laws of the United States, all the stock 
of which (disregarding directors’ quali¬ 
fying shares) is owned directly or Indi¬ 
rectly by a DI, and the principal business 
of which is to borrow* funds from foreign 
nationals, other than AFNs of the DI, 
and to invest such funds in debt or equity 
securities of AFNs of the DI. The section 
further provides that a DI and its IFS 
are considered a single person for all 
purposes of the regulations. 

Accordingly, direct investment trans¬ 
actions of. and foreign balances held by, 
an IFS are attributed to the DI. and 
transactions between the DI and the IFS 
are ignored for purposes of the regula¬ 
tions. Similarly, long-term foreign 
borrowings obtained by the IFS arc con¬ 
sidered borrowings by the DI. and only 
one certificate need be filed by the DI 
under I 1002 <a)(6> and <b) concerning 
each such borrowing. Therefore, if the 
DI guarantees due and punctual pay¬ 
ment of the principal, premium (if any), 
and interest on debt obligations of the 
IFS. together with due and punctual 
mandatory sinking fund payments (If 
any), the DI should file the “Subpart 
J’’ certificate as a borrower, not a guar¬ 
antor, and any payments made by DI 
under the guarantee (Including delivery 
of capital stock of DI pursuant to exer¬ 
cise of conversion privileges > will be 
treated as repayments by* a borrower 
and not by a guarantor. 

In light of the foregoing, records 
maintained pursuant to 88 203(0 and 
601, and reports filed under § 602, by 
the DI should Include all relevant items 
attributable to the IFS. 

B324—Long-Term Foreign Borrowing 
§H32ft—1 Introduction. 

Section 324 defines one of the key 
concepts of the regulations, “long-term 
foreign borrowing,“ by stipulating the 
conditions under which a borrowing is 
a “long-term foreign borrowing” and 
hence an offset against direct investment 
for the purposes of the Program. Related 
provisions of the regulations that deal 
with use of proceeds of such borrowing 
and repayment thereof arc also discussed 
in this segment of the Bulletin. 

§ 324—2 Summary. 

Only proceeds of a borrowing that 
qualify as a long-term foreign borrowing 
under 8 324 may be used as an offset to 
direct investment under the regulations. 


FEDERAL REGISTER, VOL. 34, NO. 213—WEDNESDAY, NOVEMBER 5. 1969 






17832 

Section 324<a> requires that the lender 
be a foreign national ( Canadians are ex¬ 
cluded by 5 1106) and that the borrow¬ 
ing have an original maturity of at least 
12 months. In addition, 9 324<e> estab¬ 
lishes four conditions, at least one of 
which must be satisfied with respect to 
a foreign borrowing made on or after 
June 10. 1968, in order for such borrow¬ 
ing to qualify as a long-term for¬ 
eign borrowing for purposes of the 
regulations. 

If a borrowing qualifies under § 324, 
the regulations permit the gross amount 
of funds or other property received from 
the borrowing to be treated as ‘proceeds 
of long-term foreign borrowing'* until 
the underlying borrowing is repaid. For 
all purposes under the Regulations, pro¬ 
ceeds of a long-term foreign borrowing 
denominated In a foreign currency are 
valued throughout the life of the loan 
(including refinancings under 9 324(b) 
(1)) at the dollar equivalent prevailing 
when the borrowing was made, regard¬ 
less of subsequent exchange rate fluctu¬ 
ations (note particularly 19 203(d), 306 
(e>, 312(a)(7).313(d)(1), and 1001(b)). 
When first received by a DI from the 
lender, the proceeds are "available pro¬ 
ceeds" and remain such until expended 
in making transfers of capital to AFNs 
or allocated to positive direct investment. 

It is not necessary that funds expended 
in direct investment transactions be the 
actual proceeds of long-term foreign bor¬ 
rowing. If a DI acquires debt or stock of 
an AFN during a given year with UB.- 
source funds, but makes a long-term 
foreign borrowing in an equal amount 
prior to the end of such year and main¬ 
tains the proceeds thereof in the United 
States. 9 306(e) permits the DI to offset 
positive direct investment by "allocat¬ 
ing" available proceeds of a long-term 
foreign borrowing to such investment. 

Deductions under 99 306<e) and 313 
(d)(1) may be taken in any scheduled 
area, and the DI may. if certain condi¬ 
tions are satisfied, change the scheduled 
area in which such deductions are taken 
so long as the underlying long-term for¬ 
eign borrowing remains outstanding (see 
9 203(d) (2) and (3)>. For example. If 
a DI expended and deducted (under 
9 313(d) (1)) available proceeds of long¬ 
term foreign borrowing in Schedule A. 
those proceeds could subsequently be al¬ 
located to and deducted from positive 
direct investment in Schedule B (under 
9 203(d)(2)). Upon such allocation to 
Schedule B. however, DI must recognize 
a transfer of capital to Schedule A, where 
the previous deduction was taken. Sec¬ 
tion 203(d)(2) also permits further al¬ 
locations of the proceeds while the bor¬ 
rowing is outstanding, with the same 
effects. Proceeds originally expended and 
subsequently allocated to a different 
scheduled area under 9 203(d)(2) may 
remain expended in an AFN or may be 
expended in another AFN. but no de¬ 
duction under 9 313<d> (1) may be taken 
for such expenditure. 

Repayment (In whole or In part) of 
the underlying long-term foreign bor¬ 
rowing from which the direct investment 
offset was derived is recognized as a 
transfer of capital (9 312(a) (7)). When 
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repayment occurs, the charge is made 
against the allowable In the last sched¬ 
uled area in which a deduction was 
taken, whether under 9 306(e), 9 313(d) 
(1). 9 203(d)(2). or 9 203(d)(3). If de¬ 
ductions were last taken In more than 
one scheduled area, the charge is made 
on a proportional basis among the sched¬ 
uled areas. 

The regulations require a DI to keep 
separate books and records with respect 
to long-term foreign borrowings and the 
uses to which the proceeds of such bor¬ 
rowings have been put. Such records 
must distinguish between deductions 
taken by reason of the borrowing and the 
actual flow of funds from one investment 
to another. (See 9 203(b).) 

§ It 32 1—3 Krliilrcl 

The following sections of the regula¬ 
tions, discussed elsewhere in this Bulle¬ 
tin. are also pertinent to the concept of 
long-term foreign borrowing: 

(1) Section 1002. Even though a trans¬ 
fer of capital is charged to a DI's allow* 
able upon repayment of a long-term 
foreign borrowing if the proceeds of that 
borrowing had been expended or allo¬ 
cated. positive direct investment result¬ 
ing from such repayment may be author¬ 
ized by 9 1002 subject to the provisions 
of 9 1003 If the certification requirements 
of 9 1002 have been complied with. 

ill) Section 203(c). Permits a DI to 
hold available proceeds of long-term 
foreign borrowing In the form of liquid 
foreign balances without limitation in 
amount. 

Oil) Section 203(d)(1). Prohibits a 
positive net transfer of capital (subject 
to certain exemptions) to any scheduled 
area during any year If a DI holds avail¬ 
able proceeds of long-term foreign bor¬ 
rowing in the form of foreign property at 
the end of such year. 

§ 11321—1 Rtuir definition of long-term 
foreign borrowing. 

The term "long-term foreign borrow¬ 
ing*' is defined in 9 324(a) as any borrow ¬ 
ing by a DI from a foreign national 
(other than an AFN) with an original 
maturity of at least 12 months or that Is 
expressly renewable for a total term of at 
least 12 months from the original date 
and is not expected to be repaid, in whole 
or in part, within that period. In addi¬ 
tion. a borrowing by a DI on or after 
June 10, 1968 must fulfill one of four 
conditions contained in 9 324(e) in order 
to qualify as a long-term foreign bor¬ 
rowing. Also, borrowings from Canadian 
nationals are generally excluded from 
treatment as long-term foreign borrow¬ 
ing. (See 11106.) 

The term "borrowing.** as used in 9 324 
(a), refers not only to the typical loan 
of funds to or sale of debt obligations by 
a DI. but also to every transaction, how¬ 
ever designated, resulting In acquisition 
of an equity interest in consideration for 
a fixed sum or sums for which payment 
is completely or partially deferred. For 
example, an Installment purchase (In¬ 
cluding a long-term lease or charter that 
Is treated, consistent with accounting 
principles generally accepted In the 


United States, as an Installment pur¬ 
chase) would qualify as a long-term 
foreign borrowing under 9 324(a). 

The following examples are Illustra¬ 
tive of transactions constituting long¬ 
term foreign borrowing: 

Example 1. On June 1, 1968. DI purchsAtd 
all the voting atock of a French corporation 
from an unaflUlated foreign nations! The 
purchase price was $1.000.000. $250,000 or 
which was paid In cash at the closing, the 
balance being payable (together with Inter¬ 
est) in three equal annual Installments com¬ 
mencing 1 year from the date of closing DI 
has made a transfer of capital of $1,000,000 
and a long-term foreign borrowing of $750 - 
000 on June 1. 1968. (Note that If the borrow¬ 
ing had been made on or after June 10. 1968, 
the borrowing would have had to meet one 
of the conditions In I 324(e), as well os the 
requirements of 1324(a).) 

Example 2 . On June 1, 1969. DX acquires 
all the voting equity of a French corpora! ion 
from foreign shareholders. In exchange for 
20.000 shares of DI's common stock at the 
closing. 10.000 shares of such stock 3 yean 
after the closing, and an Indeterminate num¬ 
ber of shares < board on future earnings of the 
French corporation) 6 years after the closing 
DI did not moke a long-term foreign borrow¬ 
ing with respect to the obligation to deliver 
common stock three years and 5 years hence. 
(The value of the transfer of capita! during 
1909 will depend on all the facts and cir¬ 
cumstances of ths acquisition. The Issue of 
valuation may be submitted to OFDI for 
interpretation.) 

Example J. On June 1, 1968. DI purchased 
a parcel of commercial real estate In Belgium 
from an unaffillatcd foreign national The 
purchase price was $500,000. $200,000 of 
which was paid In cash at the closing, the 
balance being payable (together with inter¬ 
est) In five equal annual Installment* com¬ 
mencing 1 year from the closing dale The 
balance of the purchase price was secured 
by a mortgage on the property. DI has msde 
a transfer of capital of $500,000 and a long¬ 
term foreign borrowing of $300,000 on June 1. 
1968. (Note that If the borrowing had been 
made on or after June 10, 1968. the borrow¬ 
ing would have had to meet one of the con¬ 
ditions in 1 324(e), as well os the require¬ 
ments of | 324(a).) 

Example 4. On June 1. 1968, DI purchased 
equipment and machinery from an unsffill- 
ated foreign national and Immediately leased 
ths property to an AFN for a 3-year term 
The purchase price was $100,000. all of which 
was payable (together with Interest) 1 
from the date of purchase. DI has mads a 
transfer of capital of $100,000 and a long¬ 
term foreign borrowing of $100,000 on June 1. 
1968. (Note that if ths borrowing had been 
made on or after June 10, 1968, the borrowing 
would have had to meet one of the condi¬ 
tions In | 324(e). as well as the requirements 
of 1324(a).) 

Example 5. On March 1. 1968. DI entered 
into a 10-year equipment lease with an un- 
affi.Uated foreign national (X) and immedi¬ 
ately leased the equipment to an AFN for • 
term of 5 years. The equipment lease with X 
was appropriately treated aa an Installment 
purchase by DI under accounting principles 
generally accepted In the United States As¬ 
suming no rental payments are to be mads 
to X under the lease for at least 1 I car 
the commencement thereof, an appropriate 
portion of the aggregate rentals should be 
treated as a long-term foreign borrowing^ 
DI. the remainder being allocated to lnt srsw 
charges. (Note that If the borrowing hsd been 
made on or after June 10, 1968. the borrow- 
lng would have had to meet one of w* 
condition* in I 324(e), ss well as the require¬ 
ments of | 324(a).) 
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The term '‘borrowing” involves only 
issuance of debt obligations, not equity 
securities, by a DI. An international 
finance subsidiary of a DI (see I 323) is 
considered the same entity as the DL 
IX such subsidiary issues debentures 
convertible into stock of the DI, the 
debentures will be considered debt obli¬ 
gations of the DI: however, if the 
debentures hnve detachable warrants en¬ 
titling the holder to purchase DI’s stock, 
the L&sue will be considered to be part 
debt and part equity. (For discussion of 
the computation of proceeds of long¬ 
term foreign borrowing when debentures 
sre issued with warrants attached, see 
Examples 7 and 17 below.) 


Example 6, On March 1, 1066, an Interna¬ 
tional :!nance subsidiary of a U S. corpora¬ 
tion (A) sold abroad $20,000,000 face amount 
of debenture* at par. The debentures had a 
U-year maturity, were convertible Into com¬ 
mon stock of A after 6 month* from data of 
Issue, and required no sinking fund pay¬ 
ment*, A made a long-term foreign borrow¬ 
ing of $20,000,000. (Note that if the borrowing 
bod been made on or after June 10. 1968, the 
borrowing would have had to meet one of the 
condition* In I 324(e), m well a* the require¬ 
ment* of I 324(a).) 

Example 7. On March J, 1968. an Interna¬ 
tional finance subsidiary of a U S corporation 
(A) *old abroad $20,000,000 face amount of 
debenture* at par. The debentures have a 
12-year term And have no required sinking 
fund payment*. Each $1,000 debenture was 
told with a warrant attached for five share* 
of common stock of A, The warrant* are de¬ 
tachable after 6 month*, and are exercisable 
after 13 month* from the issue date, A made 
a long-term foreign borrowing of $20,000,000, 
km an amount reasonably allocable to the 
value of the warrant*. (Note If the borrowing 
b*d been made on or after June 10. 1968, 
the borrowing would have had to meet one 
of the condition* in | 324(e), a* well a* the 
requirement* of 1324(a).) 

Exempt* 8. On March 1. 1969. a U-S. cor- 
pwaUon (A) sold abroad 500,000 shares of 
preferred stock for $50 per share. A did not 
®*ke a long-term foreign borrowing. (But 

iee|B 801 - 3 (li)(a),) 


The date of a borrowing refers to the 
date the proceeds are received by the 
DI Opening of a line of credit, such as 
$ revolving credit agreement or an orer- 
facility, is not itself a borrowing: 
WWfvwing under a line of credit occurs 
J 11 toe date of call, in the amount of 
funds taken down. 


tsempte 9 . On July 1 . 1969, DI entered inU 
to-yeo* agreement with a Oerman bank un- 
* h**ik agreed to loan DI up 

•o 110.000/300, with the loan or loan* to lx 
rvwenced by 12-month notes A* of that 
DI had not made a long-term forelgr 
TV™” 1 ** On September 1, 1969. DI made a 
**** 0*11 of $5,000,000. evidenced by ter 
u-mctaij notes Tor $500,000 each. Thu*, or 
l ' loe #* DI made a long-term for- 
borrowing of $5,000,000. 

The “original maturity" of a borrowing 
Jr*** 8 * 0 to* date the first principal pay- 
ifnt is required (without regard to pro* 
jsions f or acceleration upon default oi 
conversion privileges in convertible debl 
bmions). For example. If a borrow- 
5L2 **°° 0(>0 on June 1. 1969 from $ 
oreurn bank is evidenced by two prom* 
notes of $250,000 each, payable 
^January l, 1920 and June 1. 1970. re- 
w:uveiy, no part of the borrowing con¬ 


stitutes a long-term foreign borrowing 
under f 324(a) because the first principal 
repayment is required within 12 months 
of the date of the borrowing. 

In certain instances where more than 
one instrument of indebtedness is in¬ 
volved, a factual question will be pre¬ 
sented whether more than one borrowing 
is involved. If two or more borrowings 
are involved, the fact that one Is repay¬ 
able within 12 months will not disqualify 
the others as long-term foreign borrow¬ 
ings. 

A borrowing made prior to January 1, 
1968, is considered to have had an orig¬ 
inal maturity of at least 12 months if no 
principal payments were, in fact, made 
within 12 months from the date of the 
borrowing. On the other hand, a borrow¬ 
ing made on or after January 1.1968, will 
be treated as having an original maturity 
of at loa4t 12 months only if there are 
express provisions for renewal, extension, 
or continuance of the debt for a total 
term of at least 12 months (os In Exam¬ 
ple 9 above) and the DI reasonably ex¬ 
pects that no principal payment will be 
made within 12 months from the date 
of the borrowing. 

Example 10. On July 1, 1937. DI borrowed 
$1,000,000 from a foreign bank, giving a 
6-month note. The note contained no pro¬ 
vision for renewal or extension, but wa*. in 
fact, renewed for four additional 6-month 
terms. DI ha* outstanding a long-term for¬ 
eign borrowing of $1,000,000 In 1969. 

Example 11. On July 1. 1968, DI borrowed 
$1,000,000 abroad, giving a 6-month note. 
There was no express provision for renewal, 
extension or continuance but the note wn*. 
in fact, renewed for two additional 6-month 
term*. The borrowing doe* not constitute a 
long-term foreign borrowing. 

For purposes of determining whether 
a borrowing is from a foreign national, 
the lender will be considered to be the 
person extending the credit. With respect 
to issuance of debt obligations, only the 
first public purchasers are considered 
lenders. Accordingly, sales of debt obli¬ 
gations to underwriters or dealers, U.S. 
or foreign, in a public offering are Irrele¬ 
vant in determining whether the debt 
obligations are sold to foreign nationals. 
Similarly, if a foreign national does not 
act for its own account, but as agent or 
fiduciary for the account of another per¬ 
son. the nationality and residence of the 
person actually extending credit will de¬ 
termine whether the borrowing is from 
a foreign national. 

Example 12. DI dealrc* to borrow $1,000,000 
from a 8wi*8 bank. The bank state* that It 
would not Itself lend the fund*, but that 
It can place the loan with a U S resident 
and national who haa an account at the 
Swls* bank. The loan. If consummated, would 
not constitute a long-term foreign borrowing. 

§ B32 I-5 Additional requirement* 
under § 321(e). 

In addition to the requirements of 
l 324(a), a borrowing made on or after 
June 10, 1968 must meet one of the 
following tests under 1 324(e) in order 
to qualify as a long-term foreign 
borrowing: 

The borrowing must be from a foreign 
bank; or 


The borrowing must be from or be guar¬ 
anteed by a foreign country or any agency 
thereof; or 

The borrowing must have an original ma¬ 
turity of at least 3 year*, and (a* of the 
date of the borrowing) acquisition of the 
debt obligation must be subject to the US. 
Interest Equalisation Tax; or 

The lender agree* In writing that, for a 
period of 3 years from the date of the bor¬ 
rowing or until final maturity, whichever 
first occur*. It will not sell or otherwise 
transfer the debt obligation resulting from 
the borrowing (a) to a resident or national 
of the United States (other than a foreign 
bank a* defined in 1 317) or to a Canadian 
person (a* defined In I 1101), or (b) to any 
person who the lender ha* reason to believe 
will cell or otherwise transfer the debt obli¬ 
gation to a US. resident or national or to a 
Canadian person. 

In connection with the first alterna¬ 
tive, note that a foreign branch of a U.S. 
bank is considered a foreign bank under 
§ 317. However, in order for a borrowing 
to qualify under this category, it is not 
enough that tlie borrowing be made 
through an entity organized or operating 
as a "bank" under the laws of a foreign 
country. In addition to meeting that in¬ 
stitutional test, the borrowing must meet 
a functional test. For instance, if a for¬ 
eign bank acts as agent for a foreign 
principal and not as a commercial bank, 
and is not Itself the obligee on the DI’s 
debt obligation with respect to a borrow¬ 
ing, the borrowing cannot qualify as a 
long-term foreign borrowing under 3 324 
(e)<i). (See Example 12 above.) Simi¬ 
larly, if a foreign bank acts as under¬ 
writer for a DI with respect to sale of 
debt obligations, the borrowing will not 
be from a foreign bank and must qualify 
as a long-term foreign borrowing under 
one of the other categories of paragraph 
<e). 

Example 13. DI desires to place with Euro¬ 
pean* $5,000,000 principal amount of long¬ 
term note* convertible into common stock. 
DI contracts with a French subsidiary of a 
U.9. Investment bank, the subsidiary being 
organized as a French bank, to underwrite 
the placement with European nationals. The 
$5,000,000 borrowing Is not from a foreign 
bank and. therefore, must qualify under a 
category other than I 324(a) (1) If It 1* to be 
a long-term foreign borrowing as that term 
1* used in the regulation*. 

In connection with 8 324 re) (2), an in¬ 
dustrial or commercial enterprise of a 
foreign government operating essentially 
in the private business sector shall not be 
considered as part of the government of 
that country or as an agency thereof. 

Section 324(e)(3) is intended to per¬ 
mit debentures of a DI’s International 
finance subsidiary that are sold to for¬ 
eign nationals to qualify as long-term 
foreign borrowings. Typically, such 
debentures are guaranteed as to payment 
of principal and interest by the parent 
DI. and may or may not be convertible 
into common stock of the parent. In 
order to satisfy the requirements of 
9 324(e) (3). the debentures must be sub¬ 
ject to the U.S. Interest Equalization Tax 
(I.E.T.), if purchased by residents or 
nationals of the United States. 

The requirement concerning applica¬ 
bility of the I.E.T. does not mean that 
the tax actually must be imposed on & 
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particular U.S. resident or national. The 
requirement Is satisfied if the nature of 
the debt obligation is such that under 
normal circumstances the tax would be 
Imposed upon acquisition by any U.S. 
resident or national. Accordingly, debt 
obligations issued by a less-developed 
country corporation (exempt from the 
I JS.T. under I.R.C, I 4916) will not sat¬ 
isfy the conditions of $ 324(e). On the 
other hand, a debt obligation the acquisi¬ 
tion of which Is exempt from the tax 
under I.R.C. 8 4918. because previously 
held by a U.S. person. Is not disqualified 
under § 324(e). 

The term •'original maturity of at least 
3 years.'* as used in 8 324(e) <3). is anal¬ 
ogous to the term "original maturity of 
at least 12 months" In 8 324(a). (See Ex¬ 
amples 10 and 11 above.) Thus, a require¬ 
ment that there be a principal repayment 
within three years will make 5 324(e) <3) 
inapplicable to the entire borrowing. 
Since a public issue of debentures is con¬ 
sidered to be a single borrowing, the 
original maturity of a public issue refers 
to the date the first principal payment 
is required to be made with respect to 
any of the debentures issued. Therefore, 
if mandatory redemption of any deben¬ 
ture fails within three years of the issue 
date, the entire borrowing will fall to 
qualify as a long-term foreign borrowing. 
It is possible, however, for a DI to request 
specific authorization, pursuant to 8 801, 
with respect to transactions that are sub¬ 
ject to this rule. Such authorization will 
ordinarily be granted only upon the DI's 
undertaking that redemptions during 
the initial three-year period be offset by 
other foreign borrowing that meets the 
requirements of 4 324 (a) and (c). 

Example 14. DI propose* to make a borrow¬ 
ing of $35,000,000 through a debenture offer¬ 
ing of lta international finance subsidiary to 
persona other than United State* or Canadian 
persona. The debentures will be guaranteed 
as to payment of principal and interest by 
the DI and will have a 12-year term DI has 
received a ruling from the Internal Rev¬ 
enue Service that acquisition of the deben¬ 
ture* by the U.S. residents or nationals will 
be subject to the Interest Equalization 'rax. 
The undcrwrlUng agreement provides, how¬ 
ever. that 13 months and 10 days after issue, 
a New York trustee must redeem a portion of 
the debentures in face amount of $2,000,000 
uUllxlng mandatory sinking fund payments 
by DI for such purpose. The entire $25,000.- 
000 falls to qualify as a long-term foreign 
borrowing, because the original maturity of 
the borrowing is less than 3 years. 

An agreement such as described in 
8 324(e) (4) is not the typical agreement 
entered into between underwriters and 
a DI with respect to issuance of deben¬ 
tures to foreign nationals. Ordinarily, 
underwiitera will agree not to offer or 
sell the debentures to persons who are 
nationals or residents of the United 
States or residents of Canada. Section 
324(e)(4), by contrast, contemplates a 
more restrictive agreement, in which the 
obligee agrees not to sell or otherwise 
transfer the debt obligation to any United 
8tates or Canadian person or to any per¬ 
son whom the obligee has reason to be¬ 
lieve will so sell or otherwise transfer the 
debt obligation. 
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§ 11321—6 Proceeds of long-term foreign 
borrowing. 

The term "proceeds of long-term for¬ 
eign borrowing" is defined in 8 324(c) to 
mean the gross amount or value received 
from a long-term foreign borrowing (be¬ 
fore deducting discounts, commissions or 
fees) less repayment of principal of such 
borrowing. A borrowing must be reported 
to OFDI on the DI's first required pe¬ 
riodic report following the borrowing 
(Whether quarterly or annual) in order 
for funds received from the borrowing 
to qualify as proceeds of long-term 
foreign borrowing.* Therefore, if a DI 
contemplates using funds received from a 
borrowing as an offset to direct invest¬ 
ment under 8306(e) or §313<dMl) at 
any time in the current or succeeding 
years, the borrowing should be reported 
on Form FDI-102 or FDI-102F, which¬ 
ever is first required thereafter. If 
a borrowing is not reported, the DI 
will not have available proceeds from 
such borrowing at the end of 1969 and 
will not be subject to the restriction on 
positive net transfer of capital under 
8 203(d)(1). (Note, however, that funds 
received from an unreported borrowing 
will. If held as liquid foreign balances, be 
subject to the repatriation requirements 
of 8 203(0.) 

Example IS. On March 1. 1969. DI's inter¬ 
national finance subsidiary sells a public 
offering In Europe or 12-year. $20,000,000 
race amount convertible debentures In a 
form that qualifies as a long-term foreign 
borrowing. The debentures are sold at an 
aggregate discount of $500,000 and DI pays 
$500,000 In underwriting fees DI thus re¬ 
ceives $19,000,000 net ss a result of the bor¬ 
rowing. However, for purposes of 8 324(c), 
the proceeds of the borrowing are neverthe¬ 
less $20,000,000. DI reports this borrowing on 
Form FDI-102 for the second quarter of 
1960. Accordingly. DI has $20,000,000 Ui 
available proceeds. Including the $1,000,000 
representing discount and fees. DI may allo¬ 
cate a full $20,000,000 to positive direct 
Investment under 8 306(e) even though only 
the $19,000,000 received Is repatriated before 
the end of the year. DI may alternatively 
transfer $1,000,000 abroad and hold In liquid 
foreign balances a full $20,000,000 without 
regard to the limitations of 8 203(c). There¬ 
after. if It expends such proceeds In making 
transfers of capital, the full $20,000,000 will 
be deductible under 8 313(d)(1). 

Example 16. DI purchases equipment from 
an unaffUlated foreign national and con¬ 
tributes It to the capital of an AFN, The 
purchase price for the equipment is $500,000. 
9100.000 of which Is paid at the time of the 
purchase, the remainder being due < together 
with Interest thereon) I year later, the ex¬ 
tension of credit qualifying as a long-term 
foreign borrowing. In connection with the 
purchase. DI incurs expenses of $5,000. The 
proceeds of the borrowing are $400,000. 

Example 17. DI’s International finance 
subsidiary Issues debentures in aggregate 


> An apparent anomaly is created by the 
fact that the term "proceeds of long-term 
foreign borrowing." as defined In 1 324(c), 
requires that the borrowing be reported to 
OFDI before the funds received can be re¬ 
garded as "proceeds" for purposes of the 
Regulations. However, in the interim between 
a borrowing and the time such borrowing 
must be reported under 8 324, a DI may treat 
the funds received as proceeds; provided the 
requirements are thereafter satisfied. 


principal amount of $10,000,000, In a form 
that qualifies as a long-term foreign borrow¬ 
ing. Attached to each debenture is a war¬ 
rant entitling the holder to purchu* N 
number of shares of DI* common stock at 
P price. DI obtains the opinion of its inde¬ 
pendent financial counsel that the value 
attributable to the warrants (based on 
coupon rate of the debentures and the 
interest-cost saving to the Issuer over the 
Ufa of the issue represented thereby In rela¬ 
tion to prevailing market rates for non¬ 
convertible debt Issues, or on some other 
basis acceptable to OFDI) Is $1,000,000 DI 
has made a long-term foreign borrowing, the 
proceeds of which are $9,000,000 The 
$1,000,000 attributable to the warranta la not 
proceeds of long-thrm foreign borrowing 

§ B32 1—7 Avniluhlc proceeds. 

"Available proceeds" are defined In 
8 324(d) as proceeds of long-term for¬ 
eign borrowing that have not been ex¬ 
pended in a transfer of capital for 
which a deduction was made under 
8 313<dHl), or allocated to positive di¬ 
rect Investment and deducted therefrom 
under 8 306(e). and are. therefore, still 
available for use as an offset to direct 
investment. 

Available proceeds are computed 
somewhat differently for 1969 and sub¬ 
sequent years from the manner In which 
direct investment liquid foreign balances 
were computed for 1968 During 1968, 
8 324(c) of the regulations contained a 
provision whereby the return of proceeds 
of long-term foreign borrowing to the 
DI by an AFN, by reason of repayment 
or other liquidation of debt or equity 
interests in such AFN acquired with such 
proceeds, was treated as an increase to 
available proceeds of long-term foreign 
borrowing, and not as a transfer of capi¬ 
tal under 8 312(b). Transfers of capital 
or allocation using such "returned pro¬ 
ceeds" could again result In a deduction 
from positive net transfer of capital For 
example, a DI made a long-term foreign 
borrowing in 1965 and made a transfer 
of capital with the proceeds of such bor¬ 
rowing. in the form of a loan to an AFN 
The AFN subsequently repaid the DI 
prior to December 31. 1968. The repay¬ 
ment would not result in a transfer of 
capital from the AFN to the DI under 
8 312(b). but would increase the amount 
of proceeds of long-term foreign borrow¬ 
ing in the DI's possession. If the DI sub¬ 
sequently expended such proceeds in a 
transfer of capital to another AFN, a de¬ 
duction from net transfer of capital 
could again be taken under 8 313(d) (1»- 

The rule stated above has been 
changed, effective January 1. 1969 De¬ 
ductions under 8 313(d) (1) may now be 
made only for expenditure of "available 
proceeds" and once expended such pro; 
ceeds cease to be "available proceeds 
Commencing in 1969, repayment of the 
loan by the AFN during 1969 would re¬ 
sult in a negative transfer of capital to 
DI. but the proceeds will not be "avail¬ 
able proceeds" and no further deductions 
under 8 313<d)(l) may be token. How¬ 
ever. 8 203(d)(2) has been added to the 
regulations, the provisions of which per¬ 
mit a DI to change the scheduled are* 
in which positive direct investment ^ 
offset by proceeds. This alteration may oe 
made whether or not proceeds previous 
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expended are returned to the DI by tbe 
AFN Any such transfer by the AFN to 
the DI wilt be treated like any other 
negative transfer of capital (with no 
effect whatever on the amount of out¬ 
standing proceeds or the manner In 
which they may be utilized as on offset 
to positive direct investment). Allocation 
of previously expended proceeds to a 
different scheduled area is accomplished 
by entering the allocation on the DI's 
records maintained pursuant to 55 203 
ib> and 601 and reporting such alloca¬ 
tion on Form FDI-102F ftlcd for the year 
in which the resulting deduction is 
made. As a consequence of the change, 
DI must recognize a positive transfer of 
capita] to the scheduled area in which 
the $ 313(d) (1) deduction was previously 
taken (since the amount of positive di¬ 
rect investment offset by proceeds may 
not exceed the total amount of pro¬ 
ceeds). If the AFN actually returns the 
proceeds which the DI originally ex¬ 
pended, the negative transfer of capital 
will offset the positive transfer which 
must be recognized as a consequence of 
the allocation, but the DI will be pro¬ 
hibited, as of the end of the year in which 
such allocation is made, and thereafter, 
from holding such proceeds in the form 
of foreign balances or any other foreign 
property (other than as investments in 
AFNs. for which no deduction may be 
taken). 

Section 203(d) (3) is a companion pro¬ 
vision to | 203(d) (2>. Section 203<d) (3) 
permits reallocation of proceeds previ¬ 
ously allocated to positive direct invest¬ 
ment under 5 306(c) (or to net transfer 
of capital during 1068 under 5 313(d) (I) 
as In effect during 1968) with conse¬ 
quences similar to allocation of previ¬ 
ously expended proceeds. For a more 
detailed discussion of reallocation under 

I 203 < cl) (3).see 5 B324-10. 

A DI should compute available pro¬ 
ceeds in two steps: First, under the rules 
in effect during 1068 with respect to 
transactions during 1965-68; and sec¬ 
ond, under the rules in effect during 1969 
with respect to 1969 transactions. A DI’s 
available proceeds as of December 31, 
1963 were proceeds of an outstanding 
long-term foreign borrowing that had 
not been allocated at the end of 1968 
or expended in making transfers of cap¬ 
ital to AFNs during 1965-68, or, If so 
upended, had been returned to the DI 
“ of December 31. 1968. A DI’s available 
Proceeds at any time during 1969 or 
thereafter are those proceeds of an out- 
wandlng long-term foreign borrowing 
that were available as of December 31, 
1968. and have not been expended or 
allotted since that date, plus proceeds 
01 i? ng ~ lcrm foreign borrowing made 
subsequent to that date that have not 
^ expended or allocated. (8ee I B324- 

II Warding reductions In proceeds and 
available proceeds resulting from repay- 
ment of long-term foreign borrowing.) 

trample 18. During 1066. DI made a long- 
r™ foreign borrowing of $15,000,000. and 
rT 3 , the cnUr * amount that some year to 
a debt obligation of a Schedule B 
(B). During 1967, B repaid $5,000,000 
}™>cipal amount of the $15,000,000 debt ob- 
and during 1968. B repaid another 
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$5,000,000 principal amount of ouch debt ob¬ 
ligation. At the end of 1968. DI allocated 
$2,000,000 of the $10,000,000 returned (con¬ 
sidered to be "available proceeds" under the 

1968 regulations) to a positive net transfer 
of capita] to Schedule C. At the end of 1968. 
DI had proceeds of long-term foreign bor¬ 
rowing of $15,000,000: $8,000,000 were avail¬ 
able proceeds, $5,000,000 were expended 
In B. and $2,000,000 were allocated to 
Schedule C. 

In March 1969. B repaid the Anal $5,000,000 
principal amount or its debt obligation to 
DI. This repayment is recognized as a I 312 
<b) negative transfer of capital from B to 
DI and does not change the amount of avail¬ 
able proceeds. After the March transaction. 
DI held $8,000,000 of available proceeds, 
$5,000,000 of returned proceeds and $2,000,000 
of allocated proceeds. In June 1969. DI ex¬ 
pended the cash received from B In March 

1969 to acquire stock of a new Schedule A 
AFN. This constituted a transfer of capital 
tinder 1312(a). DI reoelved no deduction 
with respect to this transfer of capital, since 
the funds expended were not available pro¬ 
ceeds At tho end of 1969. DI allocates 
$4,000,000 of the available proceeds to posi¬ 
tive direct Investment In Schedule C. At the 
end of 1969. DI still has $15,000,000 of pro¬ 
ceeds of long-term foreign borrowing. 
$4,000,000 of which are available proceeds. 
$5,000,000 of which are considered to be 
expended In B. and $6,000,000 are allocated 
to C. 

§ 11321—8 Expenditure of ataslalilr pro¬ 
ceeds and deduction from net Iranafcr 
of capital. 

If a DI expends available proceeds of 
long-term foreign borrowing in a trans¬ 
fer of capital to an AFN (other than a 
Canadian AFN), the amount of such 
proceeds so expended 1s deducted from 
net transfer of capital to the appropriate 
scheduled area (1313(d)(1)), The de¬ 
duction is mandatory when available 
proceeds are so expended. 

Example 19. In March 1969. a U.S. corpora¬ 
tion acquires all the stock of an Argentinian 
company from an unafliliated foreign na¬ 
tional (X). The purchase price is $4,000,000. 
$1,000,000 of which is payable In cash at the 
closing. The balance Is to be paid in three 
equal annual installments of $1,000,000 
(together with accrued Interest) commenc¬ 
ing 1 year from the date of closing. Each 
future installment Is represented by a 
promissory note of DI payable to X. The 
borrowing qualifies as a long-term foreign 
borrowing under | 324 (a) and (e)(4). As¬ 
suming no other transactions. DI’s net 
transfer of capital to Schedule A (and world¬ 
wide) during 1969 wfU be $1,000,000 (Le.. a 
$4,000,000 transfer of capital under f 312(a) 
(1) resulting from the stock acquisition, 
from which Is deducted the $3,000,000 avail¬ 
able proceeds of long-term foreign borrowing 
expended In making that transfer of capital 
pursuant to 1313(d)(1)). 

Example 20 . DI has a Schedule C AFN (C). 
On June 1, 1969, DI purchases machinery 
from an unafflllated foreign national (X). 
The purchase price Is $1,000,000, all of which 
is to be paid on May 31. 1970. DI gives X 
Us promissory note for $1,000,000 payable 
on May 31. 1070, and X makes an agreement 
with DI as described In | 324(e) (4). to that 
the borrowing qualifies as a long-term for¬ 
eign borrowing. DI then transfers the ma¬ 
chinery to C. Assuming no other transactions. 
DI's net transfer of capital to Schedule C 
during 1969 will be aero, because DI receives 
a deduction under 5 313(d)(1) with respect 
to the available proceeds of long-term for¬ 
eign borrowing expended In the transfer of 
capital to C. 
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Example 21. On March 1. I960. DI pur¬ 
chases from an unafliliated foreign national 
(X) all outstanding stock of an Australian 
corporation for $3,000,000. of which $ 1 , 000,000 
is paid in cash at closing, the balance being 
payable in 1972. The $1,000,000 cash paid at 
closing was borrowed by DI from a foreign 
bank against a 3-year term note, so the pro¬ 
ceeds qualified as a long-term foreign borrow¬ 
ing under f 324 (a) and (e) (1). X has made 
an agreement as described In 1324(e)(4), 
so the extension of credit qualifies as a 
long-term foreign borrowing. Assuming no 
other transactions during 1969. DI's net 
transfer of capital to Schedule B will be zero. 
DI's $3,000,000 transfer of capital (the ac¬ 
quisition of tbe Australian corporation) Is 
reduced, pursuant to 1313(d)(1). by the 
$1,000.000 borrowed from the foreign bank 
and the $2,000,000 credit extended by X. 

Example 22. On April I. 1969, DI purchases 
from unafflllated foreign nationals all out¬ 
standing stock of a closely held Oerman cor¬ 
poration. In exchange therefor. DI delivers to 
the sellers $5,000,000 principal amount of 1- 
ycar debentures convertible into common 
stock of DI, that qualify as a long-term for¬ 
eign borrowing under 1324(a). Tbe foreign 
nationals make an agreement described In 
I 324(e) (4). DI has made a $5,000,000 trans¬ 
fer of capital to the Oerman corporation on 
April I, 1969. and receives a deduction under 
1313(d)(1) In an equal amount. Assuming 
no other transactions during tho year. DI's 
net transfer of capital to Schedule C during 
1969 will be zero. 

Example 23. DI borrows $5,000,000 In 
December 1968. that qualified as a long-term 
foreign borrowing under 1324 (a) and 

(e)(1). In January 1960, DI loaned the 
$5,000,000 to a Schedule A AFN (A) on 
A's 6-month note. Accordingly. DI made 
a $5,000,000 transfer of capital and re¬ 
ceived a deduction under 5 313 (d)(1), 

so that its net transfer of capital to 
Schedule A at the end of the first quarter 
was zero. In July 1969, A repaid the $5,000,000. 
os a result of which there was a 1312(b) 
transfer of capital from A to DI. In August 
1969. DI loaned the $5,000,000 to a Schedule 
B AFN (B), resulting In a 1312(a) transfer 
of capital to Schedule FJ Assuming no other 
relevant transactions during the year. DI 
has made positive direct investment of 
15.000.000 to Schedule B. Under I 203(d) (2). 
DI may allocate the proceeds to such positive 
direct investment in Schedule B, If DI com¬ 
piles with the reporting requirements of 
1203(d)(2) <i) and (11). If such allocation 
is made. DI must recognize a transfer of 
capital to Schedule A of $5,000,000 (thereby 
effectively cancelling the July f 312(b) trans¬ 
fer from A to DI). Note that a 1813(d)(1) 
deduction cannot be taken with respect to 
the 1969 loon to B. but the f 203(a) (2) re¬ 
allocation has the same effect as a f 313(d) 
(1) deduction. 

Example 24. In November I960. DI's Inter¬ 
national finance subsidiary made a public 
Issue of convertible debentures in principal 
amount of $25,000,000. which qualified os a 
long-term foreign borrowing under | 324 (a) 
and (e)(3). In February 1969, DI purchased 
machinery with $5,000,000 of available pro¬ 
ceeds derived from the public issue and In¬ 
stalled the machinery In Its Australian 
branch (B). Assuming that the transfer of 
machinery to B results in a net increase of 
$5,000,000 in B’s assets and there are no 
other relevant transactions during 1969, DI's 
net transfer of capital to Schedule B during 
1969 is zero, because the $5,000,000 transfer 
of capital is offset by a deduction in an equal 
amount of available proceeds of long-term 
foreign borrowing expended In such transfer 
of capital, pursuant to 1313(d)(1). 

Example 25. In December 1968. DI's inter¬ 
national finance subsidiary made a public 
issue of convertible debentures in principal 
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Amount of $20,000,000 which qualified as a 
long-term foreign borrowing under I 334 (a) 
and (e)(3). In February i960. DI expended 
• 10.000.000 of available proceeds of auch 
borrowing to acquire the assets of a German 
corporation, which DI organized as a direct 
branch. Upon acquisition, net assets of the 
branch (disregarding Dl*s equity interest) 
were $10,000,000. During the remainder of 
1239, DI made no further debt or equity In* 
vestment In the branch. However, after ac¬ 
quisition by DI, the branch incurred a loss in 
1069 of $500,000, so that Its net assets at the 
end of 1969 were $9,500,000. DI has no other 
Schedule C AFNs Although DI‘s net transfer 
of capital to the German branch during 1969 
would normally be $9,500,000 (by operation 
of I 313(b)). the $10,000,000 expended In ac¬ 
quisition of the branch is offset by a $10,000.- 
000 deduction under 1318(d)(1), because 
the acquisition was made with available 
proceeds. Therefore, after taking into ac¬ 
count the loss of $500,000. DI will have a 
negative net transfer of capital to Schedule 
C during 1069 of $500,000. 

Example 26. Ii* January 1969. DI borrowed 
$5,000,000 from a foreign bank, which 
qualified as a long-term foreign borrowing 
under f 334 (a) and (e)(1). During the same 
month. DI loaned the $5,000,000 to a 
Canadian AFN. The proceeds so expended 
are still available proceeds. (See 1 334(d).) 
No deduction with respect to their expendi¬ 
ture was received under I 313(d)(1) because 
I 1103 excludes Canada from Schedule B for 
purposes of | 313 (a) and (b). 

§ II32 1—0 Allocation of available pro¬ 
ceed*. 

A DI may reduce positive direct Invest¬ 
ment during a year by "allocating” avail¬ 
able proceeds of long-term foreign bor¬ 
rowing (made during the same or a 
prior year) to such positive direct Invest¬ 
ment. Allocation is accomplished when 
(a> an entry is made on the books and 
records maintained by DI pursuant to 
S 203(b); <b> the allocation and deduc¬ 
tion are reported on Form FDI-102F for 
the year in which made; and (c) the allo¬ 
cated proceeds, as of the end of the year 
in which allocation is made, are repatri¬ 
ated to the United States and are not 
held in any form of foreign property. 

Whereas deductions under 4 313(d) (1) 
are confined to transfers of capital (for 
purposes of calculating the amount of 
net transfer of capital), allocations and 
deductions under $ 306(e) may be applied 
to direct investment (comprised of both 
net transfer of capital and reinvested 
earnings). 

Example 27. DI has five wholly owned in¬ 
corporated AFNs in Schedule B. During 1969. 
DI is authorized to make positive direct In¬ 
vestment of $1,000,000 in Schedule B. In 1969, 
the Schedule B AFNa have earnings of 
$1,400,000 and pay no dividends, Dl's net 
transfer of capital to Schedule B is zero, 
and positive direct investment is. therefore, 
$1,400,000. In November 1969. DI makes a 
borrowing from a foreign bank of $900,000 
which qualifies a a a long-term foreign bor¬ 
rowing under 1 324 (a) and (e)(1) and de¬ 
posits the $900,000 In a demand deposit In a 
London bank. To reduce Schedule B positive 
direct investment to the authorized 
$1,000,000 for 1969: 

(a) DI repatriates $400,000 to the United 
States by December 31. 1969 as required by 
f 306(e) (1)011). and Invests the $400,000 in 
bonds of a U S corporation. 

(b) Thereafter DI enters an allocation on 
Its books and records, as required by 1306 


(e)(1) (1). and deducts $400,000 from posi¬ 
tive direct Investment on Its FDI-102F for 
1969. as required by | 306(e) (1) (11). 

Accordingly, DI has made positive direct In¬ 
vestment of $1,000,000 In Schedule B for 
1969. As to 1970 and subsequent years DI 
holds $500,000 In available proceeds ($900,000 
leas $400,000 allocated). 

During 1970. DZ lends Its AFNs In Sched¬ 
ule B $900,000. composed of the $500,000 of 
available proceeds deposited In the London 
bank and $400,000 of allocated proceeds, 
liquidating Us holding of U.8. corporate 
bonds. DI receives a deduction under |313 

(d) (1) of $500,000 for the transfer of capital 
made with the available proceeds, but does 
not receive a deduction for the transfer of 
capital made with the $400,000 of previously 
allocated proceeds. 

Example 2$. DI has three Schedule C AFNs. 
X, Y. and Z. and a $200,000 Schedule C allow¬ 
able. In November 1968, DI had secured a 
commitment for a line of credit from a 
foreign bank of up to $5,000,000 for a period 
of 6 years. During 1969. the following transac¬ 
tions take place: 

(a) X has $175,000 In earnings and pays 
no dividends. X repays $100,000 of a loan 
from DI and thereby satisfies a debt obliga¬ 
tion of X held by DI. 

(b) Y bM $25,000 of earnings and pays no 
dividends. DI performs services on behalf of 
Y worth $400,000, for which DI is not paid 
at the end of 1969. 

(c) Z has $50,000 of earnings and pays 
no dividends. DI leases machinery having a 
value of $500,000 to Z for a period of 10 years. 

DI thus has Schedule C reinvested earn¬ 
ings of $250,000 and a positive net transfer 
of capital of $800,000. resulting in positive 
direct Investment of $1,050,000. only 
$200,000 of which Is authorized. During De¬ 
cember 1969, DI takes down $850,000 under 
its line of credit, repatriate* the funds to 
the United States, and utilizes the funds to 
make a payment to a Ui3- lender on a real 
estate loan. Thereafter, pursuant to 1306 

(e) (1). DI records an allocation of $850,000 
in its 4 203(b) books and reports the allo¬ 
cation on its Form FDI-102F for 1969. Dl’s 
positive direct investment in Schedule C 
after the deduction is $200,000. 

Example 29. DI has one Schedule C AFN, a 
direct branch of the DI, and zero Schedule C 
allowable. During 1969, DI transfers used 
machinery of a value of $250,000 to its Sched¬ 
ule C branch, and the branch has $100,000 
of earnings, all of which Is retained, thereby 
increasing branch net assets by $350,000. In 
December of 1969. DI makes a long-term 
foreign borrowing from a foreign bank of 
$350,000, repatriates the proceeds thereof to 
the United States and deposits them In a New 
York bank. Thereafter. DI makes an entry in 
its I 203(b) book* and reports an allocation 
in its Form FDI-102F for 1969. Dl’s positive 
direct investment in Schedule C is zero. 

Example 30. In 1968. DI made a long-term 
foreign borrowing of $10,000,000 and ex¬ 
pended or allocated $8,000,000 of the proceeds 
thereof to transfers of capital in Schedules A 
and C. In December 1968, DI also loaned 
$3,000,000 of such proceeds on 6-month terms 
to a Canadian AFN. In June 1969. the 
6-month notes were renewed for another 6 
months. During 1969. DZ has positive direct 
Investment of $3,000,000 in Schedule B and a 
$1,000,000 allowable In Schedule B. In De¬ 
cember 1969, DI causes Its Canadian AFN to 
repay the loan to the DI. places the funds 
on deposit In a New York bank, makes an 
entry in its f 203(b) books and reports an 
allocation and deduction of $2,000,000 in Its 
Form FDI-102F for 1969. Dl’s positive direct 
investment in Schedule B Is $1,000,000. 


§ 11321—10 Allocation of expended pro¬ 
ceed* and reallocation of prcviou»iy 
allocated proceeds. 


Section 203(d) (2) permits a direct In¬ 
vestor expending proceeds of long-term 
foreign borrowing, and making a corre¬ 
sponding 4 313(d)(1) deduction during 
1968 or in subsequent years, to make un¬ 
limited successive deductions, in the 
same or successive years, from positive 
direct investment in other sclieduled 
areas. 

Under 4 263(d)(3), a direct investor 
allocating proceeds of long-term foreign 
borrowing to positive net transfer of 
capital during 1968 or to positive direct 
investment in succeeding years may 
thereafter reallocate such proceeds to 
positive direct Investment in other 
scheduled areas. 

Whenever a deduction against positive 
direct investment is made under 5 203 
(d)(2) or (3). a transfer of capital in 
an amount equal to the deduction must 
be recognized in the scheduled area in 
which the last prior deduction was made. 

Allocation of expended proceeds under 
4 203(d)(2) is accomplished in a man¬ 
ner similar to allocation of available 
proceeds under 4 366(e). Both sections 
require the DI to make appropriate 
entries In the books and records main¬ 
tained pursuant to 4 203 (b), and the allo¬ 
cation must be reported on the Dl’s next 
annual report (Form FDI-102F). Alloca¬ 
tions under 4 203(d)(2) are subject to 
the repatriation requirements of that 
section. 

Reallocation under 4 203(d) (2) and 
(3) of proceeds previously deducted 
under 4 313(d)(1). 4 203(d). or 4 306(e) 
requires appropriate bookkeeping entries. 
The DI must reflect the reallocation on 
books and records required to be kept 
by 4 203(b) and the corresponding de¬ 
duction together with the transfer of 
capital to the appropriate scheduled area 
on the next annual report (Form FDI- 
102F). Reallocations made pursuant to 
4 203(d) (3) are subject to the proscrip¬ 
tions of 4 306(e) with respect to the 
form in which the underlying proceed* 
may be held. 

No allocation or reallocation under 
4 203(d) (2) or (3) may take place with 
respect to any part of a long-term for¬ 
eign borrowing that has been repaid, 
since "proceeds” are extinguished by re¬ 


payment. 

Example 31. During 1968. DI made a long¬ 
term foreign borrowing of $5,000,000. and al¬ 
located the proceed* to poaitlve net trans¬ 
fer or capital to Schedule A (under I 3!3\dl 
(1) of the 1068 regulatlona). At the end « 
I960. DI has positive direct investment 
$6,000,000 In Schedule C. OFDI will interpret 
1203(d)(3) a« permitting DI to reallocate 
the $6,000,000 previously allocated to Sched¬ 
ule A during 1968 to the Schedule C 
direct investment, thereby reducing it w 
$1,000,000. by recording the f$alIo»tM» ® 
the books and records required In I 303 io>- 
by reporting the reallocation and deduct! 
in the annual report (Form FDI-10*F) 
1969. and by holding tho $ 3 , 000.000 or «u- 
located proceeds, as of the end of 19<®* h 
form permitted by 1306(e)(2). Upon 
reallocation, DI must recognize a tran* 
of capital to Schedule A of $ 5,000 000 


FEOERAl REGISTER, VOl. 34, NO. 213—WEDNES0AV, NOVEMBER 5, 1969 







Eztmple 32. During 1968. DI made a long¬ 
term foreign borrowing of $2,000,000 and uaed 
th« proceed* to extend a one-year loan to a 
Schedule B AFN (B). During 1069. B repays 
the loan, constituting a I 312(b) transfer 
of capital to DI. and DI invests the $2,000,000 
to bonds of a U S. corporation. During I960, 
DI allocates (pursuant to f 203(d)(2)) tho 
$3 000,000 to positive direct Investment In 
Schedule 0 by malting nn entry In the hooka 
and records required by | 203(b). and by re¬ 
porting the allocation and deduction on the 
annual report (Form FDI-102F) for 1969. 
DI must, as of ycarend, continue to hold the 
$ 2 , 000,000 in the U.B. corporate bonds (or In 
tome other form of US. property), unless 
the $2,000,000 U expended In making a fur¬ 
ther transfer of capital to an AFN. As a result 
of the allocation, positive direct Investment 
in Schedule C is reduced by $2,000,000, but 
DI must recognise a 1312(a) transfer of 
capital of $2,000,000 to Schedule B. 

Example 33. DI make# a long-term foreign 
borrowing of $3,000,000 In March 1960 and 
loans the proceeds to a Schedule B AFN (B). 
recognizing a I 312(a) transfer of capital to 
B and making a deduction from net transfer 
of capital to that scheduled area under 
| 313rd i (1). In October 1909. B repays the 
loan and DI then loans the $3,000,000 to a 
Schedule A AFN, resulting in a 1312(b) 
transfer of capital from B and a f 312(a) 
transfer of capital to A. On the annual report 
(Form FDI-102F). however. DI makes a f 203 
(d) (21 allocation of the $3,000,000 to posi¬ 
tive direct Investment In Schedule C. result¬ 
ing In a deduction of $3,000,000 from positive 
direct Investment In Schedule C and a f 312 
(i) transfer of capital In the same amount 
to Schedule B. DI la permitted to leave the 
$3,000,000 proceeds actually invested in 
Schedule A. notwithstanding the allocation 
to Schedule C. 

gramplc 34 . During 1967, DI made a long¬ 
term foreign borrowing of $5,000,000 and. In 
turn, lent the funds received to a Schedule A 
AFN for a 3-year term, repayment to be made 
la full at maturity. During I960. DI desires 
to allocate such proceed* to positive direct 
limetmant in Schedule O. This is not per¬ 
missible. The proceeds of the borrowing do 
not qualify for allocation under f 209(d) (2) 
dace they were expended as of December 31, 
I960. 

§ BS21—11 Repay men I of long-term for¬ 
eign borrowing. 

Repayment of long-term foreign bor¬ 
rowing reduces the amount of proceeds 
held by the DI, to the extent of the 
repayment. In addition, a transfer of 
etpltal must be recognized by the DI 
(under 8 312(a) (7)) upon repayment of 
the lomi-term foreign borrowing to the 
otent that the proceeds were expended 
® making transfers of capital to AFNs 
or were allocated to positive direct in- 
The charge to allowables is 
in the scheduled area in which the 
^auction from net transfer of capital 
or positive direct investment had been 
If. as a result of allocation or 
^allocation, deductions were token in 
wcessive .scheduled areas, the charge 
w allowable occurs in the last scheduled 
Sf** in which a deduction was taken, 
however, if the total deductions with 
to the amount of the borrowing 
•^am were last taken in two or more 
*c«edujed areas, the transfer of capital 
from repayment will be charged 
woportionally based on the last deduc- 
****** to each scheduled area. 

ln D I made a long-term 
^ borrowing of $1,000,000, and loaned 
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the proceed* to a Schedule C AFN, receiving 
a deduction with respect to such transfer of 
capital under 1313(d)(1). During I960, DI 
repay* tho long-term foreign borrowing DI 
must recognize a $1,000,000 transfer of capi¬ 
tal to Schedule C under 1312(a)(7). 

Example 37. In 1968, DI made a long-term 
foreign borrowing of $1,000,000, and allo¬ 
cated the proceed* to a positive net transfer 
of capital ln Schedule A. thereby receiving 
a deduction from Schedule A net transfer 
of capital under 1313(d)(1). In 1969, DI 
reallocated, under 1 203(d)(3), the proceed* 
to positive direct Investment in Schedule C. 
recognizing a transfer of capital to Schedule 
A and a deduction from pooitlve direct ln- 
veatment in Schedule C, each In the amount 
of $1,000,000. If, in 1970, DI repays the long¬ 
term foreign borrowing, DI must recognize a 
transfer of capital under 1312(a)(7) to 
Schedule C. since the last deduction with 
respect to the proceed* was received ln that 
scheduled area. 

Example 3B. In 1968. DI made a long-term 
foreign borrowing of $1,000,000. DI expended 
$600,000 of the proceed* In a transfer of 
capttai to Schedule B. receiving a deduction 
under f 313(d) (1) from net transfer of capi¬ 
tal In Schedule B. and allocated the remain¬ 
ing $400,000 to a positive net transfer of 
capital to Schedule C. receiving a similar 
deduction ln Schedule C. During 1969, DI 
repays the long-term foreign borrowing and 
DI recognise* a $600,000 transfer of capttai 
to Schedule B and a $400,000 transfer of capi¬ 
tal to Schedule C, under I 312(a) (7). 

Example 39. In 1968. DI mode a long-term 
foreign borrowing of $1,000,000. DI expended 
$500,000 of the proceeds in a transfer of capi¬ 
tal to Schedule A. allocated $200,000 to a 
positive net transfer of capital ln Schedule 

B. and allocated the remaining $300,000 to a 
positive net transfer of capital ln Schedule 

C. Appropriate deductions were also taken 
from net transfer of capital in each sched¬ 
uled area, under 1313(d)(1). During 1969. 
DI allocated to Schedule C. under 1203(d) 
(2), $250,000 of the proceeds previously ex¬ 
pended In Schedule A. thereby recognizing 
a transfer of capital to Schedule A and 
receiving a deduction from positive direct 
investment in Schedule C in the same 
amount. If. In 1970, DI repays the long-term 
foreign borrowing. DI must recognize trans¬ 
fer* of capital, under 1312(a)(7), ln the 
amount of $250,000 to Schedule A. $200,000 
to Schedule B, and $550,000 to Schedule C. 

Example 40. In February 1969. DI make* a 
long-term foreign borrowing of $1,000,000 
and loans the proceed* to a Schedule C AFN 
(C). receiving a deduction with respect to 
tho transfer of capital under f 313(d) (1). In 
March 1970, C repays the loan, rceultlng in 
a $1,000,000 transfer of capital under k 312 
(b). In June 1970. DI repays the long-term 
foreign borrowing. The repayment is rec¬ 
ognized as a transfer of capital to Schedule 
O of $1,000,000 under 1312(a)(7), since the 
last deduction with respect to the proceeds 
was received In that scheduled area. Note 
that the 1312(b) transfer of capital ln 
March 1970 will offset the June 1970 1 312 
(a)(7) transfer of capital for purposes of 
calculating the net transfer of capital to 
Schedule C during 1970. 

Repayment of a long-term foreign 
borrowing does not result In a transfer 
of capital If the proceeds of such bor¬ 
rowing are available proceeds at the time 
of repayment. Generally, available pro¬ 
ceeds are those proceeds that have not 
been expended or allocated and with 
respect to which a deduction under 8 313 
(d) (1) or 5 306(e) has not been received. 
Proceeds expended or allocated during 
the years 1965 through 1968 will be con¬ 
sidered available proceeds if returned to 
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the DI prior to December 31, 1968, and 
not thereafter expended or allocated. 

Example 41. DI makes a $1,000,000 long¬ 
term foreign borrowing during 1969 and 
loan* tho proceeds to a domestic subsidiary 
for working capita] purpose*. Such proceeds 
are not allocated to positive direct invest¬ 
ment at tho end of 1969. If such proceed* ore 
not expended in 1970. repayment of the 
long-term foreign borrowing in 1070 will not 
be a transfer of capital under I 312(a) (7). 

Example 42. During 1968, DI mode a 
$1,000,000 long-term foreign borrowing and 
loaned the proceeds, during May 1068. to a 
Schedule B AFN (B) on a 6-month note, 
receiving a deduction with respect to the 
transfer or capital under 1313(d)(1). In 
November 1968, B repaid the DI. Under the 
regulations ln effect during 1968. the re¬ 
payment did not constitute a I 312(b) trans¬ 
fer of capital from B to DI. but did con¬ 
stitute an increase in available proceed* of 
$1,000,000. In 1969. without having again 
expended the $1,000,000 in a transfer of capi¬ 
tal or allocated such proceeds, DI repays tho 
long-term foreign borrowing. DI has not 
made a transfer of capital under f 312(a) (7). 
If B’s note had been for 9 months and re¬ 
payment occurred ln February 1969, DI 
would recognize a I 312(b) transfer of capi¬ 
tal from B In 1969, the repayment would not 
have constituted an increase ln available 
proceeds, and repayment of tho long-term 
foreign borrowing in 1969 would be recog¬ 
nized a* a $1,000,000 transfer of capital to 
Schedule B under 1312(a)(7). 

Delivery of a DI's equity securities to 
holders of debt instruments issued by the 
DI (or its international finance sub¬ 
sidiary) In connection with a long-term 
foreign borrowing, pursuant to the ex¬ 
ercise of conversion or similar rights, is 
deemed a repayment of the borrowing 
in the principal amount of indebtedness 
surrendered. The conversion will result 
in repayment of the borrowing (and re¬ 
duction of proceeds) in the year the 
delivery of stock occurs. However, trans¬ 
fers of capital under 9 312(a)(7) result¬ 
ing from such repayment by conversion 
arc not recognized (and therefore arc 
not a charge against 8ubpart E allow¬ 
ables) until the year following the con¬ 
version. Thus, for example, if a DI’s 
international finance subsidiary Issues 
$20 million face amount of debentures 
convertible into stock of the parent and 
invests the proceeds in Schedule C AFNs 
of the parent, conversion by the foreign 
debenture holders of $1 million face 
amount Into stock in 1969 (the stock 
being delivered in 1969) results ln a $1 
million repayment of the borrowing (l.e., 
a $1 million transfer of capital to Sched¬ 
ule C) ln 1969 (see 8 324(b)(2)). How¬ 
ever, assuming such repayment in 1969 
is generally authorized by Subpart J, no 
reduction ln the DI’s 1969 Subpart E al¬ 
lowables will be made In 1969; rather, by 
operation of 8 1002(a)(3), the 1969 re¬ 
payment will be charged against Subpart 
E allowables in 1970 (and in subsequent 
years if such “repayment charge” ex¬ 
ceeds 1070 allowables). 

Surrender of debentures upon exercise 
of attached warrants is treated similarly. 
However, since a portion of the funds 
received from sale of debentures with 
warrants attached Is attributed to the 
warrants, the DI did not receive pro¬ 
ceeds of long-term foreign borrowing to 
the full extent of the face amount of the 
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Issue. Therefore, when a debenture is 
surrendered, a ratable portion of the 
principal amount will not result in 
repayment of a long-term foreign 
borrowing. 

Example 43. During 1068. DI*s interna¬ 
tional finance subsidiary Issued $10,000,000 
principal amount of debentures with war¬ 
rants attached, entitling holders to pur¬ 
chase 10 shares of DI's common stock at 
$100 and to present the debenture, having a 
principal amount of $1,000. in payment for 
the stock. DI's Independent financial counsel 
valued the warrants in an aggregate amount 
of $1,000,000. Therefore. DI realized $9,000.- 
000 proceeds of long-term foreign borrowing 
from sale of the debentures with warrants 
attached. Also during 1968, DI's International 
finance subsidiary loaned the entire $9,000,- 
000 to DI’s Schedule B AFN*. resulting In a 
1313(b)(1) deduction. In 1969. upon the 
presentaUon of a warrant and debenture, 
and delivery of common stock to the holder, 
there U a repayment of the debenture, a 
reduction of proceeds of long-term foreign 
borrowing (to the extent such proceeds were 
received from sale of the debenture), and 
a transfer of capital under I 312(a) (7). (The 
transfer of capital occurs because such pro¬ 
ceeds were Invested In Schedule B and a 
deduction under 1313(d)(1) had been re¬ 
ceived during 1968.) However, although the 
amount of repayment Is $1,000. the proceeds 
of long-term foreign borrowing received from 
sale of the debenture were $900. Accordingly, 
the transfer of capital to Schedule B and the 
corresponding reduction of proceeds will be 
•900. Recognition of the transfer of capital. 
If authorized by Subpart J. will be postponed 
until 1970. when the charge to Subpart E 
allowables occurs (see 1 1002(a)(3)). 

Generally, whether a transfer of capi¬ 
tal or a reduction of available proceeds 
results from repayment of a long-term 
foreign borrowing may be ascertained by 
a DI from the books and records kept 
pursuant to f 203(b). Accordingly, when 
a DI repays a long-term foreign borrow¬ 
ing, all proceeds of which have been ex¬ 
pended or allocated, the DI must report 
a transfer of capital under 5 312(a) (7). 
If a DI has not expended or allocated any 
part of a particular long-term foreign 
borrowing, repayment of the borrowing 
<in whole or in part) results in a reduc¬ 
tion of available proceeds. However, if a 
portion of proceeds of a borrowing haa 
been expended or allocated, while the 
remainder has not been expended or 
allocated and thus constitutes available 
proceeds, the effect of partial repayment 
cannot be ascertained from the DI’s 
books and records. In such case, any re¬ 
payment shall be treated first as a re¬ 
duction of available proceeds (until the 
available proceeds are reduced to zero) 
and then as a transfer of capital under 
5 312(a)(7). On the other hand, if a 
long-term foreign borrowing is in the 
form of debentures convertible into stock 
of the DI and a portion of the proceeds 
has been expended or allocated and the 
remainder is held as available proceeds, 
OPDI will permit the DI to elect whether 
repayments resulting from conversions 
will be treated as reductions of available 
proceeds or as transfers of capital under 
5 312(a) (7). 

Example 44. In March 1968. DI made a 
long-term foreign borrowing from a foreign 
bank. DI gave the hank 20 notes, each for 
$1,000,000. At the end of 1968. DI had ex¬ 
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pended or allocated $10,000,000 of the pro¬ 
ceeds. By June 1969. DI had expended an 
additional $5,000,000. Accordingly, there re¬ 
mained $6,000,000 of available proceeds. On 
October 1. 1969. DI repaid $2,000,000. The 
repayment did not oonstltute a transfer of 
capital under 1312(a)(7); rather, available 
proceed* were reduced from $5,000,000 to 
$3,000,000. 

Example 45. During 1968. DI*s interna¬ 
tional finance subsidiary made a public Issue 
of debentures convertible Into common stock 
of DL The issue qualified as a long-term 
foreign borrowing. The proceeds of such bor¬ 
rowing were $20,000,000. As of the end of 
June 1969. DI had expended $15,000,000 of 
these proceeds in transfer* of capital to a 
Schedule B AFN and $5,000,000 remained as 
available proceeds. During July 1969. 
$2,000,000 principal amount of debentures 
was converted into common stock of the 
DI. DI may treat the conversions either as 
reduction* of available proceeds or as trans¬ 
fers of capital to Schedule B. 

§11321-12 Refinancing. 

For purpose* of 58 324, 312(a) (7), and 
1002, refinancing of a long-term for¬ 
eign borrowing, in whole or in part, (by 
virtue of the renewal, extension or con¬ 
tinuance of the borrowing or by virtue of 
repayment of the borrowing with pro¬ 
ceeds of a subsequent long-term foreign 
borrowing obtained from the same or 
another lender) Is not deemed a repay¬ 
ment of the borrowing or the making 
of a new borrowing. Thus, for exam¬ 
ple, if a DI renews a 1-year note for any 
additional period of time, the renewal is 
not considered repayment of the orig¬ 
inal borrowing or making of a new bor¬ 
rowing. (The result would be the same 
if the original borrowing had been de¬ 
nominated in a foreign currency that 
under went revaluation or devaluation 
prior to the renewal.) If a DI has a long¬ 
term foreign borrowing of $100 and 
obtains a new long-term foreign bor¬ 
rowing of $500, using $100 of the proceeds 
to repay the original borrowing, that 
payment of $100 is not considered a 
'•repayment'* of the original borrowing; 
rather, a new borrowing of only $400 
will be deemed to have been made. 

Refinancing cannot retroactively qual¬ 
ify a borrowing i made on or after Jan. 1, 
1968) as a long-term foreign borrowing 
(sec 5 324(b)(1)). Thus, if a 6-month 
note that contains no express provisions 
for extension or renewal is. in fact, re¬ 
newed for another six months, the bor¬ 
rowing as so renewed does not constitute 
a long-term foreign borrowing. 

§R32i—13 Recordkeeping. 

Because funds or property that are 
proceeds of long-term foreign borrowing 
have special status under the regulations, 
it Is necessary that special records be 
kept by DIs showing disposition of such 
proceeds at any given time. Therefore, 
5 203(b) requires DIs to identify sep¬ 
arately each long-term foreign borrow¬ 
ing and to record each separate use of 
the proceeds. The term “use" refers not 
only to actual investments, but also to 
deductions taken under 5 203(d). 5 313 
(d)(1) or 5 306(e). For example, pro¬ 
ceeds loaned by a DI to an AFN in 
Schedule C will occasion a deduction 
from net transfer of capital to Schedule 
C under 5 313(d)(1), and the proceeds 


will actually be invested in the Schedule 
C AFN. However, If the Schedule C AFN 
repays the loan and the DI docs not 
thereafter allocate the returned proceeds 
under 5 203(d)(2), the Schedule C de¬ 
duction will remain In effect until re¬ 
payment of the underlying long-term 
foreign borrowing. (Upon such repay¬ 
ment. a 5 312(a) (7) transfer of capita) 
to Schedule C would have to be re¬ 
flected.) Similarly, proceeds allocated to 
and deducted from positive direct invest¬ 
ment In any scheduled area pursuant to 
5 306(e) may actually be Invested in 
bonds of a U.S. corporation, or expended 
in making a transfer of capital to an 
AFN. Accordingly, the DI must identify 
actual Investment of proceeds, as well 
as record direct investment deductions 
taken with respect to such proceeds. 

Example 46. During 1969. the international 
finance subsidiary of a U.S. oorporru lor. tDI) 
aella $25,000,000 face amount of debentures 
convertible Into DI’* common stock In a form 
that qualifies the Issue aa a long-term for¬ 
eign borrowing, (a) DI tells the debenture* 
at a discount of $1250,000 and pay* the 
underwriters commissions of $1250,000, re¬ 
ceiving $22200.000 net from the sale (b) 
DI Immediately expends $10,000,000 of the 
proceeds received to acquire a French cor¬ 
poration (C). which then becomes a Sched¬ 
ule C a til H ated foreign national, (e) DI 
deposits the remaining proceeds of the bor¬ 
rowing ($12200.000) In a demand account 
with a London bank (d) At the end of 1069. 
DI allocates $3,000,000 of these aval Uhls 
proceeds to positive direct Investment tn 
Schedule B. (e) In 1970. DI loans $5,000,000 
of the funds deposited In the London bank 
to C. (f) Subsequently, in 1970. $2,000,000 
face amount of debentures are converted 
(g) At the end of 1970. DI allocates $2,500,000 
of available proceeds to positive direct 
investment in Schedule B. 

The above transactions should be re¬ 
corded on the books and records required 
by 5 203(b) In the following manner: 

With respect to transaction (a). DI enter* 
proceeds of s long-term foreign bonwLnf 
In the amount of $25,000,000. 

With respect to transaction (b). DI enters 
an expenditure of $10,000,000 In connection 
with the transfer of capital Incident to ac¬ 
quisition of C (5 312(a)). and a deduction 
from net transfer of capital with respect to 
Schedule C (1313(d)(1)). After these en¬ 
tries. DI’s records will reflect $ 15.000200 
available proceeds and $10,000,000 expended 
proceeds (the latter being held in the form 
of C'a stock). 

With respect to transaction (c). DI enter* 
the demand deposit of $12200.000 available 
proceeds In the London bonk: these proceed* 
are now held In the form of liquid foreign 
balances. (Note that available proceeds are 
exempted from the repatriation requirement 
of I 203 (c) .1 DI does not transfer U-8. fund* 
abroad, as might have been done, to aug¬ 
ment liquid foreign balances up to the full 
$15,000,000 available proceeds (ace I 324(0). 
Accordingly. DI would reflect $2 500.000 (the 
amount of discount and commissions) « 
available proceeds as being held tn the United 
States. 

With respect to transaction (d>. the 
$3,000,000 allocation to Schedule ». DI ®*T 
use the foregoing $2,500,000 available pro¬ 
ceed* deemed held In the United State* Ac¬ 
cordingly. only $500,000 need be allocate 
out of available proceeds held os liquid for¬ 
eign balances. This $500,000 must be 
drawn from the London bank and rep aUlft ' 
ted to the United States. ( 1306 (e)); 
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doe* so, investing the #500.000 In bonds of 
a Ui3 corporation. The allocation, the source 
of Available proceeds used, and the repatria¬ 
tion transaction would be reflected In DI’s 
books and records pursuant to f 203(b). 

Accordingly, at the end of 1969. DI 
has recorded a long-term foreign bor¬ 
rowing. the proceeds of which are $25 
million. Of such proceeds, $10 million 
have been expended, with a deduction 
received in Schedule C. and are held in 
the form of stock of C; $2.5 million re¬ 
late to the discount and commission, are 
treated as being held in the United 
States and are allocated, with the de¬ 
duction In Schedule B; $500,000 are held 
in the form of bonds of a U.8. corpora¬ 
tion and are allocated, with the deduc¬ 
tion in Schedule B; and $12 million are 
held on deposit in the London bank and 
are available proceeds. 

With respect to transaction (e). DI enters 
us expenditure of $5,000,000 available pro¬ 
ceeds to C. Available proceeds In the London 
bonk ore decreased by such amount, and DI 
dot has another $5,000,000 deduction in 
Schedule C under I 313(d) (1). the expended 
proceeds being held in the form of a debt 
obligation of C. 

With respect to transaction (f), DI is per¬ 
mitted to treat the repayment by conversion 
of the debentures either aa a reduction of 
available proceeds or as a transfer of capital. 
DI elects to recognize a transfer of capital. 
Since total expended and allocated proceeds 
at the time of conversion are $18,000,000. 
with $15,000,000 expended In Schedule C and 
$3,000,000 allocated to Schedule B. % of 
$2,000,000 ($1.687,000). Is a transfer of capital 
to Schedule C and ><* Of #2.000,000 ($333,000) 
Is a transfer of capital to Schedule B. Simul¬ 
taneously, proceeds expended In C and allo¬ 
cated to B are reduced In an equal amount. 
Accordingly, DI treats the proceeds held in 
the form of debt obligation of C os reduced 
by $1,607,000, and DI treats allocated pro¬ 
ceeds held in the form of corporate bonds os 
having been reduced by $333,000. 

With respect to transaction <g), the allo¬ 
cation or $2500.000 to Schedule B is entered 
DI. The deposit In the London bank Is 
•town ** reduced by $2,500,000. Since DI 
must repatriate these allocated proceeds, the 
tods arc deposited in a New York bank 
Accordingly, DI would enter such deposit on 
IU record* also. 

At the end of 1970, DI has $23 million 
Proceeds of long-term foreign borrowing 
*J25 million less $2 million repayment). 
Of such proceeds, $4.5 million are still 
Available and are held on deposit In the 
toudon bank; $2.5 million (comprising 
toe discount and commission) are allo- 
cated to Schedule B and are treated as 
In the United States: $167,000 are 
AUocated to Schedule B and are held in 
U.S. corporate bonds; $2.5 
“union are allocated to Schedule B and 
w held on deposit with a New York 
j»hk; and $10 million are expended in 
And held In the form of equity secu¬ 
res of c: and $3,333,000 are expended 
, C and held in the form of debt obliga¬ 
tions of C. 

B502—Election of Allowables 

Section 502 requires » DI to elect, for 
year, (a) the 4 503 ‘•minimum*' al- 
J^Able of $i million. <b) the 1504(a) 
historical" allowable or (c) the I 504(b) 
allowable. 
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The election is required to be made on 
Form FDI-102F (Annual Report) filed 
for the year with respect to which the 
election Is made. Therefore. DIs will not 
be obliged to make a binding election 
for 1969 until the due date of the 1969 
annual report (Apr. 30. 1970. unless 
hereafter modified). However. Form 
FDI-102F for 1968 called for a tentative 
indication of the allowable to be elected 
for 1969, and DIs required to file quar¬ 
terly reports (Form FDI-102) during 
1969 were instructed to indicate in such 
reports any change of this tentative 
decision. 

Beginning in 1970. an ’'incremental 
earnings'* allowable under 4 506 w ill be 
available in addition to the allowable 
elected pursuant to 4 502. 

In the event of a merger between two 
or more DIs during a year, the resulting 
entity will be regarded as having been 
a single DI for the entire year In ques¬ 
tion, as well as for the base-period years. 
Accordingly, merger during a year of 
two DIs. each of which had tentatively 
elected to be governed by the 4 503 mini¬ 
mum allowable for such year, will not 
result in combination or pro rata attri¬ 
bution for such year of two 4 503 mini¬ 
mum allowables with respect to the 
surviving DI. Likewise, in the event of 
merger between DIs each of w r hich had 
tentatively elected to be governed either 
by the same 4 504 allowable, or between 
a DI tentatively electing 4 503 and a DI 
tentatively electing 4 504. or between a 
DI tentatively electing 4 504(a) and a 
DI tentatively electing 4 504(b). the sur¬ 
viving DI may choose to be governed by 
4 503. 4 504(a) or 4 504(b). but such elec¬ 
tion will extinguish any right or entitle¬ 
ment to the benefit, for the year of 
election, of the sections not elected. 

Note that the special allowable pro¬ 
vided in 4 1302 of Subpart M for U.S.- 
fiag carriers is applicable only If a 4 504 
allowable is elected under 4 502. 

B503—Worldwide Minimum 
Allowable 

§ B503—I Introduction. 

Section 503 in effect for 1969 allows 
any DI electing (under 4 502) to be gov¬ 
erned by the provisions of 4 503 to make 
positive direct investment not exceeding 
an aggregate of $1 million in all sched¬ 
uled areas. The section is intended 
primarily for the benefit of DIs that have 
small or no historical or earnings allow¬ 
ables under 4 504. 

§ B503-2 Summary. 

The 4 503 minimum allowable of $1 
million applies worldwide, as opposed to 
the schedular application of the •’his¬ 
torical*' or the “earnings** allowables pro¬ 
vided in 4 504. A significant qualification 
to 4 503 is that “aggregate annual losses” 
of all AFNs (defined in 4 503(b)), 
w r hether incorporated or unincorporated, 
must be excluded in computing positive 
direct Investment. 

Beginning in 1969, election of 4 503 in 
any year operates to eliminate allowables 
otherwise available during such year un¬ 
der 4 504 (Including carryforwards from 
prior years) and to eliminate carryfor¬ 
wards into succeeding years. 
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A DI having positive direct investment 
of $200,000 or less during 1968 under for¬ 
mer 4 503 and not electing 4 503 for 1969 
may carry forward the amount of 1968 
4 504 allowables, reduced by the positive 
direct investment actually made in each 
scheduled area during 1968. 

§ B503—3 Calculation of direct invest¬ 
ment under § 503. 

(!) Worldwide basis . Section 503(a) 
provides that positive direct investment 
is authorized on a worldwide basis up to 
$1 million, in contrast to the “schedular” 
limitations imposed by 4 504. 

Example I. DI ha m a wholly owned incor¬ 
porated AFN (B) In the United Kingdom and 
a wholly owned Incorporated AFN (A) In 
Argentina. During 1060, B ha* a loos of $500,- 
000. and A hot earnings or #1,500.000 all of 
which are reinvested. There arc no other 
earnings, resulting In worldwide positive di¬ 
rect investment made by DI during 1969 of 
#1.000,000, that Is authorized by I 503(a). 

Example 2. DI has three AFNs: A. a corpo¬ 
ration in Brazil; B. a corporation In Aus¬ 
tralia; and O, a branch in Germany. During 
1989. DI makes a positive transfer of capital 
of $700,000 to A and a negative transfer of 
capita] of $400,000 to D C earns $500,000. 
none of which is remitted, so that its net 
assets Increase by $500,000 A has losses of 
$300,000. and B earns $500,000 and pays no 
dividends. Positive direct Investment in all 
scheduled areas for 1989 Is #1,000.000 which 
is authorized by f 503(a). as shown by the 
following table (000 omitted): 



Amount by scheduled 
ane 


A 

B r 

Total 

NV trondiv of capita!. 

Reinvested earnings 

$7W 

(300) 

($400) $500 
500 0 

two 

so 

Pastllr* direct Invertmeet 

w 400 

100 500 

LOOI 


As illustrated by Examples 1 and 2 above, 
all of the positive and negative compo¬ 
nents of direct investment are taken 
into consideration without regard to the 
scheduled area of the particular trans¬ 
actions. In addition, dividends, remit¬ 
tances of branch profits and transfers of 
capital between AFNs in different sched¬ 
uled areas (except between Canadian 
and non-Canadian AFNs) will "net out”. 
Any number of such interschedular 
transactions may take place without 
affecting the amount of direct invest¬ 
ment for purposes of the regulations. 

Example 3. DI hus two AFNs: B, a corpora¬ 
tion In Schedule B. and C, a corporation 
in Schedule O. During 1909 DI transfers 
$1,000,000 to C. and B transfers $2,000,000 to 
C. Under 1505(a)(3) the transfer from B 
to C is treated os a transfer of capital from 
B to DI of $2,000,000 and a transfer of capital 
from DI to C of $2,000,000. DI has made posi¬ 
tive direct Investment of $1,000,000 In all 
scheduled areas under 1 503 (000 omitted); 

Net trantfer of capital 

To Schedule C-™_- $3,000 

To Schedule B-.-(2. 000) 

Poriritw direct investment 

In Schedule C_$3. 000 

In Schedule B..(2.000) 


Total _ 1.000 

(ii> Aggregate annual losses. Section 
503(b) provides that in calculating direct 
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investment, aggregate annual losses of 
Incorporated and unincorporated AFNs 
shall be disregarded. This provision is a 
departure from the general rule, set forth 
in f 306, that direct investment Is the 
sum of net transfer of capital and the 
DI’s share of reinvested earnings. The 
purpose of the I 503(b) rule is to prevent 
DIs electing the 9 503 minimum allow¬ 
able from using aggregate annual losses 
as an offset against transfers of capital. 
Section 503(b) is thus analogous to 
9 504(e), which requires that total losses 
of Schedule C Incorporated AFNs be 
eliminated in calculating Schedule C di¬ 
rect investment under 9 504. 

The term “aggregate annual losses** is 
derived from the “annual earnings** of 
the DI’s Incorporated and unincorpo¬ 
rated AFNs as defined in 9 504(b)(4) 
consolidated on a worldwide basis. If the 
computation of “annual earnings.- as 
provided in 9 504(b) (4). for all AFNs in 
all scheduled areas results in a negative 
amount, such negative amount consti¬ 
tutes “aggregate annual losses’* and 
must be eliminated in calculating the 
amount of direct investment for 9 503 
purposes. 

Example 4. DI hat three AFNs: X and Y. 
both corporation*, and Z a branch. During 
1969. X has earnings of $500,000, and Y has 
earnings of $200,000. Z has a net loss of $800.- 
000. DI*s AFNs have aggregate annual losses 
for I960 of $100,000. 

Annual earnings under 9 504(b) (4 > 
and aggregate annual losses under 9 503 
<b> are calculated for incorporated AFNs 
on the basis of total earnings (see § 306 
<c))/i.e„ without taking Into account 
dividends paid to the DI and intersched- 
ular dividends and remittances. 

Example 5. DI ha* two AFNs: A, a cor¬ 
poration. that has a branch, B, in a different 
scheduled area. 

In 1969. A cam* $1,000,000 and pays DI a 
dividend of $1,500,000. B has losses of 
$500,000. 

There are no aggregate annual losses. There 
are negative “reinvested earning*" in A of 
$500,000 but aggregate annual earnings are 
$500,000 (positive). 

If A had losses of $1,000,000 and paid no 
dividends, and B had earnings of $500,000 
and remitted $200,000 to A. DI s AFNs would 
have had aggregate annual losses of $500,000. 
Note that A has negative reinvested earnings 
of $600,000, 1-c , a loss of $1,000,000 reduced 
by the $200,000 remission of funds to A from 
B. 

Calculation of direct Investment by a 
DI with aggregate annual losses can be 
achieved most simply by adding the 
amount of aggregate annual losses to di¬ 
rect investment as computed under 9 306. 

The following examples Illustrate the 
treatment of aggregate annual losses in 
computing positive direct investment un¬ 
der 9 503: 

Example 6. During 1960. DI make* a $750.- 
000 positive transfer of capital to its wholly 
owned incorporated AFN (X). X earns $300- 
000 and pays no dividends. DI also has a 
branch <Y) that has losses of $500,000, re¬ 
sulting in a decrease In net branch assets of 
$500,000. DI also makes a negative transfer 
of capital of $50,000 to a second incorporated 
AFN <Z). There are no other relevant trans¬ 
action* during 1969. 

DI s direct investment for 1969 under f 503 
Is computed as foUows: The $750,000 positive 
transfer of capital to X is partially offset by 


the $50,000 negative transfer of capital from 
Z. X’a earnings of $300,000 are offset by $300.- 
000 of the $500,000 of Y*s losses, but the 
remaining $200,000 of losses constitute “ag¬ 
gregate annual losses," which are disregarded 
under I 503(b). Therefore, Dm direct Invest¬ 
ment for 1969 la $700,000, which is authorized 
by § 503(a). 

Alternatively, direct Investment can first 
be computed under | 306 (000 omitted): 


Net transfer of capital to X_$750 

Net transfer of capital to Y_.__(500) 

Net transfer of capital to Z- (50) 

Reinvested earnings of X__ 300 


Positive direct Investment_ 500 


Then, aggregate annual losses of $200 (thou¬ 
sand! are added to this figure, resulting in a 
total $700 (thousand| which is positive di¬ 
rect Investment far purposes of applving 
1503. 

Example 7. DI has two wholly owned In¬ 
corporated AFNs (X and Z). X ha* a wholly 
owned subsidiary (Y) In a different scheduled 
area, and Z has a branch (W) In a different 
scheduled area. The following takes place 
during 1969: X has earnings (excluding divi¬ 
dends received from Y) of $2,000,000 and pays 
n dividend to DI of $1,500,000 (before with¬ 
holding taxes): Y has losses of $3,000,000 
but pays a dividend to X of $250,000 (before 
withholding taxes): DI makes a positive 
transfer of capital of $3500.000 to Z: and W 
earns $500,000, all of which Is remitted to Z. 
and there is no change in W's net asset po¬ 
sition. To compute direct investment under 
f 503, direct investment under I 306 is first 
computed (000 omitted): 


Net transfer of capital to Z-$2.500 

Net transfer of capital to W.. 0 

Reinvested earnings of X ($2,000— 

$1.500—$250) ]. 750 

Reinvested earnings of Y ($3,000— 

($250)). (3.250) 

Reinvested earnings of Z (0— 

(—$500)) . 500 

Direct investment under ! 306_ 500 

Next “aggregate annual losses" are 
computed (000 omitted): 

Earnings of X-..-.. $2,000 

Dosses of Y- (3. 000) 

Net earnings of W___ 500 

Aggregate annual losses_ (500) 


Thus, positive direct Investment under | 503 
Is $1 million the sum of direct Investment 
under \ 306 of $500 (thousand) and aggregate 
annual losses of $500 (thousand], as calcu¬ 
lated above. 

(ill) Canadian AFNs. As a result o t 
99 1103 and 1104 of Subpart K, direct 
investment in Canadian AFNs is not in¬ 
cluded in calculating direct investment 
under 9 503. Accordingly, dividend distri¬ 
butions. profit remissions, and transfers 
of capital between Canadian and non- 
Canadian AFNs will not net out. For ex¬ 
ample. if a Canadian AFN transfers 
funds or other property to a non-Cana¬ 
dian AFN. the DI will be deemed to have 
made such transfer if the conditions of 
9 505 are met. However, because of 9 1103. 
the transfer deemed to have been made 
by the Canadian AFN to the DI (under 
9 505) will not offset the corresponding 
transfer deemed made by the DI to the 
non-Canadian AFN. Also, by virtue of 
9 504(b) (4). earnings of Canadian AFNs 
are excluded in calculating aggregate an¬ 
nual losses under 9 503. 

§ 11503— 1 Carryforward of tmu»rd por¬ 
tion. 

Unused 9 503 allowables may not be 
carried forward to succeeding years. In 
addition. 9 503 (c> provides that the elec¬ 


tion of 9 503 eliminates all existing | 504 
allowables as of the year of electing t 503, 
including historical and earnings allow¬ 
ables for such year, carryforwards from 
prior years and carryforwards into suc¬ 
ceeding years. 

Example 8. In I960. DI has allowables under 
I 504 of $50,000 in Schedule C. $500,000 la 
Schedule B. and $200,000 in Schedule A a 
portion of the allowables in Schedules A and 
B are carryforward* of I 504 allowable* not 
used in 1966. In 1969. DI. In order to moke 
pool live direct investment in Schedule c in 
excess of its I 504 allowable of $50,000. elect* 
I 503 and makes worldwide positive direct 
investment of $600,000. A* a result of thu 
election, the DI loses the f 504 scheduler 
allowables carried forward from 1968, and 
the unused portion of the I960 f 503 allow¬ 
able may not be carried forward into subse¬ 
quent years. 

Section 504 as in effect during 1968 
permitted a DI to carry forward any 
unused portion of the schedular allow¬ 
ables authorized by that section. Present 
9 504(f) preserves that carryforward for 
use in 1969 and succeeding years. How¬ 
ever, to make clear that positive direct 
investment authorized by 9 503 in 1966 
must be taken into account in calculat¬ 
ing the amount of such 9 504 carryfor¬ 
ward. 9 503(d) provides that if a DI 
elects to be governed by 9 504 in 1989. 
the 9 504 allowables carried forward 
from 1968 must be reduced by the 
amount of positive direct investment 
actually made in 1968. The reduction is 
made first in the scheduled area where 
the positive direct investment was made 
under 9 503 in 1968 and then In the re¬ 
maining scheduled areas in the following 
order: C-B-A. 

Example 9 . In 1968. DI hod allowable under 
I 504 of $50,000 in Schedule C. $60,000 m 
Schedule B. and $200,000 in Schedule A 
During 1968, DI mode positive direct mve»t- 
ment of $100,000 in Schedule C and $50,000 
in Schedule B under f 503 a* then In effect 
DI also made negative direct investment of 
$50,000 In Schedule A. which, under ( 504(f). 
may be carried forward to succeeding yew* 
together with any other unused Schedule A 
allowable. While the investment in Sched¬ 
ule C was not authorized under I 504. DD 
overall positive direct investment In 1968 
authorized under I 503. since positive direct 
investment in each scheduled are*, when 
added together, was $200,000 or less (in thb 
case. $150,000). and positive direct invest¬ 
ment in any one scheduled area did not ex¬ 
ceed $200,000 If DI does not elect the I 60S 
minimum allowable toe 1969. DI will carry 
forward to 1960 fi 304 allowables not used in 

1968 of $200,000. after the reductions pro¬ 
vided for in 1 503(d), distributed in 
scheduled area* as follow*: Zero In Sched¬ 
ule C. zero In Schedule B. and $ 200,000 IR 
Schedule A. The carryforward of $200,000 J* 
In addition to sny earnings allowable* or his¬ 
torical allowables which DI may have 

1969 under | 504. The above calculation* *£ 
set forth In tabular form as follows ( 00 O 
omitted): 


Amount by rhelalei 


C 11 * 


IMS | ®4 allowahlsf — 
Direct Invistment under | 803 

In UMR . 

Rrduclkwis to 1*0* \ SOI allow¬ 
able* under | 003(d) .- 

| 80* cany forwards to 1000..—. 


*»$»**> 
IOO M ^ 
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If DI elects to mako positive direct Invest¬ 
ment, in I960 under f 503. DI will loss the 
foregoing 1200 (thousand | carryforward 

in Schedule A for 1900 and succeeding years, 
hy reason of 1 503(c). 

If positive direct investment under 
| 503 in 1968 exceeded the 5 504 histori¬ 
cal allowable in two scheduled areas. 
I 503id) operates to eliminate the 9 504 
carryforward for those areas. Carryfor¬ 
ward in the remaining area will then be 
reduced by the aggregate amount of such 
excess. 


Example JO. In 1903, DI had allowables 
under 1504 of $100,000 in Schedule C. 
$200,000 m Schedule B and $50,000 In Sched¬ 
ule A. During 1968, DI * positive direct in¬ 
vestment was $130,000 In Schedule C. aero 
in Schedule B, and $70,000 In Schedule A. 
While DI exceeded the appUcabte allowables 
on a scheduler basis under f 504, the posi¬ 
tive direct investment mode during 1968 was. 
nevertheless, within the "minimum allow - 
able*' under I 503. olnoe neither positive di¬ 
rect Investment in any one scheduled area 
nor the total of positive direct Investment 
in each scheduled area exceeded $300,000. If 
DI elects to be governed by one of the I 504 
allowables for 1969. there will be no carry¬ 
forward of f 504 allowables in Schedules C 
and A since positive direct Investment In 
those scheduled areas was In excess of such 
allowables. Furthermore, carryforward of the 
unused Schedule B allowable from 1968 must 
b$ reduced by the amount of positive direct 
Investment mads during 1968 In Schedules C 
and A in excess of the f 504 scheduler allow¬ 
ables. t,e., $30,000 In Schedule C and $30,000 
tn Schedule A. Accordingly. DI** carryfor¬ 
ward of | 504 allowables Into 1969 will be 
mo for Schedules C and A. and $150,000 in 
Schedule B (the unused 1968 allowable of 
$200,000, reduced by 1968 positive direct in¬ 
vestment In excess of 1504 allowables of 
$30,000 in Schedule O and $20,000 In Sched¬ 
ule A), computed as follows (000 omitted): 


Hub 

Amount »►>• irhrdjiWd 


C 

It 

A 

URl 1 504 sJVnrshfo. 

Djrwt Invttimoal under | M$ 

$100 

S2DQ 

$50 

|H ID* 

lUdoctkm* tn im ft mm Allow- 
ttib under | .. . 

m 

0 

TO 

100 

A0 

50 

1urnrfonrnrd to t9*> _ 

0 

190 

0 


§ B503-3 Belated provisions* 

<1> Available proceeds. Section 203(d) 
<1> exempts DIs electing $ 503 from the 
restrictions otherwise applicable to posi¬ 
tive net transfers of capital while holding 
available proceeds of long-term foreign 
Borrowing in the form of foreign prop¬ 
erty. 

<il> Associated groups and persons 
WWW9 Inf crests in DIs . Section 905(b) 
t limits the use of 9 503 by members 
associa ted group with respect to a 
Kfoup AFN. and 9 906(b) (3 > <il> limits 

•SI*?* 6 °* 5 503 to Persons making an 

section under $ 906 ib> (1). 

reports . A DI may be 
pbrS P lJl rom Quarterly reports on 

among other require- 
mi.*» lma not made direct invest- 

snv J wh ^ thcr D°« lUve or negative) in 
tr, ftv!i* r ’ ginning with the year 1968, 
°* ** For this purpose. 

tncli riJi nve55 P llcnt t* 1 Can *da must be 
aed and no deduction will be made 


for proceeds of long-term foreign bor¬ 
rowing expended in transfers of capital 
to AFNs, even though deducted under 
§ 313(d)(1) for purposes of determining 
compliance under 4 201(a), or allocated 
to positive direct investment, even though 
deducted under $ 306(e) for purposes of 
determining compliance under $ 201(a). 
(See General Instruction B, including 
examples, of Instructions for Completing 
the 1969 Quarterly Report on Form FDI- 
102, Revised October 1969.) 

B504—Schedutar and Carryforward 
Allowables 

§1)301—1 Introduction. 

Section 504 provides alternative allow¬ 
ables applicable to direct investment in 
each of the three geographical “sched¬ 
ules*' (or “scheduled areas*') established 
for purposes of the Program (see 91 201 
and 319): An historical allowable <4 504 

(a) and (o) > and an earnings allowable 
(4 504 (b)). A DI may elect to be governed 
by cither of these 9 504 allowables as an 
alternative to the $1 million minimum 
allowable of I 503. 

Unlimited “downstream" utilization of 
§ 504 <&) or <b) allowables Is permitted 
(i.e., from Schedule C to Schedules B 
and A, and from Schedule B to Schedule 
A). Provision is also made for “upstream" 
adjustment of allowables under certain 
circumstances. Carryforward of unused 
allowables Into succeeding years is also 
permitted, so long as the DI continues 
electing to be governed by 4 504. (See 
4 503(b).) 

§ 11301—2 Summary. 

A DI electing to be governed by 4 504(a) 
for a given year may make positive direct 
Investment in Schedules A and B based 
on a percentage of average annual direct 
investment in those areas during 1965- 
66, viz.. 110 percent in Schedule A and 
65 percent in Schedule B. For Schedule C, 
the allowable is the lesser of (a) 35 per¬ 
cent of the DI*s average annual direct 
Investment in 1965-66 In Schedule C, or 

(b) the DI’s share of the current year's 
earnings of incorporated AFNs in Sched¬ 
ule C multiplied by the ratio of reinvested 
earnings to total earnings of such AFNs 
during 1964-66. 

Section 504(c) (1) and (2) provides 
that the 9 504(a) historical allowable in 
Schedule C may be increased if such 
allov/able is less than 30 percent of 
DI's annual earnings In that sched¬ 
uled area during the preceding year. The 
amount of authorized increase will be 
equal to the full amount of the differ¬ 
ence between such 30-percent earnings 
figure and the “basic*' historical allow¬ 
able for Schedule C determined under 
9 504(a) (3). if the sum of the 4 504(a) 
historical allowables in Schedules A and 
B are sufficiently large. The historical al¬ 
lowable In Schedule A and. If necessary, 
in Schedule B must be charged with such 
authorized Increase. An “upstream" ad¬ 
justment for the Schedule B allowable 
is also authorized by 9 504(c> (3 > in the 
same circumstances, to the extent there 
remains (after increasing the Schedule 
C historical allowable > any of the Sched¬ 


ule A historical allowable against which 
such increase can be charged. 

A DI electing the 4 504(b) earnings 
allowable is permitted to make positive 
direct investment in each scheduled area 
not exceeding 30 percent of “annual earn¬ 
ings'* (defined in 9 504(b)(4)) for the 
immediate preceding year in the respec¬ 
tive scheduled area. 

All or any part of the allowables com¬ 
puted pursuant to 9 504 (a) and fc) or 
9 504(b) may be used “downstream", i.e., 
the Schedule C allowable may be used in 
Schedule B or A instead of Schedule C 
and the Schedule B allowable may be 
used In Schedule A instead of Schedule 
B. A DI may carry forward into succeed¬ 
ing years any portion of a schedular al¬ 
lowable not used during the year. Nega¬ 
tive direct investment for a year in any 
scheduled area may also be carried for¬ 
ward and may also be used in other 
areas “downstream" in the same or sub¬ 
sequent years. However, tn any year for 
which a DI elects to be governed by the 
9 503 minimum allowable, all accrued 
carryforward of 9 504 allowables will be 
permanently lost. 

In calculating direct Investment in 
Schedule C for purposes of measuring use 
of the 9 504 allowable elected by a DI. 
losses of incorporated AFNs in the sched¬ 
uled area must be excluded. Such losses 
may. however, be carried forward to sub¬ 
sequent years as an offset to additional 
reinvestment of earnings of incorporated 
AFNs in Schedule C. 

Carryforwards authorized in 1968 un¬ 
der 9 504 as in effect for that year may 
be used In the same or downstream 
scheduled areas in 1969 and succeeding 
years, with the exception that lomee of 
Schedule C AFNs during 1968 may be 
carried forward only as an offset to rein¬ 
vested earnings in Schedule C (9 504(f)). 

§ 1)301—3 <'jilriil.ition of liifclortral ah 
lowuhlrt under § 301(a). 

(i) Schedule A and B. Section 504 
(a) (D and (2) authorizes annual posi¬ 
tive direct Investment in Schedule A in 
an amount equal to 110 percent of a DI's 
average annual direct investment in that 
scheduled area during 1965 and 1966, 
and in Schedule B in an amount equal to 
65 percent of a DI's average annual direct 
investment in that scheduled area dur¬ 
ing 1965 and 1966. The following exam¬ 
ples illustrate calculation of historical 
allowables for Schedule A (under 4 504 
(a)(1)) and for Schedule B (under 
9 504(a)(2)): 

Example /. DI made positive direct Invest¬ 
ment in Schedule A in 1065 of $3,000,000 and 
tn 1066 of $1,000,000. Average annual direct 
investment in Schedule A for 1065-66 is 
$2,000,000 ($3,000,000 plus $1,000,000 divided 
by 2.) The amount of annual positive direct 
Investment authorized under 1504(a)(1) Is 
$2,200,000 (110 percent of $2,000,000). If 
Schedule B rather than Schedule A were in¬ 
volved. 1504(a)(2) would authorize $1300.- 
000 of annual positive direct Investment (65 
percent of $2.000.000). 

Example 2. DI made positive direct invest¬ 
ment In Schedule A during 1965 of $1,000,000 
and negative direct Investment in 1966 of 
$500,000. Average annual direct Investment 
was. therefore. $250,000. DI made potlUve 
direct investment of $1,000,000 In Schedule 
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D during 1065 and negative direct Investment 
of $3,000,000 in 1006. Thus, annual average 
investment was a negative amount (L#., 
minus $500,000). treated as zero for purpoeee 
of calculating the historical allowable under 
1504(a) (1). (3). or (3) (t). Accordingly. 
DI's historical allowable for Schedule A la 
$275,000; for Schedule B. it is aero. (These 
are DI’s "basic** historical allowables, and the 
Schedule B allowable is subject to upward 
adjustment by • borrowing*' from the Sched¬ 
ule A allowable If the conditions specified 
in 1504(c)(3) are satisfied. See f B504-4 
Oil).) 

<U) Schedule C. Section 504(a)<3) au¬ 
thorizes annual positive direct invest¬ 
ment In Schedule C during a year in an 
amount equal to the lesser of: 

35 percent of a DI’s average annual direct 
investment in Schedule C during 1066 and 
1066: or 

The DIM share of current total annual 
earnings of incorporated Schedule C AFNu 
multiplied by the "reinvestment ratio." 

The ‘‘reinvestment ratio” is a fraction, 
the numerator of which is DI's share of 
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reinvested earnings of all incorporated 
AFNs In Schedule C during 1964-66 (cal¬ 
culated according to 9 306(b)). and the 
denominator of which is DI’s share of to¬ 
tal earnings of such AFNs during those 
years (calculated according to S 306<c> >. 
The reinvestment ratio will be zero if 
the AFNs had no earnings during the 
base years, or if such earnings as they 
did have were not reinvested during the 
base years. While the numerator may 
exceed the denominator, the reinvest¬ 
ment ratio may not be greater than 1 
(i.e., reinvested earnings during 1964-66 
may be recognized for purposes of 9 504 
(a) (3) (U) In an amount no greater than 
100 percent of total earnings for those 
years). 

Example 3. During 1964 through 1966. DI 
had three wholly owned Incorporated AFN* in 
Schedule C. that, in turn, had subaidiartee 
and branches located In other scheduled 
areas. Total earnings and reinvested earn¬ 
ings of DI's Schedule C AFNs were as shown 
below (000 omitted): 


Year 

Total naming, 
ns defined to 
| 306(c) 

Dividends ainl 
piu$ profit a received 
(net of with- 
tioitltnc Loses) 

Dividends pakl 

1**9 to DI (before tqttml* 

withhold in* taxes) 

Reinvested 

earning* 

M defined in 
1306(b) 

SIMM. 

isno 

1200 

rW) 

$soo 

1966. 

too 

1U0 

400 

XU 

11166. . 

$00 

$0$ 

200 

400 

Total.. _ 

_ 1,400 

wo 

800 

1,200 


Accordingly, the reinvestment ratio is 
1.200.000/1,400.000. or 0 86 During 1965 and 
1966. DI’s average annual direct investment 
in Schedule C was $3,000,000. In 1969. DI’s 
■hare of total earnings of the Schedule C 
AFNs Is $1,500,000. If DI electa to be governed 
by 1504(a). positive direct Investment of 
$1,050,000 will be authorized in Schedule C 
under I 504(a) (3); l.e.. 35 percent of 1965-66 
average annual direct Investment ($1,050.- 
000) Is less than total earnings for 1969 times 
the reinvestment ratio ($1,500,000x0 80 
= $1,290,000). 

In any of the following circumstances, 
a DI will have a zero allowable in Sched¬ 
ule C under 9 504(a) (3): 

Zero or negative average annual direct in¬ 
vestment during 1965-66; 

Zero or negative reinvested earnings for 
1064-66; 

Zero or negative total earning! for 1064-66; 

Zero or negative total earnings for the 
current year; or 

No Incorporated AFNs In Schedule C. 

However, some relief in the above situa¬ 
tions may be available In Schedule C 
under the carryforward provisions of 
99 564(d) < 3», 504(0, and 504<f)(3>. the 
9 504(b) earnings allowable or the up¬ 
stream adjustment to the { 504(a) his¬ 
torical allow able provided for in 9 504(c). 

§ 11501—I Calculation of § 501(b) earn¬ 
ings allowable* and g 501(c) adjust¬ 
ment to g 504(a) hiMorical allow¬ 
able*. 

The fi 504(b) earnings allowable is in¬ 
tended Vo benefit DIs with small or no 
historical allowables under 9 504<a), and 
the 9 504(c) "upstream adjustment” to 
9 504(a) historical allowables is intended 
principally to aid DIs with small or no 
historical allowables in Schedule C. 
Either the earnings allowable or the up¬ 


stream adjustment may be advantageous 
when 30 percent of earnings for the year 
immediately preceding the year of elect¬ 
ing either the 9 504 historical or earnings 
allowable exceeds a DI's historical 
allowables. 

Accordingly, a DI with no Schedule C 
historical allowable may. nevertheless, 
be authorized to make positive direct in¬ 
vestment in that scheduled area based 
on Schedule C earnings during the pre¬ 
ceding year. Election of the earnings 
allowable under 9 504(b). however, re¬ 
quires its use in all scheduled areas. 
Where historical allowables In Schedules 
A and B are substantial, it may not be 
to a DI’s advantage to elect 9 504(b) 
because the historical allowables in 
Schedules A and B could not then be 
utilized. Under these circumstances, the 
DI may benefit from the "upstream ad¬ 
justment" to historical allowables pro¬ 
vided by 9 504(c). whereby the historical 
allowables can be shifted “upstream” to 
Schedule C from Schedules A and B. 

(i) Section 504(b); 30 percent earn - 
inos allowables . A DI may elect, under 
9 502(a) (3), to be governed by the allow’- • 
able provided in 9 504(b), authorizing 
positive direct investment in each 
scheduled area equal to 30 percent of the 
DI’s share of AFN earnings in such area 
during the immediately preceding year. 

The earnings allowable is computed on 
the basis of a DI’s annual earnings in a 
scheduled area, defined in 9 504(b)(4) 
as the DI's share of “total earnings or 
total losses” of all Incorporated AFNs 
in such scheduled area (determined as 
provided in 9 306(c)) plus the DI's share 
of “net earnings or losses” of all un¬ 
incorporated AFNs during the year In 
such scheduled area. Earnings or losses 


of Canadian affiliates are excluded from 
this computation. 

Example 4. DIM 1968 share of AFN annual 
earnings are $1,000,000 In Schedule C and 
$1,500,000 In Schedule A. DI’* Schedule B 
AFNs Incurred aggregate losses during 1968 
of $200,000. Schedule B "annual earning* * in 
1968 arc. therefore, a negative $200,000 II 
DI elect* the 30 percent earning* allowable 
for 1969 under 1502(a)(3), allowables un¬ 
der I 504(b) wtU be $300,000 In Schedule C 
(30 percent of $1000.000), zero In 8cbeduie 
B (since DI had aggregate loose* in Schedule 
B in 1968), and $450,000 In Schedule A (30 
percent of $ 1 , 600 , 000 ). 

Example 5. DIM sole AFN. a Schedule C 
branch (C). had earnings of $2,000,000 in 
1968. that resulted In a net Increase of 12,- 
000.000 in CM net assets and, therefore. * 
positive net transfer of capital of $2,000 000 
to C (under f 313(b)) and. assuming no other 
relevant transactions, a positive net transfer 
of capital of $2,000,000 to Schedule C ( under 
1313(0)). DI had no historical allowable* 
in Schedule C under I 504(a) (8). Therefore, 
DIM positive net transfer of capital In 1968 
was not authorized under 1504(a)(3). m 
I n effect for that year (such section only 
permitted reinvestment of current earnings 
of Incorporated AFNs in Schedule C). (The 
only poeitive net transfer of capital to Sched¬ 
ule C that DI oould make In 1968 under 
I 504 would have been pursuant to the "ex¬ 
cess dividend" provision of | 504(c) (1)01), 
as In effect for that year.) During 1989, how¬ 
ever, a positive net transfer of oapltal to C 
would be authorized in the amount of $600.- 
000 (30 percent of $2,000,000). under the 30 
percent earnings allowable of 1504(b). (Al¬ 
ternatively, if DI elects the historical allow¬ 
ables under f 502(a) (2), a positive net trans¬ 
fer of capital to C would be authorised If 
there are Schedule A or B historical allow¬ 
ables available to ‘’upstream" under 1504 
(c)> 

(ID Section 504(c): 99 Upstream " use 
o/ allowables . A DI electing under 5 502 
(a)(2) to be governed by the schcdular 
9 504(a) historical Allowables obtain the 
benefit of an “upstream” adjustment of 
such allowables as required by 9 504»c)- 
Section504(c) (l) and (2) automatically 
increases the Schedule C allowable if 
30 percent of DI’s annual earnings in 
Schedule C in the preceding year exceed 
the 9 504(a) historical allowable in that 
scheduled area for the current year and 
if there are historical allowables in 
Schedules A and/or B. Section 504(c) <3> 
will operate in a corresponding manner 
to increase the Schedule B allowable, If 
any Schedule A historical allowable re¬ 
mains after the 9 504(c) (1) adjustment 

The upstream adjustment is tire lesser 
of (a) the excess of 30 percent of the 
preceding year’s annual earnings in the 
upstream scheduled area over the his¬ 
torical allowable for that area, or <b> 
the aggregate amount of the historical 
allowables in the downstream schedules 

Although tire “upstream” adjustment 
is automatic. 5 504<d> (2) and (3> per¬ 
mits a DI to utilize allowables for positive 
direct investment in a “downstream 
schedule. 

Unused allowables carried forward 
from 1968 pursuant to 9 504(f), or car¬ 
ried forward from 1969 or later years 
pursuant to 9 504(d), are not available 
for adjustment upstream: only a cur¬ 
rent year’s historical allowable calcu¬ 
lated under 9 504(a) may be used for this 
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purpose. On the other hand, the addi¬ 
tional allowables in Schedules B and C 
resulting from an upstream adjustment 
may themselves be carried forward Into 

succeeding years. 

t: sample 6. In 1060. DI has f 504(a) his¬ 
torical allowables In each of the scheduled 
areas as shown on line (1) of the table be¬ 
low DI also has a carryforward of unused 
altowablea from 1968 In Schedule A of $1.- 
000,000 (line (2) below). In 1068 DPs share 
of annual earnings of AFNa in each sched¬ 
uled area was as shown on Une (3) below. 
If DI electa, pursuant to | 502(a) (2). to be 
governed by I 504(a) for I960. DI's historical 
allowables under f 504(a) are adjusted pur¬ 
suant to 1 504(c). thereby Increasing the 
Schedule C allowable by $2,000,000. Of this 
amount, $1500.000 is moved upstream from 
Schedule A and $500,000 is upstreamed from 
Schedule B. with corresponding reductions 
In the historical allowables for those sched¬ 
ules. as shown below (000 omitted): 


Ilea 

Amount by triieluM arrn 

C 

B 

A 

Total 

(11 !**(*) historical 
liluwxMes. 

*1,000 

*2.300 

*$M0 

*$000 

<n i 504(0 earry- 
tonrenl allowable 
horn left*.. 

0 

0 

1.000 

1,000 

(I) !W«» annual 

osmtoci...- 

(<l^ 10 Percent of 

10.000 

$000 

$oco 

16,000 

$000 

1,200 

coo 

$900 

P) i'*>i f&ta).. 

Mstorlcal allowables 
4fl<* | 104(c) 
“upatreom” 
vijoMiaenU. . 

$900 

$000 

0 

$000 


Presumably, DI win elect to use the ad¬ 
justed historical allowables rather than the 
30 percent earnings allowable under I 504 
(b). since (1) total historical allowables ($5.- 
000.000) available under 1504(a) exceed to¬ 
tal earnings allowables ($4,800,000) available 
under 1504(b); (2) the Schedule C allow¬ 
able la as great and the Schedule B el low- 
abla greater under f 504(a) than under 
1 504(b); and (3) under 1504(d), DI may 
use any portion of the Schedule C adjusted 
historical allowable downstream in Sched¬ 
ule B or A. and any portion of the Schedule B 
allowable In Schedule A While no part of the 
•l.000.000 carryforward in Schedule A from 
1988 can be adjusted upstream. DI may use 
that aa an additional allowable In Schedule A. 

Since DI has an unadjusted historical al¬ 
lowable m Schedule C of $1,000,000, tho 
amount moved to Schedule O from Schedules 
A and B is $2,000,000. i.e., the difference be- 
tvten 30 percent of 1968 earnings in Sched¬ 
ule C and the historical allowable in Schedule 
f N<H * however, that if the aggregate his- 
joncal allowables for Schedules A and B had 
w*n lean than $2,000,000, the Schedule C al¬ 
lowable could have been Increased only by 
6! 4ch leaser amount of aggregate historical al- 
for Schedudoa A and B. The total 
JfSJtuted historical allowable of $3,000,000 In 
schedule C can bo used In Schedules C. B, or 
1969 or In succeeding years In the same 
wanner aa U generally permitted for | 504 
Wtowubte in Schedule C 
tiarnplc 7. In 1900. DI hea I 604<*) hUtorl- 
dl'.wnble, in each echoduled are* aa 
la (1). and Dr. share of annual 
* rTUn «® In loos u aa ehown In line <3) of 
• 5 “ table below (000 omitted): 


Item 


Amount by schertoled area 
C B A loUl 


(1) 1 fiM(a) historical 

allowable*_ WOO *2.000 *4.000 

(2) lUCa annual 

comings__ 10,000 *,000 10,000 

(3) *0 percent of 

lln#(2)._ —>.000 2,400 $000 

(4) 196M | 004(a) 
historical sllowablca 
after | 004(e) 
upstream 

adjustment*.. $000 $400 $100 


1$ 500 
2$ 000 
$400 


$*00 


Presumably. DI will elect to be governed 
by the 30 percent earnings allowable pro¬ 
vided In 1504(b), since total allowable© 
available to DI under the 30 percent earn¬ 
ings allowable ($8,400,000) exceed total his¬ 
torical allowables ($6,500,000 under f 504 
(a) and (c) and since the I 604(b) allow¬ 
ables in each scheduled area are as great 
or greater than In each schedule under 
1604(b). The 30 percent earnings allow¬ 
ables are divided among the scheduled areas 
to reflect DI’s share of 1968 annual earnings 
In each schedule. Whichever category of al¬ 
lowable is elected. DI may use such allow¬ 
ables “downstream” under I 504(d). Par ex¬ 
ample. all allowables could be used in 
Schedule A. 

Example 8. DI has no historical allowables 
under 1504(a). In 1968. DI had earnings In 
each scheduled area as shown In line (2) of 
the table below (000 omitted): 


lb*tn 


Amount by acbedulod arm 
C R A Total 


(I) 1501(a) historical 

ollbwmblee... . 

C2> 198s annual earn- 

CD 30|>ortentofuiaa(2) 
(4) ieno | sokiA) bis* 
torical al l ow a ble after 


| JfMlc) upstream 
adjustments 


0 0 

* 10.000 $$ono 
$000 1, «*> 


0 0 


0 0 

*i.oon *17. urn 
300 $100 


0 0 


Presumably. DI will elect under I 502(a) (3) 
to compute Its 1969 allowables baaed on the 
30 percent earnings allowable under I 504(b). 
Section 504(a) and (c) would not be elected, 
since DI has no historical allowables. During 
1969, however. DI may make positive direct 
investment In Schedule B or Schedule A In 
excess of the amounts indicated in Une (3) 
above, by virtue of the “downstream” pro¬ 
visions of f 504(d). In other words. DI may 
carry down all or part of the Schedule B 
earnings allowable to Schedule A under 
4 504(d)(2), and all or part of the Schedule 
C earnings allowable to Schedule B or A 
under I 504(d)(3). 

§ B.%04—3 Transfer or carryforward of 
schcdulur allowable*. 

Section 504(d> provides that the un¬ 
used portion, if any. of the historical or 
earnings allowables provided in I 504 
may be utilized in the same scheduled 
area in succeeding years to authorize 
positive direct Investment in addition to 
that otherwise permitted, or may be used 
In other scheduled areas “downstream” 
in the same or succeeding years. 

Schedule C allowables, to the extent 
unused in that area during the year, may 
be used In Schedules A and B in the same 
year or in Schedules C. B. and A in suc¬ 
ceeding years. An unused allowable in 


Schedule B may be used in Schedule A 
in the current year or in Schedules B and 
A in succeeding years. An unused allow¬ 
able in Schedule A may be used only in 
Schedule A in succeeding years. 

The effect of the downstream and 
carryforward provisions Is that, in addi¬ 
tion to the amounts authorized by the 
basic historical or earnings allowable 
elected, a DI may make positive direct in¬ 
vestment in each scheduled area up to 
the amount of any allowables that were 
available but unused In such area in 
prior years and that were available but 
unused in upstream areas in the same 
and prior years. 

Both the historical allowable of I 504 
(a) and (c) and the earnings allowable 
of 3 504(b) can be used downstream or 
carried forward. The amount that may 
be carried forward is the excess of au¬ 
thorized positive direct investment over 
direct investment actually made during 
a given year, whether positive or nega¬ 
tive. If no positive direct investment is 
authorized but negative direct invest¬ 
ment Is made, then the amount of such 
negative direct investment may be used 
downstream or carried forward. 

(i) Schedule A carryforward. The fol¬ 
lowing examples illustrate 3 504(d)(1), 
governing the carryforward of unused 
Schedule A allowables: 

Example 9. DI elect* the historical allow¬ 
able for i960. Under » 504(a)(1) the Sched¬ 
ule A allowable la $500,000. but DI make* 
punitive direct Investment of only $200,000. 
Under f 604(d)(1), DI may carry forward 
the $300,000 difference aa an additional 
Schedule A allowable for use In succeeding 
yean. If the hie tort cal allowable la elected 
again In 1970, DI may make positive direct 
Inveatment of $800,000, consisting of tho 
$500,000 authorized by 1 504(a)(1) and the 
$300,000 authorised by 1504(d)(1). 

Example 10. DI elecu the historical allow¬ 
able for 1960. Under 1504(a)(1), DI ha* a 
zero allowable In Schedule A. In 1960. Dr* 
■ole incorporated APN In Schedule A ha* 
earning* of $500,000, pay* DI a dividend of 
$500,000. and transfer* $500,000 to DI. For 
1989, DI has negative direct Investment of 
$500,000 In Schedule A. Under 4 504(d)(1), 
thle may be ueed to offeet a corresponding 
amount of poaitlve direct Investment In 
Schedule A in succeeding year*. 

In 1970. DI electa the 30 percent earnings 
allowable under 1504(b). Authorised posi¬ 
tive direct inveatment in Schedule A in 1970 
will be $650,000: $150,000 (30 percent of 1909 
total earnings) plus $500,000 carryforward 
under I 504<d)(l). 

If DI's historical allowable had been $100.- 
000 in Schedule A. the carryforward allowable 
would have been $600,000 (the sum of the 
historical allowable of $100,000 and negative 
direct Investment of $500,000). 

If a DI had unused allowable* in 
Schedule A In 1968, former 3 504'bxi) 
in effect for 1968 authorized their carry¬ 
forward into 1969 and succeeding years. 
Present 3 504(f)(1) specifically preserves 
these carryforwards. 

<ii) Schedule B downstream or carry¬ 
forward. Unused historical or earnings 
allowables in Schedule B may be carried 
forward in the same manner as those In 
Schedule A, as provided by 3 504(d)(2). 


FEDERAL REGISTER, VOL 34, NO. 313—WEDNESDAY, NOVEMBER 5, 1969 


























17844 


RULES AND REGULATIONS 


The unused Schedule B allowables may 
also be used downstream in Schedule A 
In the same or succeeding years. Under 
former f 504(b) (2), unused 1968 Sched¬ 
ule B allowables authorized additional 
positive direct investment in Schedules 
B and or A in 1969 and succeeding years. 
Present 5 504(f) <2> specifically preserves 
these carryforwards. 

Example It. DVs Schedule B historical al¬ 
lowable la $1,000,000. Positive direct Invest¬ 
ment of $500,000 Is made during 1068 in that 
schedule. 

In 1060. DI electa the historical allowable 
and may make positive direct investment in 
Schedule B or $1,500,000. conaUUng of the 
$1,000,000 historical allowable under 1504 
(a)(2) plus the $500,000 carryforward from 
1068 under 1 504(f)(2). All or any part of 
this $1,500,000 not used In Schedule B dur¬ 
ing 1060 may be used In Schedule A In 1060 
or in Schedule B and/or A In succeeding 
years, under I 504(d) (2). 

(ill) Schedule C downstream or carry¬ 
forward. Unused allowables in Schedule 
C may be used downstream or carried 
forward, pursuant to I 504(d)(3). 

Section 504(f) <3) preserves the Sched¬ 
ule C carryforwards authorized under 
former 5 504 in effect for 1968 and in¬ 
creases the scope of their use. During 
1968, 5 504(0(1) authorized carryfor¬ 
ward of Schedule C allowables unused as 
a result of "excess dividends", and I 504 
<c> (2) in effect for 1968 authorized car¬ 
ryforward unused as a result of neg¬ 
ative net transfer of capital. Under 
present 5 504(f) (3) (i), these 1968 carry¬ 
forward allowables can be used by the 
DI to make positive direct Investment 
in Schedules C. B. and/or A in 1969 and 
succeeding years in addition to that 
otherwise authorized. 

"Total losses" of incorporated AFNs In 
Schedule C during 1968 may be carried 
forward to 1969 and succeeding years 
only as an authorization for additional 
reinvested earnings In Schedule C. See 
5 504(f)(3)(H). 

§ B504—6 Total low of inrorporntrd 
AFN* in Schedule C« 

Section 504(e) provides that total 
losses (as defined in 5 306(c)) of incor¬ 
porated AFNs in Schedule C must not be 
taken into account in calculating positive 
direct investment in that scheduled area 
under 5 504. However, this requirement 
does not affect the computation of allow¬ 
ables under 5 504(a)(3) or 5 504(b); it 
Is applicable only in calculating the 
amount of direct investment made dur¬ 
ing a year and the extent to which the 
given allowable for such year has been 
used up. The principal purpose of 5 504 
(e) is to prevent total losses of Incor¬ 
porated AFNs in Schedule C from being 
utilized in the current year or succeeding 
years to authorize transfers of capital to 
AFNs that result In positive direct In¬ 
vestment In any scheduled area. Such 
losses may, however, be carried forward 
for use to authorize additional reinvested 
earnings of incorporated AFNs in 
Schedule C In subsequent years. 

By operation of this section, total losses 
of Incorporated Schedule C AFNs are. in 
effect assigned a value of zero for pur¬ 
poses of computing direct Investment in 
Schedule C under 5 306. (Accordingly, 
the formula suggested in 5 B306-6(ill) 


for determining reinvested earnings pur¬ 
suant to 5 306(b) would, if total earnings 
are zero or a negative amount, be: 

RE = 0— |(DP-f-dp) — (dr f pr) |. 

Example 12. DI has both incorporated and 
unincorporated AFNs in Schedule C. In 1969 
DI electa the earnings allowable under 
1 504(b). The 1 504(b) earnings allowable 
toe 1969 in Schedule C is $500,000. 

The incorporated AFNs have looses of 
$200,000 and pay no dividends. The unin¬ 
corporated AFNs have earning of $600,000 
and a net increase in assets of $600,000 At 
this point, DI has made positive direct in¬ 
vestment of $600,000 because the $200,000 
total losses are disregarded under 1 504(e). 
In order to be In compliance for 1969. DI will 
have to reduce this positive direct invest¬ 
ment by $100,000 through a negative trans¬ 
fer of capital or an offset using proceeds of 
long-term foreign borrowing. However. DI can 
carry the $200,000 loss forward Into 1070 to 
authorize additional reinvested earnings of 
incorporated AFNs in Schedule C. 

If the AFNs had been In Schedule A or B. 
positive direct Investment would have been 
$400,000 ($600,000 net transfer of capital, 
plus total losses (negative reinvested earn¬ 
ings) of $200.000). 

Example 13. DI has only Incorporated AFNs 
In Schedule O. that earn $500,000 in 1969 and 
pay dividends of $700,000 to the DI Thus, 
total earnings are $500,000. while reinvested 
earnings are negative In the amount of 
$200,000. If there are no other relevant trans¬ 
actions during the year. DI will have made 
negative direct Investment of $200,000. This 
can be used to authorize positive direct in¬ 
vestment (positive transfers of capital or 
reinvested earnings) or up to $200,000 in 
Schedule O in subsequent yean, or in 
Schedules A and B in the same and subse¬ 
quent years (see I 504(d) (3)). (This example 
Illustrates the difference between losses of 
incorporated AFNs In Schedule C and nega¬ 
tive reinvested earnings of such AFNs in 
terms of permissible use as & carryforward 
into subsequent years.) 

Example 14% DI has a wholly owned Incor¬ 
porated AFN (C) in Schedule C with a 
branch (A) In Schedule A. DI electa the 
I 504(b) earnings allowable for 1069. pursu¬ 
ant to which the Schedule C allowable is 
$700,000. A earns $1,000,000. 

On December 30. 1969. it appears that C 
will have losses of $200,000 Ncvcrtbless. A 
may remit no more than $700,000 to C. By 
operation of 8 306(b). proflu received by an 
Incorporated AFN from a branch in another 
scheduled area are considered to be rein¬ 
vested earnings of the parent. Therefore, if 
A remlU $700,000 to C. net reinvested earn¬ 
ings (and DI’s positive direct investment) 
would be only $500,000. However. In comput¬ 
ing positive direct Investment In Schedule 
C under | 306, C’s losses must be excluded: 
in effect, they are treated as earnings of 
aero. Therefore, positive direct Investment 
in Schedule C would be the full $700,000 
permitted under the f 504(b) earnings allow¬ 
able for 1969. 

If the Incorporated AFN had been in 
Schedule B. however. IU branch could have 
remitted $900,000. since the restrictions Im¬ 
posed with regard to losses In calculating 
positive direct investment apply only to 
Schedule C. 

§ B301—7 Related provisions. 

Section 504 allowables will be reduced 
pursuant to 5 1003 in the amount of re¬ 
payment of borrowing authorized by 
5 1002. (See also 5 312(a) (6) and (7))* 
Section 203(d) (1) requires a DI to ex¬ 
pend or allocate available proceeds of 
long-term foreign borrowing, other than 


available proceeds that have been repa¬ 
triated to the United States, before the 
DI is permitted to make any net transfer 
of capital under 5 504 that results in 
positive direct investment. 

Section 312(c)(1) provides, in effect, 
that a DI acquiring an equity interest 
in an AFN from another DI must assume 
the 1965-66 direct investment and the 
1964-66 earnings experience of the di¬ 
vesting DI with respect to the AFN 
acquired. In addition, the acquiring DI 
is charged with direct Investment made 
with respect to the AFN by the divesting 
DI during the year of acquisition 

See the discussion in 5B1003-M1) 
concerning the order in which allowables 
are reduced by repayment charges in¬ 
curred incident to repayment of long¬ 
term foreign borrowings. 


B505—Tronsfers of Capital Between 
Affiliated Foreign Nationals 

§ B505—1 Introduction, 

Section 505 is primarily concerned with 
the treatment of transactions between 
AFNs of a DI in calculating the DIs 
annual net transfer of capital to a given 
scheduled area under 5 313. It should be 
emphasized that 5 505 affects only the 
calculation of transfers of capital and 
net transfers of capital under 55 312 and 
313; it has no bearing on the calculation 
of a DI*s share in reinvested earnings 
of incorporated AFNs under 5 306. 


§ B505-2 Summary. 


As a general rule, a transfer of capiul 
from an AFN In one scheduled area to 
an AFN in another scheduled area will 
result under 5 505 in <a> a decrease in 
the DI’s net transfer of capital to the 
scheduled area of the AFN makinR the 
transfer and (b) an equivalent Increase 
in the net transfer of capital to the 
scheduled area of the AFN to which the 
transfer was made. 

Transfers between AFNs are so treated 
only if at least one of the AFNs is an 
"affiliate" of the DI. (As defined in 
5 903(a). an "affiliate" is an entity in 
which the aggregate of direct interest! 
held by the DI and any of its other affili¬ 
ates exceeds 50 percent.) Transfers be¬ 
tween AFNs will effectively "net out 
under 5 505. if both AFNs are located 
in the same scheduled area, or if the net 
transfer of capital is computed world- 
wide (such as for purposes of the * 503 
minimum allowable). 

Section 505 provides special rules with 
respect to treatment of unincorporated 
AFNs. A transfer to or from an unincor¬ 
porated AFN is attributed to the Inun^ 
diate parent of such AFN (I 505 »a»u>>. 
and a DI is deemed to have no share in 
the change in assets of an unincorpo* 
rated AFN. for purposes of *313^9. 
unless the immediate parent of such Arr* 
is either the DI or an incorporated AFN 
that is an affiliate of the DI (5 505<* 


(4)). 

Section 505 excludes from its operation 
charters of vessels <5 505(a) <3)1 
certain short-term trade credits Be¬ 
tween AFNs (5 505(b))) , In this connec¬ 
tion. the term "time charter" as 
5 505(a) (3) is Intended to apply m 
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vessel charter for a period of time how¬ 
ever denominated. Including ' bareboat** 
and voyage" charters. 

$ |l>0S-3 Transfer* by or lo uniticor- 
IMirnlfd AKN» attributed to immediate 
parent* 

Section 505(a)(1) provides that, for 
purposes of i 505. a transfer of funds or 
other property by an unincorporated AFN 
to the DI or to another AFN Is treated as 
a transfer by the Immediate parent of 
such unincorporated AFN (provided that 
the transferee is not the immediate par¬ 
ent. and that the immediate parent is 
the DI or an incorporated AFN). Con¬ 
versely. a transfer to an unincorporated 
AFN by the DI or by another AFN Is 
treated as a transfer to the immediate 
parent of the unincorporated AFN < pro¬ 
vided that the transferor is not the im¬ 
mediate parent, and that the immediate 
parent is the DI or an incorporated 
AFN> Section 505(c) defines the "imme¬ 
diate parent" of an unincorporated AFN 
owned directly by a DI as the DI itself, 
while the "immediate parent" of an un¬ 
incorporated AFN owned indirectly by 
the DI is the intervening AFN that di¬ 
rectly owns the unincorporated AFN. 

Example l. DI has a wholly owned incorpo¬ 
rated AFN (A) In Schedule A that has a 
branch |B) in Schedule B. DI also has an In¬ 
corporated AFN (C) in Schedule C. In 1060 
B lends $100,000 directly to C The $100,000 
U deemed transferred by A (IA. the imme¬ 
diate parent of B) toC. 

If C loaned $100,000 directly to B. the 
$100,000 would be deemed transferred by C to 
A the Immediate parent of B). Like¬ 
wise. If the $100,000 loan to B were made by 
a branch of C located in Schedule A. the 
$100,000 would be deemed transferred by C 
(Is . the immediate parent of the branch In 
Schedule A) to A (»e.. the Immediate parent 

Example 2, DI has a wholly owned subsid¬ 
iary IA> in Schedule A that has a branch 
(B> In Schedule B In 1000 DI lends $100,000 
to B. The $100,000 Is deemed transferred by 
DI to A. the immediate parent of B. 

Section 505(a)(1) does not apply if 
both tiie transferor and the transferee 
are unincorporated AFNs and If both 
have the same immediate parent. Thus. 
$ transfer from a Schedule A branch of 
$ DI to a Schedule B branch of the same 
DI Is not governed by S 505(a)(1); any 
net changes in net assets of the branches 
resulting from this transfer will be taken 
Into account under 5 313(b). 

& H,V).y_| Treatment of transfers 
deemed made under § 505(a)(1). 

Section 505<a)(2) provides that any 
tonsfer of funds or other property 
joined by 1 505(a)(1) to be a transfer 
the DI and an Incorporated AFN 
J«aU be treated as a transfer of capital 
under 5 312 If (a) the transaction would 
JJAve constituted a transfer of capital 
5 312 had the parties actually been 
n* DI and the incorporated AFN or (b) 
transfer is between AFNs of the DI 
the actual transferor AFN or 
* tual transferee AFN Is an “affliliatc" 
0 the Di as defined in $ 003(a). 

Under 5 903(a) an “affiliate" of a per- 
f' h wlt liin the United States Is any other 
(other than an individual) In 
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which the aggregate of direct interests 
(defined in l 901 > owned by such person 
and any of its affiliates exceeds 50 
percent. 

Example 3. DI has a branch (A) in Sched¬ 
ule A and a 60-percent owned subsidiary (C) 
in Schedule C. In 1060 C lend* $500,000 to A. 
The loan from C to A is deemed made by C 
to DI, the Immediate parent of A. under I 505 

(a) (1) (11). 11 the loan had actually been 
made by C to DI. It would have conatituted 
a transfer of capital from C to DI under I 313 

(b) (1). Therefore, under 1505(a)(2), C has 
mode a transfer of capital of $500,000 to DI. 

If no other transactions take place during 
1000. DI will have made a $500,000 negative 
net transfer of capital to Schedule C, under 
1313(a), and a $500,000 poelUve net trans¬ 
fer of capital to Schedule A. under f 313(b), 
the latter being the net increase in A*t assets 
as a result of the loan from C. (If A and C 
had been located In the same scheduled area. 
DI's net transfer of capital under 1313(c) 
during 1969 to such scheduled area would 
have been zero.) 

Example 4. DI has a branch <B) In Sched¬ 
ule B and a wholly owned subsidiary (A) In 
Schedule A. During 1969 B lends A $100,000. 
Under 1505(a)(1), DI is deemed to have 
made the loan to A <a transfer of capital 
under 1312(a)(1)). Therefore. 1505(a)(2) 
applies, and DI has made a positive net trans¬ 
fer of capital to Schedule A of $100,000 (un¬ 
der 1313(a) and a negative net transfer 
of capital to Schedule B (tinder | 313(b)) of 
$100,000. the latter being the decrease In B’s 
assets after making the loan to A. (If both 
AFNs had been In one scheduled area. DIs 
net transfer of capital under 1313(c) would 
have been zero.) 

Example 5. DI has a wholly owned subsidi¬ 
ary (A) in Schedule A that has a branch (B) 
in Schedule B In 1969 DI lends $100,000 di¬ 
rectly to B. The transfer results In a $100,000 
transfer of capital from DI to A by virtue of 
IS 505(a) (1) and (2). To the extent that the 
transfer results in a net increase In the net 
asset* or the branch. DI will have made a pos¬ 
itive net transfer of capital to Schedule B 
under I 313(b). However, to the extent that 
DI*s share In the increase In B‘s assets is not 
attributable to earnings, A Is deemed to have 
mode a transfer of capital to DI. according 
to 1 505(a)(0). Therefore, for 1969, DI will 
havy made a net transfer of capital to Sched¬ 
ule A of zero ($100,000 deemed transferred 
from DI to A, under 11 505(a) (1) and (2). 
leas $100,000 deemed transferred from A to 
DI. under I 505(a) (0)) and a net transfer of 
capital to Schedule B of $100,000. 

§ 11505—5 Transfer* between inmrpo- 
ratctl AFN*. 

Under i 505(a) (3). a transfer of funds 
or other proj>erty from one incorporated 
AFN to another incorporated AFN (in¬ 
cluding a transfer deemed under I 505 
(a)(1) to have been made between in¬ 
corporated AFNs * is treated as a trans¬ 
fer of capital by the transferor AFN to 
the DI (equal to the full amount or 
value of the funds or other property 
transferred* and as a further transfer 
of capital in an equivalent amount from 
the DI to the transferee AFN. The rule 
applies only If either the transferor or 
the transferee AFN is an “affiliate" of 
the DI, as defined In 5 903(a), and if 
the transfer would have constituted a 
transfer of capital under 5 312 if made 
by the DI. If the transferor and trans¬ 
feree are In the same scheduled area, the 
transaction will “net out" (l.e., result in 
a net transfer of capital of aero) under 
5313(a) 
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Example 8. During 1969 a wholly owned 
Schedule C subsidiary of DI (C) mokes a 
$200,000 a 3-year loon to A. a wholly owned 
Schedule A subsidiary of DI. Under | 505(a) 
(3), the transaction Is treated as a $200,000 
transfer of capital from C to DI and a $200,000 
transfer of capital from DI to A Accordingly, 
the transaction reduces by $200,000 the net 
transfer of capital made by DI to Schedule C 
during 1969 and increases by an equivalent 
amount the net transfer of capital made by 
DI to Schedule A during the same year. The 
result would be the same even If neither of 
the AFNs were wholly owned by DI so long 
as DI owned more than a 50-percent interest 
In one of them. Thus, for example, the name 
result would be reached if DI owned 51 per¬ 
cent of A and only 10 percent of C, or vlco 
versa, the theory being that DI can prevent 
the transaction If It owns more than a 50- 
percent Interest In either of the AFNs. 

Example 7. During 1969 a wholly owned 
Schedule A subsidiary (A) of DI leases ma¬ 
chinery to B. a wholly owned Schedule B 
subsidiary of DI. The machinery has a value 
of $1,000,000 when leased and the lease 
expires In 1972, The transaction la treated 
under I 505(a)(3) aa & $1,000,000 transfer of 
capital from A to DI and a $1,000.000 transfer 
of capital from DI to B (see I 312(a) (8) )• 

Current rental payments under the lease 
will not Involve transfers of capital; rather, 
they will reduce the earnings of B and In¬ 
crease the earnings of A. When the machinery 
Is returned to A at the end of the lease term, 
there will be a transfer of capital from B to 
DI (equal to the residual value of the ma¬ 
chinery) and an equivalent transfer of capi¬ 
tal from DI to A. 

Example 8. During 1909 a wholly owned 
Schedule C subsidiary (C) of DI borrows 
$1,000,000 from a foreign bank. Repayment of 
the loan Is guaranteed by B. a wholly owned 
Schedule B subsidiary of DI. In 1971 B Is 
called upon to pay $500,000 under Its guaran¬ 
tee and makes such payment. The transfer 
Is treated under 1505(a)(3) as a $500,000 
transfer of capital from B to DI and a 
$500,000 transfer of capital from DI to C. Any 
resulting positive direct Investment in Sched¬ 
ule C would be generally authorized under 
Subpart J of the regulations if DI had hied 
an appropriate certlAcate under I 1002(b) 
within 10 days after the guarantee was made. 

Example 9. DI has a wholly owned sub¬ 
sidiary (A) In Schedule A, that has a branch 
(B) In Schedule B DI also has a wholly 
owned subsidiary (C) In Schedule C. that 
has a branch (X) In Schedule A. During I960 
X lends $100,000 directly to B Under i 505 
(a) (1) and (3). the transaction results in 
a $100,000 transfer of capital from C to 
DI and a $100,000 transfer of capital from 
DI to A. The transfer of funds from X Is 
treated as a transfer from the immediate 
parent (1*.. C) under 5 505(a) (!)<!). The 
transfer of funds to B Is treated as a trans¬ 
fer to Its immediate parent (t.e.. A) under 
| 505(a) (1) (It). Since the transfer is deemed 
to be from C to A. I 505(a) (3) provides that 
It is treated as a f 312(b) transfer of capital 
from C to DI. and then as a I 312(a) transfer 
of capital from DI to A. 

Under f 313(b). DI has made a positive net 
transfer of capital to Sclvedule B of $100,000 
(the amount of net Increase In B's assets) 
and a negative net transfer of capital to 
Schedule A (the amount of net decrease in 
X‘a assets). Under I 505(a) (5). DI la deemed 
to have made a f 312(a) transfer of capital 
to C (the amount of net decrease in Xb 
assets not attributable to losses); and under 
1505 (a)( 0), A 1* deemed to have made a 
I 312(b) transfer of capital to DI of $100,000 
(the amount of net increase In B*s assets not 
attributable to earnings). 

Assuming no other transactions during 
1969. DI will report a negative net transfer of 
capital of $100,000 to Schedule A; a positive 
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net transfer of capita] of $100,000 to Sched¬ 
ule B and a astro net transfer of capital to 
Schedule C. 

§ BSOS-6 PuitKim* ami salt of inlrrwh 
in other AFN*. 

Section 505(a) (3) also covers the pur¬ 
chase and sale by incorporated AFNs of 
interests in other AFNs. 

The following general rules are appli¬ 
cable to such transactions: 

<i) Purchase of AFN . If an incorpo¬ 
rated AFN acquires from an unAffiliated 
foreign national an Interest In a foreign 
national that becomes an AFN of the 
parent DI as a result of the acquisition, 
the full purchase price is treated ns a 
transfer of capital by the acquiring AFN 
to the DI and as a further transfer of 
capital by the DI to the acquired AFN. 
However, if the acquisition is made after 
December 31. 1967. and the acquired 
AFN has subsidiaries and 'or branches in 
other scheduled areas that become sep¬ 
arate AFNs of the DI as a result of the 
acquisition, the transfer of capital by the 
DI should be allocated among the dif¬ 
ferent scheduled areas involved in a 
manner fairly reflecting the respective 
values of the direct and Indirect in¬ 
terests acquired. As a general rule, an 
allocation based on the respective book 
values of the entities Involved is accept¬ 
able. The result Is the same whether the 
acquiring AFN pays cash or gives a debt 
obligation in exchange for the interests 
acquired. IX, however, the consideration 
for the acquisition is stock of the acquir¬ 
ing AFN. no transfer of capital to or 
from the DI will result. 

(ii) Sale of AFN. If an incorporated 
AFN sells on interest in another AFN to 
an unaffiliated foreign national, there 
will be a transfer of capital by such other 
AFN to the DI in an amount equal to 
the purchase price and a further trans¬ 
fer of capital by the DI to the selling 
AFN in an amount equal to the cost or 
other basis to the selling AFN of the 
interest sold. Any capital gain or loss 
realized by the selling AFN from the sale 
will be included in determining the earn¬ 
ings of the AFN for the period involved. 
An allocation of the transfer of capital 
to the DI among different scheduled 
areas will be required (generally, based 
on relative book value of the com¬ 
ponents divested) if the interest sold 
was acquired after December 31, 1967, 
and the AFN in which the Interest is 
sold has subsidiaries and/or branches in 
different scheduled areas that are sepa¬ 
rate AFNs of the DI. The result is the 
same whether the selling AFN receives 
cash or a debt obligation of the pur¬ 
chaser In exchange for the sale. If. how¬ 
ever. consideration for the sale is stock 
in a foreign national that becomes an 
AFN as a result of the transaction, no 
transfer of capital to or from the DI will 
result. 

Example 10. During 1069 a wholly owned 
Schedule B subsidiary (B) of DI purchoae* 
from an un&miiated foreign national. for 
$1,000,000 in cash, all of the clock of a 
Schedule C corporaUon (C). Under 1506 
(a)( 3), the transaction le treated m a 
$1,000,000 transfer of capital from B to DI 
and a $1,000,000 transfer of capita] from DI 
to C. Accordingly, the transaction reduces 
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by $1,000,000 the net transfer of capital 
made by DI to Schedule B during 1909 and 
Increases by an equivalent amount the net 
transfer of capital made by DI to Schedule 
C during the some year. 

If B had paid only $500,000 In cash and 
gave a 5-year note to the seller foe the $500.- 
000 balance of the purchase price, the result 
would be the same. No transfers of capital 
will be involved when B subsequently makes 
payments on the note. 

The result would also be the same even if 
DI owned only 51 percent of the Schedule B 
AFN. Note, however, that If DI owned an 
Interest of 50 percent or leas In the Schedule 
B AFN. the transaction would not involve 
any transfer of capital to or from DI. regard¬ 
less of the amount of the Interest in the 
Schedule C corporation acquired by the 
Schedule B subsidiary, since the DI Is pre¬ 
sumed in this situation to lack control over 
the transaction. Note also that if the ac¬ 
quiring and the acquired corporation were 
In the same scheduled area, the transaction 
would effectively "net out " 

Example tt. DI has a wholly owned Sched¬ 
ule B subsidiary (B) that has a wholly 
owned Schedule C subsidiary (C). During 
1909, B sells all stock of C. that had been 
purchased for $500,000, to an unafllltated 
foreign national for $1,000,000 In cash. Under 
1505(a) (3). the transaction Is treated as 
a $1,000,000 transfer of capital from C to 
DI and a $500,000 transfer of capital from 
DI to B. The $600,000 profit (measured by 
historical cost) realized by B will be taken 
Into account In calculating that subsidiary's 
1909 earnings. 

If B had received $500,000 In cash and a 
five-year note of the purchaser for the $500.- 
000 balance of the purchase price, the result 
would be the same. No transfers of capital 
will be Involved when B subsequently re¬ 
ceives payments on the note. 

The result would be the same even If DI 
owned only 51 percent of the Schedule B 
AFN. Note, however, that If DI owned an 
Interest of 50 percent or less In the Schedulo 
B AFN. the transaction would not Involve any 
transfer of capital to and from DI. since the 
DI is presumed In this situation to lack con¬ 
trol over the transaction. 

§ B505—7 Transaction* between AFNs 
not involving transfers of capital. 

Transfers between AFNs will not In¬ 
volve transfers of capital to or from the 
DI unless the transfer. If actually made 
by the DI, would be a transfer of capital 
under 5 312. Consequently, the transac¬ 
tions described in 9 312(c) will not result 
in transfers of capital when carried out 
by AFNs. 

<l) Stock for stock transactions and 
reorganizations. As a general rule, a 
transfer of capital to or from a DI will 
not be Involved under 9 505(a) (3) if (a) 
an AFN of a DI transfers an interest In 
a lower-tier AFN and receives in ex¬ 
change stock of a foreign corporaUon 
that becomes an AFN of the DI as a result 
of the transacUon or if <b) there Is a 
recapitalization, reorganization, merger 
or consolidation Involving one or more 
AFNs. Although a foreign enterprise may 
cease to be an AFN of a DI as a result of 
the transacUon, the transacUon does not 
affect the amount of direct investment 
made by the DI during the base period 
years in the scheduled area of such for¬ 
eign enterprise. 

Example 12. B. a wholly owned Schedule 
B subsidiary of DI, transfers to an unaAUated 
foreign national all of the stock of a wholly 
owned Brazilian subsidiary In exchange for 


alt of the stock of a French corporation The 
transaction does not result In any Hamster 
of capital to or from DL However, as a result 
of the transaction DI becomes a DI tc Ui« 
French corporaUon and ceases to be a DI 
In the Brazilian corporation. (The rrsult 
would be the same If the other party to ihe 
transacUon were also an AFN af DI) 

Example 13. A wholly owned Oermajj ab- 
si diary of DI Is relnoorporated In the United 
Kingdom (or. alternatively, merged Into a 
wholly owned UK subsidiary of the DI). 
Neither transacUon results In any trurufw 
of capital to or from the DI. However. Un 
business of the newly created UK. su bo diary 
(or the UK subsidiary after the merger) 
that Is conducted In Germany will be s 
branch of the UK subsidiary and may, 
therefore be a separate unincorporated 
Schedule C AFN of DI by operaUon of 1 304. 

<U) Transfers of certain intangibles. A 
transfer of property from one AFN to 
another AFN of the same DI before or 
after January 1. 1968. in exchange for» 
debt or equity interest in the transferee 
AFN does not involve a transfer of capi¬ 
tal to or from the DI < regardless of the 
form of the transfer or the consideration 
exchanged therefor) If the property 
transferred consists of patents, copy, 
rights, trademarks, trade names, trade 
secrets, technology, proprietary proc¬ 
esses. proprietary information, or similar 
intangibles or any rights or interest* 
therein or applicaUons or contracts re¬ 
lating thereto (see 1312(c) (ID). No 
deduction for amortization or any like 
charge with respect to such an Intan¬ 
gible transferred after January 1. 1938, 
shall be made against earnings In calcu¬ 
lating the earnings of the transferee 
AFN. 

(lii) Vessel charters. Any charter of ft 
vessel for a period of time made or 
deemed mode by on incorporated AFN 
to another incorporated AFN of the DI 
is excluded from treatment as a transfer 
of capital under 9 505(a)(3). This ex¬ 
clusion applies to voyage and bareboat 
charters a well as to time charters, not¬ 
withstanding a statement to the con¬ 
trary contained in the Federal Ric.istu 
notice of August 8. 1969 (34 F.R. 12834> 
accompanying promulgation of amended 
9 505(a)(3). 

Example 14. During 1909 a wholly owxitd 
Panamanian subsidiary (A) of DI. 
one of its ships to C, a wholly owned Oeb 
man subsidiary of the DI, for a period of • 
months. There Is no transfer of capital to or 
from DI under I 505(a)(8). 

(iv) Short-term trade credits between 
AFNs. 8octlon 505(b) provides, in effect, 
that the extension or satisfaction of ft 
short-term trade credit between non- 
Canadian AFNs (see 9 1103(c)) of a DI 
will not result in a transfer of capital to 
or from the DI. or in any net change U] 
the net assets of an unincorporahNl Ar^ 
extending or receiving such credit Ior 
purposes of 9 313(b). 8ection 505 1 b> *9* 
plies to trade credits that are extended in 
the ordinary course of business pursuw 
to arm's-length terms and are in i*\ 
paid within 12 months after they ** 
extended. 

Example 15. On September 1. 1 
wholly owned French Aubeidlary _ 

sell* equipment to A, a Brasilian 
of DI In the ordinary course of bualn r “ P 
suam to ami'a-length terms. The $l.ow. 
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purchase price Is payable In full by March 1. 
1070 There Is no transfer of capital to or 
trocn DI. (The result would be the same If 
tbr sale of serrices, rather than the sale of 
goods, were Involved.) If. however, no part 
of the purchase price Is paid by September 1. 
1970. there would be a #1.000.000 transfer of 
capital from C to DI and from DI to A. 
deemed to have occurred on September 1. 
1970, or on such sooner date as It became ap¬ 
parent that A would not be able to make 
payment prior to September 1. 1970, (The 
result would bo the same If the sale of serv¬ 
ices. rather than the sale of goods, were 
involved > 

§ B505-S Trimwirtion* bctHccn AFNi 
and llicir branches in different *c1 1 ed¬ 
it led areas. 


The net transfer of capital by a DI to 
unincorporated AFNs in any scheduled 
area during any period will generally 
equal the DI’s share In the aggregate net 
increase or decrease, during the year. In 
such AFNs* aggregate net assets (see 
I313<b)>. This calculation Is based on 
changes in the net assets of all unincor¬ 
porated AFNs located in such scheduled 
area. Including those in which DI has 
an indirect Interest, e.g„ a branch of an 
AFN that is headquartered in another 
wheduied area. However. 1 505(a)(4) 
provides that a DI is chargeable with a 
net transfer of capital only to unincor¬ 
porated AFNs the immediate parent of 
which Is either the DI or another AFN 
that Is an “affiliate” of the DI as defined 
in 5 903(a). 

While a DI’s share of the change In net 
assets of a * 903(a) affiliate incorporated 
AFN s branch is automatically included 
In the DI’s net transfer of capital to the 
scheduled area where the branch is lo¬ 
cated. certain changes In branch assets 
also result In a corresponding transfer of 
capital from or to the parent AFN. Sec¬ 
tion 505fa) (5) and (6) provides that a 
corresponding transfer of capital from or 
to the parent occurs when the net In¬ 
crease or decrease In branch assets can¬ 
not be attributed to earnings or losses 
of the branch. 


& lam pie is. DI has a wholly owned AFT 
* 55°®* f Schedule C). that haa a brand 
(Schedule A). DI has no otbei 
During 1969 the branch haa earning! 
•iivKS 000 but it8 net oaaota increase to] 
•‘00,000 because of a transfer of # 50 . 00 < 
Iv® th * AFN to the branch. ThU results 
1313(b), In a #100,000 positive ne 
V?I fer °f capital to Schedule A (DPs ahari 
^crease in branch assets) and 
1 805(a) (6). In a #50.000 negative ne 
of c *P»t*l to Schedule C <thi 
•mount by which DI's share In the net In 
of. br *nch Assets (#100.000) exceedec 
'1^,000)7* ln lhC branch,, carnlngi 

b DI owned only 60 percent of the Freud 
tilr , r< * ult Would * 500.000 pos4Uv< 
of CA Pltal to Schedule A (6< 
RM tri ll00000) » #30.000 negatlvi 

to Schedule C <6< 
or M DI owned 50 percen 

no nM tnu “ fer * 

‘•S«lS°S: are Var1atIons ot th< 

If "t^lngs-decrcase in asset* 

but i U n ^ nch had 1M 0 earning* of #50.00( 
n<?1 a/ ® cU decreased by #150.000 bo* 


cause of a remittance of #200,000 to the 
parent AFN. this would result, under ! 313 

(b). ln a #150.000 negative net transfer of 
capital to Schedule A (DI’s shore of the 
#150.000 net decrease In branch assets) and. 
under f 506(a) (6). ln a #150.000 positive net 
transfer of capital to Schedule C (DI's share 
of the #150,000 net decrease ln branch assets 
not attributable to losses). Moreover, the 
full amount of branch earnings (#50,000) 
would be treated as having been distributed 
to the Schedule C parent and would be de¬ 
ducted from dividends paid by the parent 
to DI (see I B306-6(1U)). if DI owned only 
70 percent of the French AFN. the result 
would be a #105.000 negative net transfer of 
capital to Schedule A (70 percent of #150.000) 
and a #105.000 positive net transfer of capi¬ 
tal to Schedtile C (70 percent of #150.000). 
Moreover. #35.000 of the earnings of the 
branch (DI’s 70 percent share of the #50.000 
branch earnings) would be treated as having 
been distributed to the Schedule C parent 
and should be deducted from dividends paid 
by the parent to DI. If DI owned 50 percent 
or leas of the French AFN. no net transfer of 
capital would be involved; however, an ap¬ 
propriate percentage of the earnings of the 
branch would still be treated as having been 
distributed to the Schedule C parent and 
would be deducted from dividends paid by 
the parent to DI. 

(b) Zero earnings-decrease in assets.lt \£se 
branch hod 1960 earnings of zero and net 
assets decreased by #100.000 because of a 
remittance of #100.000 to the parent AFN. 
this would result, under (313(b), In a 
#100,000 negative net transfer of capital to 
Schedule A (DI's share of the #100,000 net 
decrease In branch assets) and, under 
f 506(a) (6). in a #100.000 positive net trans¬ 
fer of capital to Schedule C (DI’s share of 
the #100.000 net decrease ln branch assets not 
attributable to looses). 

(c) Loss-no change in assets If the 
branch Incurred a loss of #100.000 during 
1969. but there was no change ln net assets 
because of a transfer of #100.000 from the 
parent AFN. this would result, under 
I 506(a) (6), ln a #100.000 negative net trans¬ 
fer of capital to Schedule C (DI's share of 
the #100.000 loss). 

(d) Loss-increase in assets. If the branch 
Incurred a loos of #100.000 during 1969 but 
had a #50.000 Increase ln net assets because 
of a transfer of #160.000 from the parent 
AFN. this would result, under 1313(b). In 
a #50.000 positive net transfer of capital to 
Schedule A (DI’s share of the #60.000 net 
increase ln branch a&sets) and, under 
I 606(a) (6), in a #100.000 negative net trans¬ 
fer of capital to Schedule G (DI’s share of 
the #50,000 net Increase in net assets plus 
DI's share of the #100,000 loss). 

(•) Decrease in assets smaller than loss. 
If the branch incurred a loss of #100.000 
during 1969 while net assets decreased by 
only #25.000 because of a transfer of #75,000 
from the parent AFN. this would result, un¬ 
der I 313(b). ln a #25,000 negative net trans¬ 
fer of capital to Schedule A (DI’s share of 
the #25.000 net decrease ln branch assets) 
and. under I 506(a) (6), ln a #75,000 negative 
net transfer of capital to Schedule O (the 
amount by which DI’s share of the loss 
(#100.000) exceeds DI’s share of the net de¬ 
crease in branch assets (#26.000)). 

(f) Decrease In assets greater than loss, If 
the branch Incurred a lows of #100,000 during 
1960 while net assets decreased by #250,000 
because of a remittance of #150.000 to the 
parent AFN. this would result, under 
S 313(b), ln a #250.000 negative net transfer 
of capital to Schedule A (DI’s share of the 
#260.000 not decrease ln branch assets) and, 
under f 506(a)(5). In a #150,000 positive net 
transfer of capital to Schedule C (DI’s share 
of the #250.000 net decrease ln branch assets 
not attributable to the #100,000 loss). 


B506—Incremental Earnings 
Allowable 

§ 11306-1 Introduction. 

In addition to allowables available 
pursuant to $3 503 and 504. commencing 
ln 1970 a DI will also be eligible for an 
“incremental earnings allowable** pur¬ 
suant to } 506. 

Generally, tins additional allowable 
may benefit only DIs that have AFNs 
with an unusually high growth rate of 
earnings. The provision was originally 
Intended to facilitate certification of 
borrowings under Subpart J for DIs 
experiencing difficulty in forecasting <on 
the basis of future AFN earnings) that 
debt repayments could be made within 
the applicable limits of § 503 or 3 504. 
However, the 3 506 allowable is not 
limited to this particular situation and is 
available for positive direct investment 
in any scheduled area, whatever the 
purpose. 

g H306-2 Summary. 

The incremental earnings allowable, if 
any. available to a DI will be the amount 
by which 40 percent of incremental 
earnings ‘defined In 3 506<a) (3)) for the 
current year exceed the greatest amount 
of positive direct investment authorized 
in all scheduled areas pursuant to 8 503, 
8 504(a), or 3 504(b) without regard to 
allowables carried forward from prior 
years. For purposes of this calculation, 
it is Immaterial whether the DI has 
elected to be governed by 5 503 or by 
3 504 for the current year. 

The additional positive direct invest¬ 
ment authorized by 3 506 may be made 
in any or all scheduled areas. 

In computing positive direct Invest¬ 
ment in Schedule C under 8 506. losses 
of the DI’s Incorporated AFNs in Sched¬ 
ule C must be excluded. (Sec 3 506(d).) 

Unused 5 506 allowables may be parried 
forward to succeeding years. 

§ 11306-3 Calculation of incremental 
earning* allowable*. 

The follow ing steps are required to cal¬ 
culate the Incremental earnings allow¬ 
able: 

Compute current “aggregate annual earn¬ 
ing*" ("annual earnings." as defined in 
1504(b)(4)) of all incorporated and unin¬ 
corporated AFNs for all scheduled areas 
combined, excluding Canada; 

Compute "base period aggregate annual 
earnings:" i.e.. 50 percent of the sum of 
aggregate annual earnings for the years i960 
and 1967 (but not leas than aero); and 

Determine the current year's "Incremental 
earnings,** if any, by subtracting base period 
aggregate annual earnings from aggregate 
annual earnings for the year involved. 

The Incremental earnings allowable Is 
the amount by which 40 percent of the 
DI’s incremental earnings exceeds the 
greatest amount of positive direct invest¬ 
ment authorized In all scheduled areas 
for the current year (excluding any 
carryforward of allowables from prior 
years, and without regard to any reduc¬ 
tion under 8 1003, or to the 3 502 election 
actually made*. 

The following examples Illustrate cal¬ 
culation of the 3 506 allowables: 
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Example X . DI haa fin AFN (A) In Pakistan. 
In 1906 A hud Iom* of $100,000 and In 1907 
earnings of $500,000. DI * base period aggre¬ 
gate annual earnings under 1 506(a) (2) la 
$200,000 ($500,000-9100,000 divided toy 2). 

Assume that DI*» historical and earnings 
allowables under 5 504 (a) and (b) are each 
leas than $1,000,000. In 1070 A has earnings 
of $3,400,000. 

Dlk incremental earnings allowable under 
I 506 In 1070 Is $230,000, calculated ns fol¬ 
lows (000 omitted): 


1070 aggregate annual earnings-$3,400 

Deduct: Base period aggregate an¬ 
nual earnings_____ —200 


Incremental earnings.._ 3.200 


40 percent of Incremental earnings.. 1.280 
Deduct: Largest of available allow¬ 
ables (1C., 1508) _— — 1.000 


Incremental earnings allowa¬ 
ble _ 230 


Example 2. DI has ala AFN*: Two incor¬ 
porated In Schedule A, two Incorporated In 
Schedule B and two branches In Schedule C. 
In 1966 the AFNs had aggregate annual 
losses of $200,000 and in 1967 aggregate an¬ 
nual earnings of $100,000. DI’s base period 
aggregate annual earnings are. therefore, 
aero. 

Assume that DI's historical allowables 
In Schedules A and B are. respectively. $300.- 
000 and $400,000. The Schedule C historical 
allowable Is aero, because the AFNs are not 
Incorporated (see 1504(a)(8)). Accordingly. 
Dl*» 1504(a) allowables for all scheduled 
areas are $700,000 

In 1960 the AFN* had annual earnings of 
$1,500,000 in Schedule A. $1,200,000 in Sched¬ 
ule B. and $1,000,000 in Schedule C. There¬ 
fore. DI's 30 percent earnings allowable for 
1970 U $450,000 in Schedule A. $360,000 In 
Schedule B and $300,000 In Schedule C; a 
total of $1,110,000 worldwide. In 1970 the 
AFNs have aggregate annual earnings of 
$4,000,000. 

DI's incremental earnings allowable for 
1970 U $490,000. computed as follows (000 
omitted): 

1970 aggregate annual earnings__ $4.000 

Deduct: Base period aggregate an¬ 


nual earnings-.... 0 

Incremental earnings___4.000 

40% of incremental earnings_ 1. 600 

Deduct: Largest of available allow¬ 
ables (U., 1604(b)). -1.110 

Incremental earnings allow¬ 
able - 490 


§ B306-1 Application of the § 506 
allowable. 

Unlike the allowables provided In 
5 504 (a) and <b). which are schedul&r, 
the incremental earnings allowable ap¬ 
plies on a modified worldwide basis. In 
other words, the additional direct invest¬ 
ment authorized by 5 506 can be made 
entirely in one scheduled area, or can 
be divided among two or more scheduled 
areas. Any unused 4 506 allowable may 
b3 carried forward to subsequent years 
for use In any one or more scheduled 
areas, without regard to the election 
made under 5 502. 

Use (as contrasted with amount) of the 
{ 506 allowable may vary, depending upon 
whether the DI elects to be governed by 
f 503 or by 4 504 for the year in question. 
The election establishes whether direct 
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investment Is to be computed world¬ 
wide or by schedules, and whether total 
losses of Schedule C incorporated AFNs 
(see 4 504(e)) must be excluded. Theec 
factors, in turn, influence the manner In 
which the incremental earnings allow¬ 
able can be utilized. 

Example 3. In 1970 DI elect* to be governed 
by | 504(a), and has historical allowables of 
$500,000, $600,000. and $400,000 in Schedule* 
A. B, and C. respectively. DI also has on In¬ 
cremental earnings allowable of $100,000. 

DI make* positive direct investment of 
$750,000 in Schedule A $400,000 in Schedule 
B and $450,000 In Schedule C. ail of which U 
authorized. In Schedule A, $500,000 is au¬ 
thorized by | 504(a), $200,000 of the Sched¬ 
ule B historical allowable Is carried “down¬ 
stream* pursuant to 1604(d), and $50,000 
of the | 506 allowable is used. In Schedule 
C. $400,000 Is authorized by f 504 and the 
remaining $50,000 Is authorized by I 600. 

Example 4. DI has incorporated AFNs in 
Schedules A and C. with a I 504(a) historical 
allowable In Schedule A of $700,000 and a 
carryforward allowable of $460,000 In Sched¬ 
ule C pursuant to 1504(d). In 1970 DI has 
an Incremental earnings allowable of 
$ 200 , 000 . 

During 1970 DI makes positive direct In¬ 
vestment (consisting of reinvested earnings) 
in Schedule A of $700,000. In Schedule C. DI 
makes a positive net transfer of capital of 
$700,000. DI's Schedule C AFNs have total 
losses of $200,000. 

If DI should elect to be governed by | 503 
In 1970. the foregoing amount of positive di¬ 
rect investment would be authorized. Posi¬ 
tive direct investment under I 503 would be 
$1,200,000 ($700,000 f $700,000 - $200.000). Of 
this amount. $1,000,000 would be authorized 
by | 503. and $200,000 by I 506. 

Under f 504. however. DI would be out of 
compliance (Le., in violation of | 201). Pool- 
tive direct Investment would be $1,400,000 
($700,000 In Schedule A and, because f 504 
(e) requires total losses of Incorporated AFNb 
I n Schedule C to be excluded. $700,000 in 
Schedule C). Of the $700,000 positive direct 
Investment In Schedule C. $460,000 would be 
authorized by I 504 and $200,000 would be 
authorized by | 506, but DI would have no 
allowable to cover the remaining $50,000. Un¬ 
der the foregoing circumstances, and assum¬ 
ing no other transactions. DI presumably 
would elect, on Form FDI-102F for 1970, to 
be governed by I 503. 

§ B506—5 Carry for* itril of tlir § 306 
allowable. 

Unused 4 506 allowables may be car¬ 
ried forward to subsequent years for use 
in any scheduled area. Section 506(c) 
provides that, to the extent any positive 
direct investment in any year is author¬ 
ized by 4 503 or 4 504, it shall be deemed 
to have been made first pursuant to 
those sections. 

Example 5. DI elect* to be governed by 
I 503 In 1970 and has an incremental earn¬ 
ings allowable of $200,000. During 1970, DI 
makes positive direct Investment worldwide 
of $1,100,000. DI has a I 506 carryforward of 
$ 100 , 000 . 

Example 6. In 1970 DI has historical allow¬ 
ables of $700,000 In Schedule A and $700,000 
In Schedule C. DI also has a carryforward 
allowable of $100,000 In Schedule A pur¬ 
suant to 1 504(d)(1) and an Incremental 
earnings allowable under 1506 of $100,000. 
During 1970, DI makes positive direct in¬ 
vestment of $300,000 In Schedule A and 
$700,000 In Schedule C. The »504id)(l) 
carryforward allowable will be deemed to 
have been utilized to offset the $100,000 posi¬ 
tive direct Investment that exceeds DI's 


$700,000 historical allowable in Schedule \, 
and DI will be permitted to use the $100,000 
Incremental earnings allowable In any sched¬ 
uled area in subsequent years. 

8 B506—6 Mi«rrU*neoii«. 

Repayment charges Incurred under 
4 1003 In connection with repayment of 
certain borrowings will, starting in 
1970, reduce the 4 506 incremental earn¬ 
ings allowable to the extent that such 
repayments exceed the DI's worldwide 
4 503 allowable, or exceed the DI’s total 
4 504 allowables. (See 4 1003.) 

B801—Applications for Specific Au¬ 
thorizations or Exemptions or for 

Interpretive Opinions 

g BOO 1—1 Introduction. 

Section 201 prohibits DIs from making 
positive direct Investment In AFNs in 
excess of amounts generally authorized 
by the regulations, or as may be specifi¬ 
cally authorized by OFDI. Section 801 
provides that DIs may Ale applications 
for (a) specific authorizations to effect 
positive direct Investment otherwise 
prohibited. <b> specific exemptions from 
complying with particular requirements 
of the regulations, and <c) interpretive 
opinions concerning particular factual 
situations, Including those involving the 
possibility tiiat a DI may have to apply 
for a specific authorization or exemption 

g B801— 2 Procedure*. 

Applications for specific authoriza¬ 
tions or exemptions and requests for 
interpretive opinions must be subnutted 
In writing and must comply with in¬ 
structions contained in the Revised 
Instructions for Submitting Applications 
for Specific Authorizations or Exemp¬ 
tions or for Interpretive Opinions <the 
‘'Instructions**). Issued by OFDI on 
June 6, 1969, and amended and supple¬ 
mented from time to time (see appen¬ 
dices hereto). 

If a DI is uncertain whether It may or 
may not require a specific authorization 
or exemption concerning a particular 
transaction, a combined request for on 
interpretive opinion or. in the alterna¬ 
tive, a specific authorization or exemp¬ 
tion may be submitted. 

§ Bft01-3 Particular nutJiorUatiun# or 
exemption*. 

Note that the instructions set forth 
particular requirements concerning ap¬ 
plications for specific authorizations or 
exemptions regarding <a) export credit 
extended by a DI to its AFNs (see Part 
LC. as revised Oct. 24.1969. and attached 
as Appendix E hereto). (b> reinvested 
earnings of AFNs (see Part I.D >. *e> 
foreign equity financing of direct invest¬ 
ment (see Part I.E.). <d> the require¬ 
ment to repatriate to the United States 
allocated proceeds of long-term foreign 
borrowing (see Part I.FJ, and <e> tri¬ 
angular or parallel financing arrange¬ 
ments (see the Sept 24.1969, supplement 
to the instructions. Appendix B hereto . 
The following comments supplement the 
information contained in the instruc¬ 
tions (as revised) regarding particular 
specific authorizations or exemptions. 
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(D Export credit extended by a DI to 
AFNs. DIs may apply for specific au¬ 
thorization to increase the amount of 
export credit extended to AFNs as of the 
end of the current year over the amount 
of export credit that had been extended 
by the DI to AFNs as of the end of the 
immediately preceding year. For these 
purposes, the term “export credit" gen¬ 
erally includes arrangements for financ¬ 
ing exports of goods by the DI to AFNs. 
such a* advances to. notes from and open 
accounts with AFNs. which result In 
transfers of capital by the DI to AFNs. 
It is Immaterial whether the goods ex¬ 
ported by the DI were produced by the 
DI or by other suppliers, or whether the 
goods exported are to be sold by the AFN 
to foreign customers or used by the AFN 
itself. 


Specific authorization relief is gen¬ 
erally granted only if total exports by the 
DI to AFNs increase during the current 
year, or can be expected to increase, over 
the immediately preceding year, and only 
to the extent that goods are sold to AFNs 
on credit terms generally consistent with 
the DRs export financing experience with 
respect to AFNs during the years 1965 
through 1968. Relief is normally granted 
on a worldwide basis. 

Each request for export credit relief 
will be considered on its own merits and 
on the facts presented. The decision of 
OPDI will be influenced by reasonable 
alternatives available to the applicant 
and the manner in which the DI's gen¬ 
eral allowables provided by Subpart E 
have been used. DIs having a general al¬ 
lowable that is adequate to finance a 
normal rate of export credit expansion, 
or DIs merely seeking to extend longer 
credit terms to AFNs. may not qualify for 
specific authorization relief. 

<li> Foreign equity financing of direct 
investment. Application may be for spe¬ 
cific authorization to defer, in whole or 
in part, charges to Subpart E allowables 
resulting from transfers of capital arising 
from equity financing of direct invest¬ 
ment, such as in connection with equity 
financings of the types described below. 

<a> Specific authorization may be 
JpttSht to allow deferral of charges to 
snnpnrt E allowables that would other¬ 
wise result from the use of convertible 
preferred shares issued by an intema- 
«onal finance subsidiary (see 9 323), or 
we use of proceeds of sale of such shares, 
jor direct investment purposes. To ob- 
relief, the DI must demonstrate 
jnat the Interest Equalization Tax would 
J* applicable If the shares were sold to 
residents or nationals of the United 
and that an exemption from 
jntnholding of U.S. income taxes will ap- 
nnn , dividend payments to foreign 


conversion right 1 
^voivc common stock of the DI. W1 
^version Place, the DI s Sub* 
fniw? ables ^ ** charged in the y 
^towing conversion with an amo 
to the value of each preferred sh 
8uch value wm be 
authorization and will g 
y be determined as of the clos 


date for the issuance of the preferred 
shares. 

In general, the terms and features of 
the convertible preferred shares should 
be designed to encouraged retention of 
such shares by foreign holders. 

(b> Specific authorization may also be 
sought to defer for a limited period the 
charge to Subpart E allowables that 
would otherwise result from exchange of 
a DI's common stock in limited dollar 
amounts for the stock or assets of a for¬ 
eign business entity held by a foreign 
family group or a limited number of 
foreign nationals. Express restrictions on 
sale, transfer or other disposition of DI’s 
common stock by the recipients for a pe¬ 
riod of at least three years must be dem¬ 
onstrated. Accordingly, an agreement 
with the foreign recipients evidencing 
such restrictions must be executed, 
whether or not an "investment letter" is 
given by the recipients for Securities Act 
purposes. The DI's Subpart E allowables 
will be charged, in the year the restric¬ 
tions expire or as otherwise provided in 
the specific authorization, with an 
amount equal to the value of DI’s shares 
as originally established in the specific 
authorization. 

In addition. DI must submit clear evi¬ 
dence of ability to report quarterly as to 
retention of the shares abroad. The bur¬ 
den of proof will rest on DI to show 
that shares have not been sold, trans¬ 
ferred or otherwise disposed of during 
the "lock-up" period. 

<c) Also, applications may be sub¬ 
mitted for specific authorization to defer 
a portion of the charge to Subpart E 
allowables resulting from foreign equity 
financing transactions involving ex¬ 
changes of DI’s stock for stock or assets 
of foreign entities in transactions that 
may not qualify under category <b) 
above, because of large dollar amounts 
of equity securities and/or large receiv¬ 
ing groups, or because assurance cannot 
be given that the U.S. securities will be 
retained abroad for the requisite period 
of time. 

In cases qualifying for this relief. 30 
percent of the value of the DI’s equity 
securities exchanged, as stated in the 
specific authorization, will be charged as 
a transfer of capital in the year in which 
the direct investment transaction is ef¬ 
fected. In each of the five succeeding 
years, 10 percent of the original value of 
the shares exchanged will be charged as 
a transfer of capital. Therefore, in addi¬ 
tion to permitting "installment’’ charges 
against Subpart E allowables, this form 
of relief will completely exempt 20 per¬ 
cent of the transfer of capital Involved. 

<HD Offshore finance subsidiaries. An 
"offshore finance subsidiary" is a cor¬ 
poration organized under the laws of a 
foreign country, all the share capital of 
which (except for directors’ qualifying 
shores* is directly or indirectly owned by 
a DI and the principal business of which 
is to borrow funds from foreign nationals, 
other than AFNs of the DI, and to Invest 
such funds in debt or equity securities of 
the DI or AFNs of the DI. Although a 


corporation organized under the laws of 
a foreign country does not technically 
come within the definition of an interna¬ 
tional finance subsidiary (see 5 323(a)), 
OFDI will generally issue a specific au¬ 
thorization permitting the DI and its off¬ 
shore finance subsidiary to be treated as 
a single person within the United Stales 
for some purposes of the regulations, sub¬ 
ject to appropriate conditions. In par¬ 
ticular, as a result of such specific au¬ 
thorization. the proceeds of long-term 
borrowings of an offshore finance sub¬ 
sidiary from unafliliated foreign na¬ 
tionals may. subject to appropriate 
conditions, be treated as if they are "pro¬ 
ceeds of long-term foreign borrowing." 
as defined in $ 324(c), and "available 
proceeds." as defined in § 324(d): 
Provided. That the borrowings by the 
offshore finance subsidiary would have 
qualified as "long-term foreign borrow¬ 
ing." under $9 324(a), 324(e). and 1106, 
if made by the DI or an international 
finance subsidiary. (See 9 323(a).) 

B900—Subpart I (5§ 901-907) 
g B900-1 Introduction. 

Subpart I of the regulations (99 901- 
907) deals with direct investment by 
persons within the United States who 
are related, affiliated or associated with 
other persons within the United States. 
These relationships are described as af¬ 
filiated groups (9 903), family groups 
(9904). associated groups (9 905). and 
ownership of direct investors (§906). 
Section 907 provides rules for reporting 
direct investment transactions involving 
such groups. Sections 901 and 902 de¬ 
fine the terms "direct Interests" and "in¬ 
direct interests," which are significant 
in determining: 

Existence of a DI-AFN relationship under 
|| 304 and 305; 

A DI a share In reinvested earnings of an 
Incorporated AFN under | 306(h): 

Whether an AFN is an "affiliate" of a DI. 
so that transfers made by ox to the AFN 
should be attributed to the DI under I 505; 

Existence of an affiliated or associated 
group under If 903 and 905; and 

Availability and consequenoes of an elec¬ 
tion under I 900(b) (1). 

Members of an affiliated group or a 
family group are treated as a single en¬ 
tity for reporting and compliance pur¬ 
poses under the regulations. An affiliated 
group consists of a UjS. person and all of 
such person's US affiliates (see 9 903). 
A family group consists of all family 
members residing in the same household 
(see 9 904). An affiliated or family group 
files a consolidated Form FDI-101 (Base 
period Report), FDI-102 (Cumulative 
Quarterly Report), and FDI-102F (An¬ 
nual Report); members of the group 
do not file reports individually (see 

9 907(d)). 

Two or more UJ9. persons acting in 
concert to own or acquire an aggregate 

10 percent or greater Interest in a for¬ 
eign national constitute an associated 
group. Each member of an associated 
group is treated as a separate DI In the 
AFN acquired (the "group AFN"), and is 
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required to report individually unless cer¬ 
tain requirements pertaining to consoli¬ 
dated reporting are met (see 88 905<b) (3) 
and 907(c) (2) >. 

Direct investment transactions of a DI 
normally will not be attributed to any 
other person merely because such other 
person owns an interest in the DI. How¬ 
ever. an option under (906(b)(1) U* 
available to direct owners of a DI. 
whereby each such owner may elect to 
be put in the position of the DI as to 
direct investment, allowables and for¬ 
eign balances, in accordance with such 
owner’s proportionate Interest in the DI. 

§ B901—1 Definition of dirrrt intercM. 

A direct interest In a corporation, part¬ 
nership. Joint venture, trust or other en¬ 
tity Is defined In 8 901 as an Interest that 
is not owned through an intervening 
person or chain of persons. 

(i) Direct interest in a corporation . 
The amount of a direct Interest in a cor¬ 
poration is determined by the percentage 
held of total combined voting power 
(represented by all outstanding voting 
securities of the corporation*. Voting 
power means the power to vote presently 
In an election of directors of the corpo¬ 
ration or, if the corporation does not 
have directors, in the election or appoint¬ 
ment of persons performing management 
control functions. Treasury shares and 
shares reserved for issuance upon the 
exercise of options, warrants, conversion 
or other similar rights, and shares owned 
by a wholly owned subsidiary, are not 
deemed outstanding for purposes of de¬ 
termining the magnitude of a direct 
interest. 

Example f. As of January 1, 1069. a cor¬ 
poration (X) ha* 100.000 ouutandlng share* 
of capital stock. 60.000 of which are class 
“A" common. 20.000 are class M B” common, 
and 20.000 are preferred. In the election of 
directors, each claas A carries three rotes and 
each class B share carries one vote Holders 
of preferred stock are entitled to vote on ma¬ 
jor matters such as mergers, consolidations, 
etc., or amendments to the certificate of In¬ 
corporation affecting the preferred stock; 
they are not entitled to vote in the election 
of directors unless four quarterly dividend 
payments ore In arrears. T. an individual, 
owns 8.000 share* of class A common stock. 
6,000 shares of class B common stock and 600 
shares of preferred stock. No dividends on the 
preferred stock are in arrears a* of January 
1, 1969. Y’s direct Interest In X as of January 
1. 1969. Is 15 percent, since Y owns 16 percent 
of the total combined voting power of X 
(30.000 of a total 200.000 votes). 

Beneficial ownership of voting stock 
Is ordinarily the test of interest in a cor¬ 
poration for determining whether one is 
a DI. but ownership of such stock is not 
necessarily determinative of a DI’s share 
in earnings of an incorporated AFN for 
purposes of 8 306 because a corporation 
may have two classes of stock outstand¬ 
ing that share equally in earnings but 
do not have equal voting rights. Exam¬ 
ples in this Bulletin involving incorpo¬ 
rated APNs are based on the assumption 
that the DI’s voting interest and interest 
in earnings of the AFN are coextensive. 

<il) Direct interest in unincorporated 
business activities. The amount of a di¬ 
rect interest in an unincorporated enter¬ 
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prise, such as a partnership or joint ven¬ 
ture, Is usually determined by the per¬ 
centage share of profits to which one is 
entitled. If one is entitled to a fixed 
amount rather than a percentage of 
profits, or the amount Is for any reason 
variable, the direct interest normally 
should be calculated by reference to the 
portion of profits actually distributed or 
distributable at the close of the most re¬ 
cently ended annual accounting period of 
the organization, assuming there was no 
change in the interest since that time. 
If neither of the foregoing rules appro¬ 
priately reflects the direct interest in an 
unincorporated entity, the amount of di¬ 
rect interest should be calculated by 
whatever method will produce a reason¬ 
able result. 

Example 2. On January I. 1969. P. a part¬ 
nership. has three partners (A. B. and C). 
Under the partnership agreement. A 1* en¬ 
titled to the first $100,000 of distributed 
profits, and if there are additional profits, 
he Is entitled to receive 6 percent of all such 
additional profits. B is entitled to 50 percent 
of profits after the first $100,000 up to $500- 
000 of total profits and to 35 percent of all 
profits over $500,000. C U entitled to 45 per¬ 
cent of profits after the first $100,000 up to 
$500,000 and 60 percent of all profits over 
$500,000. Between January 1 and December 
31'. 1969. P distributed $1,000,000 to the part¬ 
ner! A received $145,000, B received $376,000, 
and C received 5480.000. As of January 1. 
1970, A's Interest in the partnership la 14.5 
percent. B’s In tercet is 37.6 percent, and C's 
interest is 48 percent 

The result would be the same if no dlstrl- 
buUon were made but the profit* were re¬ 
tained and added to the capital account* of 
the partners In the same proportion. 

Example. 3. P and Q, two UJS. corporations, 
enter into a joint venture agreement for 
the purpose of constructing and owning an 
apartment house in Rome. The land on which 
the building is to he constructed is owned 
by R, an Italian national, who leases It to 
P and Q for a rental equal to 20 percent of the 
annual net rental received by P and Q from 
the tenant* of the building. P and Q are to 
share equally the remaining 80 percent of 
net rentals received. The apartment house is 
an AFN of P and Q. and each has a 50 percent 
direct interest In the AFN. 

If R were a person within the United 
Stales, the result would be the same In addi¬ 
tion. the real estate would be an AFN of R 
In which R has a 100 percent direct interest. 
If, however. R were not only a person within 
the United States but a party to the Joint 
venture agreement. P. Q. and R would be 
members of an associated group (see I 905). 
The land and building would be an AFN of 
P. of Q. and of R. in which P and Q each 
have a 40 percent interest and in which R 
has a 20 percent interest. 

If Z. an Italian corporation, becomes a 
member of the construction Joint venture 
and will share oqually with P and Q net ren¬ 
tals of the apartment house after R has re¬ 
ceived his share, the r.partment house would 
be an AFN of P and of Q. and P and Q each 
would have a 33H percent direct Interest in 
that AFN 

§ 11902—1 Definition of indirect interest. 

An Indirect interest in a corporation, 
partnership. Joint venture, trust or other 
entity is an interest owned through an 
intervening person or chain of persons. 
The amount of an indirect interest is 
calculated by multiplying together the 
direct interests of each person in the 
chain. 


Jfxamp/c 4 , DI owns 50 percent of ouuund- 
lng voting stock at P. a U.S. corporation p 
owns 70 percent of ouutandlng voUng ttoefc 
of C. a French corporation, while C own* 50 
percent of ouutandlng voting stock of B. 
a United Kingdom corporation DI has s 50 
percent direct interest in P, a 35 percent in¬ 
direct interest In C (60 percent x 70 per¬ 
cent). and a 17.5 percent Indirect interest m 
B (35 percent of C’s 50 percent Interest * 

Example 5. DI ha* a 175 percent Interest 
In B. a United Kingdom corporation B hu 
a manufacturing branch In Brazil (A) and i« 
entitled to 80 percent of the profiu of c, » 
partnership organized under the laws of 
Ocrmany. DI has a 17.5 percent Indirect in¬ 
terest In a (17.6 percent X 100 percent *ud 
a 14 peroent indirect Interest in C <17.5 per- 
cent X 80 percent). 

§ B90J-1 Definition of affiliale. 

As defined in $ 903<a>, an "affiliate” of 
a person within the United 8tates is any 
other person in which the aggregate of 
direct interests (defined in 8 901 > owned 
by the former person and its affiliates ex¬ 
ceeds 50 percent. An ‘’affiliate’* may be a 
U.S. person or a foreign national 

Example 6. X Is a U.S. corporation X hoi 
a 51 percent direct Interest In corporation Y 
Y is an affiliate of X X has a 30 percent direct 
Interest in corporation Z, and Y has n 26 per¬ 
cent direct Interest in Z. Z Is an affiliate of 
X. since X and Y (affiliate of X) together 
have more than 50 percent direct lnterr»t to 
Z. The location of Y and Z Is Immaterial. Y 
has a 50 percent direct Interest in corpora¬ 
tion A. A Is not an affiliate of X. 

Example 7. An Individual resident and citi¬ 
zen of the United States (P) directly owns 51 
percent of ouutandlng voting stock of cor¬ 
poration A. 10 percent of voting stock of 
corporation C. and all voting stock of cor¬ 
poration Y. Corporation A directly owns $0 
percent of outstanding voting stock of cor¬ 
poration B, and corporation B directly owns 
45 percent of ouutandlng voting stock of 
corporation C. Corporation Y directly owns 
60 percent of ouutandlng voting stock of 
corporation Z, and corporation Z directly 
directly owns 40 percent of ouutandlng vot¬ 
ing stock of corporation B All corpc^atlnni 
are affiliates of P. 

<i> Consequences of being an affiltate 
A U.S. person and all U.S. affiliates con¬ 
stitute an ’’affiliated group" (see 5 W3 
(b>>. When a UJS. person has an AFN 
that is an “affiliate" under 8 903(a). 
transactions between the affiliate AFN 
and any other AFN of the U.S. person are 
subject to 8 505. 

<ii> Definition of affiliated group As 
defined In $ 903(b), an "affiliated «roup rt 
Is a person within the United States and 
all such person’s "affiliates" who arf 
persons within the United States 

Example 8. P Is on individual resident sod 
citizen of the United States. P has a 60 per¬ 
cent direct Interest In X, a U.S. corporation 
X has a 60 percent interest In C. a Prea«j 
corporation. X and C arc affiliates of P P 
X are an affiliated group. C Is not a member 
of the affiliated group, because C U not » 
person within the United States 

(ill) Treatment of members of an affil¬ 
iated group as a single person. Except 
for purposes of an election under 5 »oo 
<b> <1). all members of an affiliated group 
are treated as a single person (see 3 W* 
(c>). Consequently, the foreign balances, 
direct investment transaction* and al¬ 
lowables of each member are attribuiea 
to the group. The group files a smgi* 
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report for each period lor which a report 
is required, aggregating reportable items 
of all members of the group (see 9 907 
td) ). In addition, the group, as a whole, 
makes one election of allowables under 
1502. 

Example 9. Sine© 1063 X, i US. corpora¬ 
tion, has owned SI percent of outstanding 
stock of another VS. corporation Y. X and 
T are members of an affiliated group, under 
| M3(b), Since 1963 X has had a wholly 
owned subsidiary (B) In Schedule B and Y 
has had a 10-percent-owned subsidiary (A) 
to Schedule A. B la X's sole AFN and A is 
Y s sole APN During 1905-66 X made positive 
direct investment of $1,000,000 in Schedule 
B and lent $300,000 to A. Y made positive 
direct investment in Schedule A of $1,300.- 
000. X and Y, as an affiliated group, died a 
itogle Poem FDI-101 showing the following 
|5<Hia) historical allowables (000 omitted): 

Schedule A: 

Positive direct investment for 1965- 


M ($1,300 plus $300)_$1,600 

1504(a) allowable ($1,600 x 50% 

Xll0% . 860 

Schedule B: 

Potltlro direct Investment for 

1965-66 . 1.000 

1504(a) allowable ($1,000,000 x 

505X65%. 325 


la 1960. X and Y elect the historical allow¬ 
able of |504 (a) and (c). X and Y make 
positive direct Investment In Schedule* A 
•ad B tn an amount aggregating the amounts 
authorized pursuant to the foregoing calcu¬ 
lations Unused allowable* will be available 
for carryforward or carryover under I 504 by 
the affiliated group. 

Positive direct Investment made during 
the year by X and Y will be reported on a 
«tn*ie Form FDI-102 and Form FDI-102F. 

trample to. A. B. C. and D constitute an 
affiliated group. During 1965 and 1960. aver¬ 
age end-of-month liquid foreign balances 
•object to | 203(c) held by each member of 
the group were as follows: A—$100,000; B— 
150.000: C—$25,000; and D—none. The Form 
PDl-101 filed by the group should show am 
arerago end-of-month liquid foreign balance 
cf 1175,000 (the sum of the monthly 1965-66 
•viragos of each member of the group). 

An affiliated group may Itself be a 
®«nb*r of an “associated group", as 
«fintd In l 905, if any member of the 
Wiliated group acts in concert with 
•Bother UA person (not a member of 
same affiliated group) in acquiring 
** owning an interest in a foreign 
national. 


If. x U a member of an affiliate* 
x entw * la to an agreement with ox 
%m!k 1 ^ corporation, Y. pursuant u 

J™ * Y each acquire 5 percent a 
outrunning voting stock of C. a Nether 
corporation, from an unrelated foreigi 
“ "* b “ h * 

* ® >01-1 Definition of family group. 

ostJSXS* KToup" is defined in 5 m 

* ^individual within the United States 

X**'™ 1 ** separated), anc 

^relatives of such individual or hii 
^e residing with such Individual. A: 
a f.JS xroup, all members oi 

deemed a single per- 
rmort United States and file on< 
bttlsn* 602 aggregating ail foreigi 
direct Investment transaction 
to enri/ er reportabl c items attributabh 
1 m «nber of the group. Memben 


of a family group cannot elect to report 
separately (sec I 907-1 (!▼)). 

Example 12. H. a U S. citizen and resident. 
Uvee in New York CUy with hi* wile (W) 
and two teenage daughters (P and Q). H and 
W also have two son* (R and S). R la 20 
yean of age, unmarried, attend* undergrad¬ 
uate college In California, and U supported 
by II and W; 3 la 28 yean of age. married, 
with a child of hi* own. U self supporting, 
and maintains his own home. W‘i grand¬ 
father (O) resides with H and W. H. R, and 
8 each own 5 percent of outstanding 
voting stock of a French corporation (C). 
W who is wealthy In her own right, is a Joint 
owner with her grandfather. O. of a sub¬ 
stantia! parcel of commercial real property 
<K) In the United Kingdom, H. W. P. Q. R. 
and O are members of a family group and X 
and K are AFNs of the group. 8 Is not a 
member of the family group. The family 
group should file a single report under I 602 
for each reporting period, aggregating the 
direct Investment transactions during the 
relevant period between each member of 
the group and X and K. 

A family group may itself be a member 
of on affiliated group as defined in $ 903. 
or of an associated group as defined in 
* 905. 

Example 13. Same facts os in Example 12. 
except that H owns 100 percent of outstand¬ 
ing voting stock of a U.S corporation (U). 
and H and W each own 30 percent of out¬ 
standing voting stock of another UA cor¬ 
poration (V). The family group (le.. H. W, 
P, Q. R, and O). together with U and V. 
constitute an affiliated group and are sub¬ 
ject to the rules governing reporting and 
other obligations of affiliated groups. 

Example 14. Same facts as in Example 12. 
In 1969. H. a eon (S), and T. are an unre¬ 
lated U S. person, enter Into an agreement 
pursuant to which each purchases 4 percent 
of outstanding voting stock of a Japanese 
corporation (J) from an unrelated foreign 
national for $100,000 In cash, or a total of 
$300,000. The family group together with 
8 and T, ore an associated group under 
1905(a). J becomes an AFN of the family 
group as well as of 8 and of T. and each has 
mode a $100,000 transfer of capital to J 
(Schedule B). 

Example 15. A VS. citizen and resident 
(X) owns all outstanding voting stock of a 
French corporation (C). In 1967. X estab¬ 
lishes an inter vivos trust under New York 
law and contributes all stock of O to the 
trust. The trust beneficiaries are X’a three 
minor children, ail of whom reside with X. 
X and a domestic bank ore cotrustees of the 
trust and X expressly retains the right to 
revoke or Amend the trust without consent 
of the trust beneficiaries. No associated group 
Is Involved in this situation. However. X and 
his children ore memben of a family group, 
and the family group and the trust are 
members of an affiliated group. C Is an AFN 
of the affiliated group. 

§ B905-1 Definition of associated 
group. 

An “associated group” is defined in 
5 905(a) as two or more persons within 
the United States, including Individuals, 
legal entitles, affiliated groups or family 
groups. If; (a) Such persons act In con¬ 
cert, pursuant to an express or implied 
agreement or understanding, to own or 
acquire Interests In the same corporation 
or partnership organized under the law's 
of a foreign country or in the same busi¬ 
ness venture conducted within a foreign 
country; 0» the interests In the foreign 


enterprise owned or acquired arc not 
owned or acquired through a corpora¬ 
tion. partnership (other than a Joint 
venture) or trust within the United 
States, whether or not such corporation, 
partnership, or trust is organized or cre¬ 
ated for the purpose of owning or ac¬ 
quiring the interests; and (c) the ag¬ 
gregate interests in the foreign enter¬ 
prise owned or acquired would, if owned 
or acquired by one U.S. person, cause 
such person to be a DL 

The basic consequences of being desig¬ 
nated an associated group are: (a) Each 
member of an associated group is deemed 
a DI in the foreign enterprise owned or 
acquired (referred to as the group AFN) 
even though no single member of the 
group may own a 10 percent or greater 
interest in the group AFN: (b) the 
amount of positive direct investment 
that each member of the associated 
group is authorized by 9 503 to make in 
the group AFN is limited (see 5 B905-1 
(hr)); and (c> reporting requirements 
imposed by $ 602 must be complied with 
by each member of the group unless the 
election set forth in 5 907(c) (2) is prop¬ 
erly made. 

A person owning a direct or indirect 
interest in a UH. corporation or partner¬ 
ship is not a member of an associated 
group merely because the Ufl. corpora¬ 
tion or partnership directly owns an in¬ 
terest in a foreign enterprise. 

Example 14. In 1968, three U.8. citizens and 
residents (A. B. and X) enter Into an agree¬ 
ment pursuant to which they form and capi¬ 
talize a Delaware corporation (D) and D pur¬ 
chases all outstanding voting stock of a 
French corporation (C) from nn unrelated 
foreign national (N). for $300j000 in cash. 
A. B. and X each acquire 33*., percent of the 
voting stock of D. A. B. and X are not mem¬ 
bers of an associated group although, as a 
result of the purchase. C will become an AFN 
of each of A. B. X. and D. Unless an election 
under 1906(b)(1) Is made with respect to 
D. the transfer of capital to C (Schedule C). 
resulting from purchase of C's stock, as well 
as all subsequent direct Investment trans¬ 
actions between D and C. will be charged to 
and reported by D alone (see | B907-1(111)). 

Example 17. Same facts as In Example 16. 
except that A, B. and X do not organize D. 
but enter into an agreement pursuant to 
which each of them directly acquires 8 per¬ 
cent of outstanding voting stock of C from N 
for $100,000 In cash, or a total of $300,000 
A. B. and X are members of an associated 
group and each will be charged with a 
$100,000 transfer of capita] to C (Schedule 
C). Moreover, unless A. B. and X exercise the 
election provided In | 907(c)(2! to report 
as a group. A. B. and X will each file separate 
Forms FDI-102 and FDI102F. 

Example 18. In 1969. three U.8. corpora¬ 
tions (A, B. and C) enter into a Joint venture 
agreement for the purpose of developing and 
exploiting an oil concession In Iron. The 
agreement is made In New York and provides 
that It is to be governed by New York law 
Under the pertinent concession agreement, 
the Iranian government Is entitled to 50 per¬ 
cent of all oil produced, while A, B. and O are 
to share the remaining 50 percent A. B. and 
C are members of an associated group; the 
Joint venture In Iran Is an AFN of each. 

<i) Acting in concert pursuant to an 
agreement or understanding. An associ¬ 
ated group exists only it two or more 
persons within the United States act in 
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concert pursuant to on agreement or un¬ 
derstanding. The agreement may be oral 
or written, and an agreement may be 
implied from the surrounding facta and 
circumstances even when no express 
agreement is involved. The most common 
examples of an express agreement are a 
Joint venture or stockholders* agreements 
with respect to the stock and manage¬ 
ment of the foreign enterprise involved. 
The mere signature, adherence to or ac¬ 
ceptance of the articles of incorporation 
or bylaws of a foreign corporation will 
not, of themselves, be considered an ex¬ 
press or implied agreement or under¬ 
standing to act in concert within the 
meaning of 1 905ia). The result may be 
different, however, if the articles or by¬ 
laws contain provisions ordinarily con¬ 
tained in a stockholders’ agreement. 
Similarly, the purchase of stock of a 
foreign corporation by Uj 8. underwriters 
and dealers or U5. investors in connec¬ 
tion with a bona fide public offering, and 
the execution and performance of cus¬ 
tomary agreements in connection with 
such offering, will not, of themselves, 
be considered such an agreement or 
understanding. 

Example 19. In I960, two U.S. corporations 
(A ami B) each Acquire 30 percent of out¬ 
standing voting stock of a foreign corpora¬ 
tion (F). Simultaneously. A and 23 enter 
Into a written stockholders' agreement con¬ 
cerning the stock so acquired and the par¬ 
ticipation of A and B In the management of 
F. A and B are an associated group. 

Example 20. F Is a publicly owned foreign 
corporation. Seventy-live percent of F*s out¬ 
standing voting stock Is owned by foreign 
nationals, the remaining 25 percent being 
owned by US. citizen* and resident* no one 
of whom owns more than 2 percent. In this 
situation, in the absence of any facta in¬ 
dicating that the US. shareholders acted, or 
are acting, in conoert with respect to the 
purchase of F's stock or the voting of such 
stock, or with respect to the management of 
F, the U.S. shareholders are not an associated 
group. 

Example 21. In 1967, a US citizen and 
resident (A) became interested in purchasing 
majority control of a foreign corporaUon 
(P). A contacted 20 other U.S. citizens and 
residents with a view toward inducing them 
to purchase stock of P as an investment. 
Such persons were unknown to each other, 
but were informed by A that he was orga¬ 
nizing a group of U.S. Investors to purchase 
control of F. A informed such other persons 
that P was being mismanaged and that with 
proper management P would be a very profit¬ 
able venture. Thereafter. A purchased 20 
percent of outstanding voting stock of P 
and 10 other U S. citizens and residents con¬ 
tacted by A each purchased 2 percent of 
F*s voting slock. No express written agree¬ 
ment was entered into among A and the 
other U J9. shareholders with respect to such 
purchase or with respect to any other matter 
concerning P. but each of the U.8. share¬ 
holders voted for A*s nominees for directors. 
A and the other U.S. shareholders are an 
associated group. 

*ii> Aggregate 10 percent interest. An 
associated group exists only If the aggre¬ 
gate of direct and indirect Interest In 
the foreign enterprise acquired or owned 
by the US. persons acting in concert 
amounts to at least 10 percent. 

Example 22. In December 1967, three UB. 
citizens and residents (A, B. and C) entered 


into an agreement pursuant to which each 
purchased 3 percent of the outstanding vot¬ 
ing stock of a foreign corporation (P). A, B, 
and C are not an associated group, since the 
aggregate of their interests in F Is only 9 
percent. In June 1968. In furtherance of the 
1967 agreement. A. B. and C each purchased 
an additional 2 percent of outstanding voting 
stock of P. Accordingly. A. B. and C became 
members of an associated group in June 
1968. Whether an associated group would 
have resulted If only one of them bad pur¬ 
chased an additional 2 percent of the out¬ 
standing voting stock of P. and. If so. as of 
what date they became members of such 
group, would depend on all the facts and cir¬ 
cumstances surrounding the purchase. 

(ill) Members of associated group as 
separate DIs. Unlike members of an affili¬ 
ated or family group, members of an 
associated group are not treated as a 
single person under the Regulations. The 
principal effect of the associated group 
rule is to establish a DI-AFN relation¬ 
ship. Each member of an associated 
group is considered a separate DI in the 
foreign national (referred to as the 
"group AFN") owned by the group, with 
the following consequences: 

Allowables must be individually elected 
under | 602 and calculated separately by each 
member of the group. 

For compliance purposes (1201), each 
member of an associated group must com¬ 
pute direct Investment during 1968 and sub¬ 
sequent years without reference to direct in¬ 
vestment transactions of other members of 
the group. Long-term foreign borrowing by 
one member of an associated group may not 
be offset against the net transfer of capital 
or positive direct Investment of other mem¬ 
bers of the group. However. If two or more 
members of an associated group elect to be 
governed by the minimum allowable of 1 503. 
aggregate positive direct Investment In the 
group AFN by those particular member# may 
not exceed 61.000.000. 

Foreign balances held by a member of an 
associated group are calculated without ref¬ 
erence to foreign balances held by other 
members. Under 1905(b)(1), a U8. person 
who la a DI by virtue of the associated group 
rules, but does not own a 10 percent or 
greater interest in a foreign national, to not 
subject to the restrictions on liquid foreign 
balances of ] 203 (c) and to not required to 
report such balances (see 1907(c)(1)). 

Separate reports are required from mem¬ 
bers of an associated group, unless they elect 
to report as a group under f 907(c) (2). How¬ 
ever. even if the members elect to report as 
a group, compliance to still measured Individ¬ 
ually. Members of an associated group may 
be exempt from reporting on Forms FDI-101 
(Bane Period Report) and FDI-102 (Cumula¬ 
tive Quarterly Report), pursuant to the in¬ 
structions to such forms, but only if the 
associated group as a whole would be exempt 
If an election under |907(o)(2) had been 
made. 

Example 2 .1. In 1965, three U S corporations 
(A. B. and C) enter Into an agreement pur¬ 
suant to which each purchases 6 percent 
of the outstanding voting stock of a United 
Kingdom corporaUon (K) from an unafflll- 
a ted foreign national for 6500.000 in cash, 
or a total of 61,500.000. The following also 
occurs during 1965 and 1966: A lends 6200,000 
to K, 650,000 of which to repaid In 1966: B 
sells 6500,000 in merchandise to K on open 
account, the open account Indebtedness of 
K to B being 6300.000 at the end of 1966; C 
contribute* 6200.000 of equipment to the 
capital of K. during 1965 and 1966. K earns 
an aggregate of 63.000.000 and pays dividends 
of 62.000.000. of which A, B, and C each re¬ 


ceive 6100.000. A, B. and C had no other AFN* 
during 1965 or 1966. Individually or collec¬ 
tively. A. B. and O are an associated group 
and K to a group AFN of the associated gmup. 
Assuming an election to report as a group u 
not made under f 907(c) (2). A. B, and C will 
each submit a separate Form FDI-101 show¬ 
ing the following 1504(a) (2) historical 
allowables In Schedule B (000 omitted): 

CorporaUon A: 

Purchase of stock of K- $500 

Loan to K- 200 

Repayment by K__ t50) 

Share In reinvested earnings of K 
(5% of 63.000 earnings minus 
6100 dividends). 50 

Total positive direct Invest¬ 
ment - 700 

Allowable (65% of 50% of 

6700)... 6227 50 

Corporation B: 

Purchase of stock of K --- 500 

Open account indebtedness.__ 300 

Share In reinvested earnings of K.. 50 

Total positive direct invest¬ 
ment _ 850 

Allowable (65% of 50% of 

6850) . 6276.25 

Corporation C: 

Purchase of stock of K_ _ 500 

Contribution to capital ——. 200 

Share In reinvested earnings of K.„ 50 

Total poolUve direct Invest¬ 
ment _ 750 

Allowable (65% of 50% of 

6760) . 6343 75 

If A. B. and C had not acted In concert 
In acquiring the stock of K. none of them 
would have an historical allowable In Sched¬ 
ule B since a DI-APN reUUoruhlp would 
not have existed. Also, U A, B, nnd C elected 
to report as a group under i 907(c) (2). they 
would file a kingic Form FDI-101 showing 
aggregate positive direct Investment of 
62,300.000 In Schedule B during 1966 sad 
1966 and an aggregate Schedule B allowable 
of 6747.500. However, since complin**^ by 
each member of an associated group is 
measured separately, the PDI-102F would 
have to Indicate in a supplements! state¬ 
ment the portion of aggregate positive direct 
investment and the portion of the aggregate 
allowable allocable to each member of the 
group (see I B907-l(tv)). 

Example 24. A. B, and C are member* of 
an associated group, each owning 6 percent 
of one group AFN. A, B, and C have no other 
AFNs. By virtue of f 906(b)(1). A. B. and C 
are not required to limit their liquid foreign 
balances because none has the 10 percent 
interest necessary to be an Individual DI 
In 1968, A. B, and C each made positive dlrecl 
investment under | 604 of 6300.000, or a total 
of 6900,000. During 1960. A. B. and C nit 
exempt from filing quarterly reports <m 1*”® 
FDI-102. provided their total direct invest¬ 
ment (negative or positive) does not exceed 
61.000.000 from January 1, 1969. through 
end of any reporting period (See Ornerai 
Instruction B to Form FDI-102.) 

(iv) Associated group investment un¬ 
der 1 503. Section 905(b)(2) provide! 
that no positive direct investment » 
authorized under i 503 to any member of 
an associated group during a year » 
aggregate positive direct investment oy 
all members of the group during tn« 
year In all group AFNs exceeds $1 nj**! 
lion. Thus, each member of an assoc to tea 
group electing to be governed by > 
must meet two separate tests: r\rsu 
aggregate positive direct Investment oy 
such member in all AFNs (including d 


FEDERAL REGISTER, VOl. 34. NO. 213—WEDNESDAY, NOVEMBER 5. 1969 
















RULES AND REGULATIONS 


1785:5 


not limited to. group AFNs of the associ¬ 
ated group) may not exceed $1 million; 
and second, aggregate positive direct in¬ 
vestment In group AFNs by such member 
*nd all other members of the associated 
group electing to be governed by § 503 
may not exceed $1 million. In computing 
aggregate positive direct investment 
under 1 905(b) <2>, aggregate annual 
losses of group AFNs must be excluded 
in accordance with 9 503(b). Positive 
direct investment in group AFNs by 
members of the associated group electing 
to be governed by 9 504 and positive 
direct investment pursuant to the incre¬ 
mental earnings allowable of 9 506 are 
not included in computing direct Invest¬ 
ment for purposes of 9 905<b) (2). 


Ksample 25. Three JJB. corporation* (A. B. 
&nd Cl >re members of an associated group. 
A Brazilian corporation (P) ta a group AFN 
of the associated group. A. B. and C each own 
ft 33 Vi percent intercat In F. A. B. and C have 
no other AFNs during I960 and have no 
1504 allowable*. Accordingly, they each elect 
to be governed by the I 503 allowable for 
1039. During I960 A, B. and C each lend 
•600,900 to F on a long-term basis; F Incurs 
a loss of $500,000 and pays no dividend* to 
A, B. or C. As a result, A. B. and C have each 
made positive direct investment of $500,000 
in Schedule A during 1969. P's loss U not 
available as an offset in calculating positive 
direct Investment under f 503(b). Since ag¬ 
gregate positive direct Investment ($1,500 - 
000 1 exceeds $1,000,000. A, B. and C are out 
of compliance for i960. 

Example 26. X, Y. and Z are member* of an 
ftttoclated group, each owning a 33& P*r- 
etot interest In a group AFN (B) in Schedule 
B During 1969, X and Y elect to be governed 
ty 1503 Z elects to be governed by f 504(a). 
pursuant to which he ha* a historical allow¬ 
able of $400,000 in Schedule B. X transfers 
MOOOOO to B; Y transfers $400,000 and Z 
tranafers $500,000. B has losses of $300,000. 
All auch direct Investment Is authorized. X 
Y together have made $1,000,000 of 
positive direct Investment In B. an amount 
authorised by | 503 and 1905(b)(2). Z has 
mads positive direct Investment of $400,000 
($500,000 less Z’s share of B* losses ($100.- 
°00)). an amount authorized by 1504. (Z‘s 
toTwtment Is not Included In applying I 906 
^bj(2) to direct investment made by X and 

BrampU 27. X and Y are members of an 
•wocisted group with respect to a group 
JG). X has a wholly owned AFN (A) 
wul Y has » wholly owned APN <B) . X and 
I * lecl to be governed by f 503 for 1969. 
JOws positive direct Investment of $300.- 
"Jftbd O and $800,000 In A Y makes positive 

Inresuneot of $700,000 In O and 
*300.000 in B. 

Positive direct investment Is au- 
ontsd The investment made by X In A 
“40 (1900,000) Is authorized by f 503. The 
made by Y in B and O ($1,000.- 
rr*A ~* lJtho| ‘l*ed by { 503. The Investment 
57* X and Y in O ($1,000,000) Is within 
w* limitation of 1905(b)(2). 

R'toted AFNs. Although UB. per- 
J? ^Ung In concert must ordinarily 
or acquire an Interest in the same 
reign enterprise before an associated 
can exi3t * there may be instances 
terJf* own orship or acquisition of in¬ 
to no 1x1 dif ferent foreign enterprises 
iu^iL? erson8 acti ng In concert will be 
tswJu? 1 constitute such persons an 
U* ® rou P- Ttili will be true where 
foridi? toe&se8 con <*ucted by the different 
m cn terpri$es involved are so re¬ 


lated as to Justify treating them as a 
single economic unit for purposes of the 
regulations. 

Example 28. A Danish citizen and resident 
(D) owns aU the stock of two Danish cor¬ 
porations <K and F). E is engaged In the 
manufacture of widgets. whUe F market* the 
wldgeu produced by E. The management of 
E and F Is substantially Identical. Two US. 
citizens and residents (A and B) enter into 
an agreement with D pursuant to which A 
purchases all the stock of E frem D. while B 
purchases all the stock of P from D. A and 
B have an understanding that the businesses 
of E and F will be operated in the same 
integrated manner a* they have In the past 
and that the net profits of E and F will 
ultimately be split equally between them. 
A and B are an associated group, and E and 
F are group AFNs of the associated group. 

Example 29. Three U.S. citizens and resi¬ 
dent* (A. B, and C) enter into an agreement 
to establish a chain of six drlve-tn restau¬ 
rant* In continental Europe. Each restaurant 
Is to be established as a separate foreign 
corporation, and A. B. and C will each own 
100 percent of two such corporations. A, B. 
and C are an associated group, and all of the 
restaurant corporations are group AFNs of 
the associated group. 

<vi) Effect of 9 505. Under 9 505. cer¬ 
tain transfers between AFNs are treated 
as transfers by the transferor AFN to the 
DI and as further transfers by the DI to 
the transferee AFN. This rule applies 
only if either of the AFNs Involved is an 
'‘affiliate'’ of the DI (defined in 9 003(a)). 
AN AFN is not considered an ‘'affiliate" 
of the DI unless the DI (itself or together 
with other affiliates* owns more than 50 
percent of the AFN. If. however, in the 
case of a group AFN of an associated 
group (a) no one member of the group 
* either itself or together with other af¬ 
filiates of such member) owns more than 
50 percent of the AFN. but »b> the mem¬ 
bers of the group as a whole (either 
themselves or together with their af¬ 
filiates) own more than 50 percent of the 
AFN. then (c) the group AFN will be 
treated as an affiliate of each member of 
the group for purposes of 9 505. 

Example J9. A. B, C, and D are members of 
an associated group and P. a French cor¬ 
poration. is a group AFN of the associated 
group. A. B, O. and D each own 25 percent 
of the outstanding stock of F. F owns all 
outstanding stock of J. a Japanese corpora¬ 
tion. F lends $100,000 to J on a long-term 
basis F and J are considered to be affiliate* 
Individually of A, B. C. and D for purpose* 
of f 505. Accordingly, under f 505(a)(3). F Is 
deemed to have made a transfer of capital to 
A. B. C. and D In the amount of $25,000 each 
and A. B. C. and D are each deemed to have 
made a transfer of capital to J in the amount 
of $25,000. 

If A were to own 70 percent of F's stock 
and B. O. and D each held 10 percent. F and 
J would be considered affiliates of A, but not 
of B. C. or D. for purposes of I 605. Accord¬ 
ingly, the $100,000 loan from F to J would be 
treated under f 505(a) (3) as a $100,000 trans¬ 
fer of capital from F to A. and as a further 
$100,000 transfer of capital from A to J. 

(vll) Reporting. Unless an election to 
report as a group Is made under 9 907(c) 
(2). members of an associated group 
should file separate Forms FDI-101, FDI- 
102, and FDI-102F reflecting such mem¬ 
ber's individual direct investment trans¬ 
actions (see 5 905(b) (3)). If members of 


a group file separately, the FDI-102F 
filed by each member of an associated 
group should indicate on a supplemental 
statement the names of all other mem¬ 
bers of the associated group and the 
names of group AFNs. If positive direct 
investment in group AFNs Is made under 
9 503. each member of the group electing 
to be governed by 9 503 should submit a 
supplemental statement Indicating his 
positive direct investment and the posi¬ 
tive direct investment of the other 
members of tin* group In group AFNs. 

§ 11*106—1 Ownership of DU 

A UB. person may be a DI by reason of 
either a direct or an indirect interest in 
an AFN (see 5 305*. For example, if A 
and B (U.S. corporations) each own 50 
percent of C (a UB. corporation), and 
C has a wholly owned AFN (X) . all three 
corporations are DIs with respect to X. C 
has a 100 percent direct interest, and A 
and B each have a 50 percent indirect 
interest in X (see 99 901 and 902). How¬ 
ever, unless A and B elect under 5 906(b) 
(1) to be treated separately under the 
regulations. C’s direct investment trans¬ 
actions will ordinarily not be deemed to 
have been made by A or B (see 9 906( a)). 
In other words, direct investment trans¬ 
actions between C and X will normally 
be charged to and reported by C alone 
(the owner of the direct interest in the 
AFN). 

Example 21. A. B. C, and D each own 25 
percent of E. During 1965-66 E made positive 
direct Investment in Schedule A of $2.000000. 
and A mode positive direct Investment of 
$800,000 in Schedule A. In addition, E main¬ 
tained average end-of-month liquid foreign 
balances of $100,000. A maintained $50,000. 
and D maintained $60,000. 

Absent an election under 1906(b)(1), E 
must file a Form FDI-101 (Bose Period Re¬ 
port) showing $2,000,000 of positive direct 
Investment in Schedule A during 1905-66 and 
a Schedule A historical allowable of $1,100,- 
000 ($2,000,000 X 50% X110%). E * FVjrm 

FDI-101 should also reflect base-period aver¬ 
age end-of-month liquid foreign balances of 
$100,000. A would file a Form FDI-101 show¬ 
ing positive direct Investment of $800,000 In 
Schedule A during 1965-66, an historical al¬ 
lowable of $440,000 ($800,000 X 50% X 110%) 
and average end-of-month liquid foreign 
balances of $50,000. D would file a Form FDI- 
101 showing only end-of-month liquid for¬ 
eign balances of $80,000. B and C would not 
file a Form FDI -101. B, C. and D would hAve 
no Schedule A historical allowable* under 
1504. 

If A were to own 70 percent of E and B. C, 
and D were each to own 10 percent. A and E 
would be an affiliated group. Absent an elec¬ 
tion under 1906(b)(1). A and E would file 
a consolidated Form FDI-101 showing $2,- 
800,000 of positive direct Investment In 
Schedule A. an historical allowable of $1.- 
540.000 and liquid foreign balances of $150,- 
000; D would flic a Form FDI-101 showing 
only Its balances; and B and C would not 
be required to file a Form FDI-101. B. C, and 
D would have no Schedule A historical 
allowable*. 

§ I190f>-2 PerMm deemed nr ting fur or 
on behalf of a DI. 

Under 9 906(a)(2), a person within 
the United States owning an Interest in a 
DI (whether or not such UB. person U 
also a DI) may be deemed to be acting 
for or on behalf of the DI, if such person 
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transfers funds or other property to an 
AFN of the DI. Application of the pro¬ 
visions of ft 906(a) (2) to particular 
transactions will depend on analysis of 
all surrounding facts and circumstances, 

§ 11906-3 Flection under § 906(b)(1). 

Under ft 906 <b) (1), persons within the 
United States owning direct interests in 
a DI may, under certain circumstances, 
elect not to be governed by the rule set 
forth In ft 906(a) (1). The principal effect 
of this provision is that, whereas direct 
investment transactions of and foreign 
balances held by a DI are not ordinarily 
attributable to or reportable by the 
stockholders or other owners of the DI, 
an election under § 906(b)(1) will re¬ 
verse the ordinary rule and cause such 
direct Investment transactions and for¬ 
eign balances to be charged pro rata to 
the stockholders or other owners con¬ 
senting to the election. An election once 
made may not be changed without the 
permission of OFDL 

(I) Conditions for making election. An 
election under ft 906(b)(1) can be made 
with respect to a DI only if electing VJB. 
persons own. in the aggregate, a ma¬ 
jority interest in such DI and there are 
not more than 10 persons (Including for¬ 
eign nationals) owning direct interests 
in the DI. If more than 10 persons own 
direct Interests in the DI, OFDI may 
nevertheless permit an election If it is 
demonstrated, upon written application, 
that the election will not cause substan¬ 
tial administrative difficulties. 

(II) Procedure for making election. An 
election under ft 906(b)(1) is made by 
filing a written notice thereof with the 
Program Reports Branch of OPDI. Ail 
persons within the United States owning 
direct interests in a DI must be afforded 
a reasonable opportunity to Join In any 
election made with respect to such DI. 
Notice of such election (counterparts of 
which may be filed in lieu of a single 
Instrument) must be executed by or on 
behalf of all persons consenting to the 
election and. if all U.S. persons owning 
direct Interest in the DI do not Join 
In the election, the notice must recite 
that such persons were in fact afforded 
a reasonable opportunity to do so. 

(iii) Effect of election. A DI with re¬ 
spect to which an election is made under 
ft 906(b) (1) is referred to as a “principal 
DI/’ while a person consenting to the 
election is referred to as a “consenting 
owner.’* An election under ft 906(b)(1) 
with respect to any principal DI has the 
following consequences: 

Each consenting owner is himself deemed 
a DI In every AFN of the principal DI, not¬ 
withstanding that he may not directly or 
indirectly own a 10 percent or greater Inter¬ 
est In any such AFN (see I 906(b) (8) (1)). 
Thus, if a U JS. citizen (A) owns 5 percent of 
outstanding stock of a US corporation (C). 
and C owns 100 percent of the stock of two 
foreign corporations <P and O). A will be a 
DI In both F And Q1IA consents to a J 906 
(b)(1) election, even though AH Indirect in¬ 
terest in F and In O is merely 5 percent (and 
A would not otherwise be a DI under | 306). 


A would also be subject to the liquid foreign 
balance provisions of 1303(o) if he con¬ 
sented to an election with respect to C. 

The entire amount of direct investment 
made and foreign balances held by the prin¬ 
cipal DI. the principal DIH share In earnings 
and losses of It* AFNs for purposes of deter¬ 
mining annual comings, and total earnings 
and reinvested earnings under f 604 (a) (8) 
(U) and (b) (4) are attributed to each of the 
consenting owners according to their share 
of the direct interests In the principal DI 
held by all consenting owners (see ft 906(b) 
(9) (1)). Thus, if A, B, C. and D each own 23 
percent of the principal DI and all consent 
to an election, they will each be deemed to 
have made 26 percent of the principal DIH 
direct Investment transactions. If only three 
consent to the election, their proportionate 
•hare would bo S3 Vi percent (26 peroent/76 
percent) of the principal DIH direct invest¬ 
ment tr *"«*vc t k>nv. 

Allowables of the principal DI are also at¬ 
tributed pro rata to the consenting owners. 
Compliance Is then measured Individually on 
the basis of the prorated allowable os well as 
other Applicable allowables of each consent¬ 
ing owner. Each consenting owner may make 
an Independent election under I 602 so that 
one consenting owner might elect | 694(a). 
another 1 504(b). and another §603. The 
ft 503 minimum allowable Is not distributed 
pro rata. Instead, the | 503 limit of $1,000,- 
000 Is applied to aggregate positive direct 
investment made (and deemed made under 
1 906(b) (3) (1)) in AFN* of the principal DI 
by all consenting owners electing to be gov¬ 
erned by | 603 (see 1906(b)(3)(h)). 

Each consenting owner files reports under 
I 602 showing Its pro rata share of all re¬ 
portable Items of the principal DI. os well os 
Its own direct Investment activity. An ex¬ 
emption from filing reports Is available to 
consenting owners only if the principal DI 
would have been exempt absent the election. 

Operation and effect of the foregoing 
principles are demonstrated in the fol¬ 
lowing examples: 

Example 32. A. B. C, and D each own 25 
percent of E. All are U.8. corporations E 
mode positive direct Investment In Schedule 
B during 1965 66 of $2,000,000 and hel aver¬ 
age end-of-month liquid foreign balances of 
$80,000. A. B, O, and D consent to an election 
under 1906(b)(1) with respect to E A. B, 
C. and D will each (lie a Form FDI-101 show¬ 
ing positive direct investment of $600,000 
($2,000,000 x 28%) in Schedule B during 
1966-66. an historical allowable In Schedule 
B of $162,500 ($2,000,000 X 50% X65% X25%) 
and overage end-of-monlh liquid foreign 
balances of $20,000 ($80,000 x 25% ). A. B, C. 
and D will also Include direct Investment 
made and balances held by them Individually 
during 1965-66, E will not Ale a Form FDI- 
101 . 

If one owner (D) doe* not consent to the 
1906(b)(1) election. A. B. and C will eaoh 
report 33 % percent of EH direct Investment 
and liquid foreign balances, U, the direct 
interest of each consenting owner divided 
by the aggregate of direct interests of all such 
conscn ting owners. 

Example 33. During 1969 A. B. and O each 
own 33% percent of D and consent to an 
election under 1906(b)(1). D has an his¬ 
torical allowable In Bchcdule A of $1,200,000 
and In Schedule B of zero. During 1968 D’s 
share of annual earnings of Schedule A AFNs 
was $2,000,000 and or Schedule B AFNs, 
$1,500,000. As a result, D has a f 504(b) earn¬ 
ings allowable in Schedule A of $600,000 and 
In Schedule B of $450,000. Should A elect to 
be governed by 1 604(a) for 1069, A would 


acquire, as a result of ft 906(b) (3) <t), § 
$400,000 historical allowable In Schedule A 
and zero In Schedule B. If B and C chow 
to be governed by the 1604 (b) allowubi#, 
each would acquire an earnings allowable 
of $200,000 in Schedule A and $160,000 la 
Schedule B. 

Example 34. A, B, C. and D each own 23 
percent of E. K has an historical allowable 
In Schedule A of $800,000. During 1969, E re¬ 
pays a 1967 long-term foreign borrow in- au¬ 
thorized borrowing under | 1002) and incur* 
a repayment charge under | 1003 of $2,000,000 
In Schedule A. E ha* no AFNs In Schedules 
B or C. A. B, C. and D make a 1906(b)(1) 
election. Far I960, A elects to be governed 
by 1694(a) with on historical allowable la 
Schedule C of $500,000. In Schedule B at 
$600,000. and zero in Schedule A (other than 
what Is available os A*s pro rata share of 
E’s historical allowable). AH pro rata short 
of the repayment charge ($600,000) reduces 
AH Schedule A allowable ($200,000. derived 
from K by virtue of the f 906(b) (i) elrcUan) 
to zero, and the excera ($300,000) reduces 
AH allowables in Schedule O from $500,000 
to $200,000 (see I 1003). The Schedule 9 al¬ 
lowable la not affected. 


Consenting owners may utilize allow¬ 
ables passed on to them by virtue of a 
ft 906(b)(1) election either to make in¬ 
dividual positive direct investments in 
AFNs of the principal DI or in their own 
AFNs. However, positive direct invest¬ 
ment by the principal DI will be charged 
to consenting owners on the same pro¬ 
rata basis as allowables are “passed on". 
Thus, if the principal DI makes positive 
direct investment in any year that ex¬ 
ceeds the applicable allowable “passed 
on" to the consenting owners, such own¬ 
ers might be in violation of ft 201. 

(iv) Election by affiliated groups* 
Members of an affiliated group are 
deemed to be a single person under the 
regulations, except for purpose of mak¬ 
ing an election under ft 906(b)(1) in 
which case they are treated as separate 
persons. However, the purpose of this 
rule is to make the f 906(b)(1) election 
available to members of an affiliated 
group, and not to break up the affiliated 
group. 


Example 35. A. B. and C are US. corpora¬ 
tions, A owns 51 percent of O and B otw & 
percent. A and C are an affiliate group. 
Nevertheless. A may elect under f 906(b)(ll- 
If both A and B elect under ft 006(b). A will 
assume 51 percent of C's direct investment 
position, and B will be accorded 40 percent 
However. A and C are still an affiliated group 
and therefore will be treated as one pevtoa 
with respect to 81 percent of CH direct Jnr«t- 
ment transactions. 


ample 36. A. B, C. and D are all VS. 
>raUons. A owns 80 percent of D. *o« 
d C each own 10 percent of D. B awd* 
percent of C. A and D are an aff.N»t» 
p. and B and C are another afTUI*t« 
If A. B. and C make a 1906(b)(1) 
Lon with respect to D. the A-D &flili*w 
> will report as to 80 percent of 
t Investment and the B-C •®* BP T 


(v) Limitation on use of ft $03 by 
sen ting owners. If direct owners clectuw 
under ft 906(b) (1) also elect to be 
emed by the ft 503 minimum ^ l0VI T«j 
the $1 million allowable is not divided 
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proportionally among the consenting 
owners, as it would be with respect to 
H 504 and 506 allowables. Instead. } 906 
rbHSXii) provides that the aggregrate 
direct investment made, and deemed 
made, by all consenting and nonconsent¬ 
ing owners in AFNs of the principal DI 
may not exceed $1 million. Thus, if A 
and B each own 50 percent of C and elect 
under 8 906(b)(1). A may make $700,000 
of positive direct investment in AFNs of 
C. while B may make $300,000. 

Each consenting owner electing to be 
governed by 8 503 must meet two sepa¬ 
rate tests: First, aggregate positive direct 
investment made by such member In all 
AFNs > including, but not limited to. 
AFNs of the principal DI) may not ex¬ 
ceed $1 million; second, aggregate posi¬ 
tive direct investment in AFNs of the 
principal DI by such owner and all other 
consenting and nonconsenting owners 
electing to be governed by 8 503 may not 
exceed $1 million. ‘This parallels the 
requirements of 8 905(b)(2) applicable 
to individual members of associated 
groups.) In computing aggregate posi¬ 
tive direct investment under 8 906(b) (3) 
(ID, aggregate annual losses must be ex¬ 
cluded In accordance with 8 503(b), By 
the same token, positive direct invest¬ 
ment In AFNs of the principal DI by con¬ 
senting owners electing to be governed 
by I 504. and all positive direct invest¬ 
ment made under the 8 506 incremental 
earnings allowable, arc not included in 
computing direct investment for pur¬ 
poses of 8 906(b) (3) (il). 


Example 37. A, B, C. and D. US. citizens 
uul residents, each own a 25 percent tnter- 
In E. a UB. corporation, and consent to 
w election with respect to E under I 006(b) 
(1). E owns all outstanding stock of foreign 
corporations F, O. and H. A. B. C. and D 
elect to be governed by | 503 for I960. During 
l 9 *- * makes a $100,000 long-term loan to 
r contribute* $200,000 to capital of O, and 
jell* $250,000 of merchandise to H on credit. 
F. O. and H earn an aggregate of $50,000 hut 
Pay no dividends to E. Also during 1069. A 
***** * long-term loan of $100,000 each to 
F snd O, while C makes a long-term loan of 
W50.000 to H E's total positive direct ln- 
i*. therefore, $600,000. of which 
•1404)00 ( 25%) is allocable each to A, B, 
£*ad D because of the election. In addl- 
r* 1 ; A has made positive direct lnvest- 
of 1200.000 and C has mode positive 
investment of $250,000 The total poel- 
w direct investment made and deemed 
In ail AFNs of E by A. B, C. and D Is. 
l35 °000 for A. ($150,000 plus 
$150,000 for B. $400,000 for C 
•150000 plus $250,000). and $150,000 for D. 

the total ($1,050,000) 

^cZiplt^f 00, A ' B * C *** ° *** m 
trample J$, x owns 60 percent of D. and Y 
*° P^cent. X and Y elect under 
»woib)(i> with respect to D. During 1970. 

\ 1 500 ■itoirabto of IIOO.OOO. As a 
SSL*. *** election under f 906(b)(1), 
X »jv? allowable Is acquired by 

by Y x and Y each elect to 
JjT the | 503 minimum allowable, 
lirsct I? D makes worldwide positive 
oooi of WOOBOO. X lends $400.- 

•tn^’*** and acquires an AFN of iu 
U iiA fwJ? 00 000, Y leases machinery valued 
(tv AFNl a™ 1 acquires an AFN 

k sm»wI2r foregoing direct investment 

by 11 503 and 506 as shown 

** (000 omitted): 


AvTuosaso I)isset Ixvmttiixxt 


Fro rats tltst t of D*» | S06 allowable | 503 Total 

allowable 


X (00%) $60 
YlwftlMO.. 


11,006 

$1,000 

$1,000 

$1,010 

Acveat Diukct Ixvk*twk-ht 

In AFN* of D 

Pro ruU iluin* of 
I>’» direct in rot- 
nicnl 

Own direct 
Invest¬ 
ment 

In own 
AFN* 

Total 

5S8I8S::::::: 

$40 

$1,010 _ 

$300 

$760 

$1,000 

$1.0$) 


Direct Investment for Purposes of 
Compliance with I 906(b) (3) (1!): 
Aggregate direct Investment of X 

and Y In AFNs of D.. $1. 040 

Less: Amount authorized by f 506- - —100 

Balance; Direct investment under 

I 503 . 940 


The foregoing tables demonstrate that 
individual direct investment by X and Y was 
within the amounts respectively authorized 
under 11 503 and 506. and that their col¬ 
lective direct investment (actual and Im¬ 
puted) In AFNs of D was within the limita¬ 
tion imposed by | 906(b) (3) (11). 

Example 39. A. B. and C each own 33 ^ 
percent of D, A and B elect under I 906(b) 
(1). C does not consent to the election. A. B. 
and C each elect to be governed by I 503 
for 1969. During 1969 D makes positive direct 
investment or $900,000. C lends $150,000 to 
D’s AFNs. The direct investment deemed 
made by A and B violates the limitation of 
f 906(b) (3) (11). because aggregate direct In¬ 
vestment mode and deemed made by them 
and the nonconsentlng owner (C) In the 
principal DPs AFNs exceeds $1,000,000. 

Example 40. A. B, C. and D. each owning 
25 percent of E, consent to an election under 
1906(b)(1) with respect to E In addition, 
they all elect to be governed by 8 503 for 
1969. In 1969 E makes a $500,000 repayment 
under | 1002. By operation of | 1003. each 
consenting owner's 1503 allowable Is re¬ 
duced by $125,000 ( 25 percent of the total re¬ 
payment charge) so that each may make 
only $675,000 of positive direct investment in 
all AFNs (Including, but not limited to. 
AFN* of E). In addition, the aggregate direct 
Investment made by A. B. C and D In AFNs 
of E during 1969 may not exceed $500,000 
(1906(b) (3) (II)). 

§ 11907—1 Deporting. 

Section 907 sets forth a number of 
rules concerning the responsibility of 
DIs to file base period, quarterly and 
annual reports under 8 602. 

The general rule Is that all DIs must 
file reports unless exempt from reporting 
as provided by the instructions to the 
applicable reports or by 8 907(b)(3) or 
8 907(c) (2). It Is important to note that 
persons consenting to an election under 
8 906(b)(1), and members of an asso¬ 
ciated group, are not exempt from re¬ 
porting on Forms FDI-101, FDI-102. 
and FDI-102F under the provisions of 
the Instructions to such forms, unless 
the "principal DI" or the associated 
group ns a whole would be exempt. 

(1) Consenting owners. Section 907 
(bid) provides that If a U.S. person 


consents to an election under 8 906(b> 
(1) with respect to any principal DI. re¬ 
ports filed by such person should Include 
such person's pro rata share ‘calculated 
as provided in 8 906(b)(3)(D) of the 
amount of foreign balances, direct in¬ 
vestment and other items that the prin¬ 
cipal DI would have included in its re¬ 
ports had the election not been made. 

Example 4t. A US. corporation (D) own* 
25 percent of US. corporation (E) and 40 
percent of U.S. corporation (F). Election* are 
made under 8 906(b)(1) with respect to 
both E and F with D and nil other UB. *tock- 
holder* of E and F consenting to such elec¬ 
tion*. During 1969 E makes positive direct 
Investment of $1,000,000 In Schedule A and 
$2,000,000 In Schedule B. while F make* 
positive direct Investment of $500,000 In 
Schedule A and $300,000 In Schedule B. D 
also ha* a number of directly owned for¬ 
eign subsidiaries in Schedules A and B, and 
D itself makes positive direct Investment of 
$1,000,000 in Schedule A and $800,000 in 
Schedulo B during 1969. The Form FDI-102F 
filed by D for 1969 should show positive di¬ 
rect investment of $1,450,000 In Schedule A 
($1,000,000 plu* 25 percent of $1,000,000 plus 
40 percent of $500,000) and $1,420,000 in 
Schedule B ($800,000 plus 25 percent of 
$2,000,000 plu* 40 percent of $300,000). 

(U) Nonconsenting oumers and owners 
of indirect interests. Section 907(b)(2) 
provides that reports filed by a VS. per¬ 
son should not include any direct Invest¬ 
ment or other items attributable to ia> 
DIs is which the U-S. person owns merely 
an indirect interest, or <b) DIs in which 
the VS. person owns a direct interest but 
has not consented to an election under 
8 906(b)(1). 

Example 42. A U.8. cittern and resident 

(D) awns 25 percent of a U.8. corporation 

(E) . which in turn own* 50 percent of 
another UB. corporation (P), D also own* 
50 percent of UB. corporation (O) and 40 
percent of UB. corporation (H). No election* 
are mode under 8 906(b)(1) with respect to 
corporation E, F. or O. An election i* made 
under 1906(b)(1) with respect to corpora¬ 
tion H, but D does not consent to the elec¬ 
tion after being given a reasonable oppor¬ 
tunity to do so. During 1969 E. F. O, and H, 
with various AFN* throughout the world, 
make positive direct Investment of $1,000,000, 
$500,000, $800,000 and $600,000. respectively. 
Also during I960, D himself make* positive 
direct investment of $200,000 by cosh pur¬ 
chase of foreign commcrlcal real estate from 
an unaflllUted foreign national. The Form 
FDI-102P filed by D for 1969 should Include 
his own positive direct Investment of 
$200,000. but should not include any of the 
posltivo direct Investment made by E, F. O. 
or H. 

If D had made no positive direct Invest¬ 
ment of hi* own during 1969, D would not 
be required to file report* on Forms FDI-102 
and FDI-102F for I960. 

(ill) Associated groups. Section 907(0 
(1> provides that reports filed by a mem¬ 
ber of one or more associated groups 
should include all direct investment 
made by such person in group AFNs of 
the relevant associated groups. Although 
the general rule Is that each member of 
an associated group files a separate re¬ 
port under 8 602 showinfe his own direct 
investment transactions, 8 907(c)(2) 
permits a majority in interest of an 
associated group to elect, subject to the 
approval of OFDI, to have the group file 
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a single report shoeing direct investment 
transactions of oli members of the group 
in all group AFNs during the relevant 
period. The election is made by filing a 
notice of election with the Program Re¬ 
ports Branch of OFDI, the notice being 
executed by or on behalf of a majority in 
interest of the group. Notwithstanding an 
election under I 907(c) <2). each member 
of an electing associated group having 
independent direct investment transac¬ 
tions with respect to AFNs other than 
group AFNs must file separate reports 
reflecting such transactions. 

Example 43. In) A US. citizen and resident 
(A) !* n member of two different associated 
groups (Crl and 02). The group AFN of G1 
la a French corporation (F) and the group 
AFN of 02 Is an Australian corporation 
IK). A owns 5 percent of outstanding voting 
stock of F and 8 percent of outstanding 
voting stock of K A also owns all outstand¬ 
ing stock of a Panamanian corporation (P). 
The following occurs during 1989: A con¬ 
tributes 1100.000 to capital of K: P eam« 
•80.000 and pays a dividend of $40,000. of 
which $2,000 was paid to A; K earns $200,000 
and pays a dividend of $100,000. of which 
$8,000 is paid to A: A lends $300,000 to P 
on a long-term basis: P earns $50,000 and 
pays no dividends to A Neither Oi nor 02 
elects to report os a group. A's Form FDI- 
102F for 1969 should show positive direct 
investment of $350,000 in Schedule A (the 
$300,000 loan to P plus $50,000 reinvested 
earnings of P). positive direct Investment of 
$108,000 in Schedule B (the $100,000 loan 
to K plus $8,000 reinvested earnings of K) 
and positive direct investment of $2,000 in 
Schedule C ($2,000 reinvested earnings of P). 

<b) Should 02 elect, with approval of 
OFDI. to report as a group under I 907(c) 
(2). the Form FDI-102F filed bv A for 1969 
will not include the $108,000 of positive di¬ 
rect investment made by A in K (Schedule B). 
The FDI-102F filed by 02 will include all 
positive direct investment made by the mem¬ 
bers of 02 (including A's positive direct In¬ 
vestment of $108,000) In K (Schedule B). 

<c) If A does not own any stock of P. and 
OI and 02 both elect, with approval of 
OFDI. to report as a group under 1907(c) 
(2). OI will file a Form FDI-102P for 1989 
showing the posture direct Investment made 
by all members of OI (Including A’s positive 
direct investment of $2,000) In F (Schedule 
C) and 02 will Hie a Form FDT-102F for 
1969 showing the poslUve direct Investment 
made by all members of 02 (Including A's 
positive direct Investment of $108,000) in K 
(Schedule B). A himself will not file a F o rm 
FDI-1Q2F for 1989 

It Is essentia] to recognize that com¬ 
pliance by each member of an associated 
group Is measured separately and with¬ 
out reference to direct investment trans¬ 
actions of the group's other members, 
whether or not the group elects to report 
as a group under 5 907(c) (2). The only 
exception to tills rule Is contained in 
I 905(b) (2). with respect to cumulation 
of direct Investment transactions with 
group AFNs by members of a group elect¬ 
ing 5 503. Accordingly, the Form FDI- 
102F filed by a member of the group 
under 8 907(c)(2) should Indicate, on a 
supplemental statement, the portion of 
the group’s direct investment allocable 
to each member of the group. 

(iv) Affiliated and family groups. Sec¬ 
tion 907(d) provides Urnt reports filed 
by an affiliated or family group for any 
period should aggregate all direct invest¬ 
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ment transactions and other reportable 
items attributable to each member dur¬ 
ing the relevant period. 

Example 44. A US. corporation (A) owns 
60 percent of outstanding voting stock of 
another UJ9. corporation (B). and 80 per- 
oent of outstanding voting stock of a third 
UB. corporation (C). B owns a 70 percent 
Interest in a U.8. partnership (P). All out¬ 
standing stock of A Is owned by a US. citizen 
and mldcnt (D). During 1969. A makes posi¬ 
tive direct Investment of $100,000, B makes 
positive direct investment of $200,000. C 
makes post live direct Investment of $300,000. 
D makes positive direct investment of 
$50,000. and P makes positive direct invest¬ 
ment of $150,000. The Form FDI-102F filed 
by the affiliated group of A B. C, D, and P 
for 1969 should show positive direct Invest¬ 
ment of $800,000. allocated among the ap¬ 
propriate scheduled areas A, B, C, D. and P 
need not file a separate Form FDI-102F. 

Had A and ail other stockholders of B made 
an election under 8 906(b)(1) with respect 
to B. the F o r m FDI-102F filed by the affili¬ 
ated group for 1969 would Include only 60 
percent of B‘a positive direct Investment, 
rather than the entire $200,000. Total posi¬ 
tive direct investment to be reported by the 
group will, therefore, be $720,000. 

B1000—Subport J (if 1001-1003) 

§ 111000—l Introduction, 

For a number of years prior to insti¬ 
tution of the Foreign Direct Investment 
Program, Informal efforts were made by 
the UB. Government to reduce outflow 
of investment capital by encouraging 
financing of foreign business operations 
with foreign borrowings. This policy has 
been explicitly incorporated into the 
regulations by provision that direct in¬ 
vestment may be made by DIs with pro¬ 
ceeds of long-term foreign borrowing 
without current charge to allowables. 
Similarly, a DI's guarantee of an AFN 
borrowing does not constitute a transfer 
of capital. 

On the other hand, repayment of a 
long-term foreign borrowing is a trans¬ 
fer of capital under 8 312(a)(7) if the 
proceeds of such borrowing have been 
expended in making transfers of capital 
or allocated to positive direct investment. 
The transfer of capital under 8 312<a> (7) 
is deemed to have been made to the 
scheduled area or areas where the last 
deduction or deductions with respect to 
the proceeds have been made. Further¬ 
more. satisfaction by a DI of the debt 
obligation of its AFN is a transfer of 
capital, under 8 312(a)(6). from the DI 
to tlie AFN, because the DI has tiwreby 
Indirectly increased its debt or equity in¬ 
terest In the AFN. Repayment by a DI 
either of its own long-term foreign bor¬ 
rowing or of an AFN borrowing guaran¬ 
teed by the DI may, therefore, result in 
positive direct investment in a particular 
year prohibited by 8 201, if such positive 
direct investment in the relevant sched¬ 
uled area Is in excess of the amount 
authorized to the DI In that scheduled 
area during that year under Subpart E. 
However, 8 1002(a) generally authorizes 
positive direct investment In excess of 
applicable Subpart E or M allowables 
attributable to transfers of capital re¬ 
sulting from repayment of certain bor¬ 
rowings enumerated therein. 


The general authorization unde 
8 1002(a) applies to: (a) Repayment of 
long-term foreign borrowings made prior 
to January 1, 1968; <b) repayment by t 
DI, pursuant to a guarantee, of AFN bor¬ 
rowings made prior to January 1, 1968: 
(c) repayment of AFN borrowing not 
guaranteed by the DI, if the borrowing* 
were made prior to January 1, 1968. from 
a bank; and (d) repayment of AFN bor¬ 
rowings made from a bank after Janu¬ 
ary 1. 1968. pursuant to a fixed loan 
commitment established by the AFN 
prior to that date. Section 1002'a> thus 
removes any potential prohibition that 
might otherwise apply to repayment of 
borrowings contracted prior to the 
effective date of the Program 

Section 1002'a> also authorizes repay¬ 
ment by a DI of borrowings made by an 
AFN and guaranteed by the DI. on or 
after June 10,1968, provided that the DI 
files, with respect to the borrowing, t 
certificate described in 8 1002»b>. In the 
certificate, the DI must state, in the light 
of all facts and circumstances existing At 
the time of the guarantee, that it h$s 
reason to believe either that the DI will 
not make any repayment of the borrow¬ 
ing within seven years of the guarantee, 
or that any positive direct investment 
resulting from repayment within 7 year* 
will not exceed the amount of positin 
direct investment authorized by Sub- 
part E. The section similarly authorizes 
repayment of a DI’s own long-term for¬ 
eign borrowing made on or after June 10. 
1968. provided that the DI files a similar 
certificate with respect to the long-term 
foreign borrowing. 

Section 1002(a) further authorizes re¬ 
payment of a DI’s borrowing made dur¬ 
ing the period from January 1, 
through June 9. 1968. During that period 
the predecessor of Subpart J, OcneT*l 
Authorization No. 1. was in effect Gen¬ 
eral Authorization No. 1 authorized re¬ 
payment of a DI’s long-term foreign 
borrowing and an AFN borrowin' guar¬ 
anteed by the DI, conditioned upon the 
filing of a certificate similar to the cer¬ 
tificate required by present 51002<$' 
Even though the language in the certifi¬ 
cate required by General Authorization 
No. 1 differs somewhat from the 
representations required by 8 1002 ( 1 ». 
§ 1002(a) authorizes repayment of guar¬ 
anteed borrowings by AFNs and uii 
long-term foreign borrowings made dur¬ 
ing the period from January* 1. lWt 
through June 9. 1968 provided that the 
certificate described in General Author¬ 
ization No. 1 was properly filed. 

Finally, f 1002(a) authorize* rep»P 
ment by the DI of a long-term foreign 
borrowing or a borrowing by an Af^- 
whether or not guaranteed by the » 
if repayment occurs by issuance «>f stoa 
of the DI pursuant to conversion w 
holders of debt obligations issued by ** 
DI (or its AFN) in connection with u* 
borrowing. 

Although repayments pursuant jy 
8 1002(a) arc independent of 6ubpa fV_ t 
any resulting positive direct Investing 
Is charged against the appropriate _ 
low able* and has the effect of reduon* 
such allowables for the year In wn 
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charged. Section 1003 charges positive 
direct investment first against the allow¬ 
able in the scheduled area where the 
transfer of capital is recognized pursuant 
to 9 312(a) <6» or (7), then against al¬ 
lowables In Schedules C. B, and A. In 
that order* and finally against allow¬ 
ables in future years* In the same order. 
The charge is equal to the amount of 
positive direct Investment resulting from 
repayment, but the charge does not re¬ 
duce allowables in any scheduled area to 
less than zero in any year. The charge to 
allowables occurs in the year in which 
repayment is made, except for repayment 
by means of conversion of debt obliga¬ 
tions into stock of the DI. in which case 
the charge Is not made until the follow¬ 
ing year (see 9 1002(a)(3)). 

Section 702 should be read in conjunc¬ 
tion with Subpart J. This section is In¬ 
tended to make clear that lenders, absent 
actual knowledge of a violation of the 
regulations, may enforce obligations 
entered Into with DIa or AFNs whether 
or not performance by the obligor Is 
authorized by the regulations. 

§ BlCNt 1-1 Definition of borrowing by 
n DI and by an A FIS’. 


Section 1001<b> defines the term 
“borrowing by a DI" as a borrowing by 
a DI. refiayment of which would consti¬ 
tute a transfer of capital under 
1312(a)(7). Since 5 312(a)(7) applies to 
any long-term foreign borrowing (as de¬ 
fined in 9 324). the proceeds of which 
have been expended in making transfers 
of capital or allocated to positive* direct 
Investment, repayment of all long-term 
foreign borrowings are eligible for au¬ 
thorization under 9 1002. Repayment of 
borrowings by the DI that are not long¬ 
term foreign borrowings, and repayments 
of Ions-term foreign borrowings, the 
Proceeds of which have not been ex¬ 
pended or allocated, do not result in 
transfers of capital. 

Section 1002(a) defines the term “bor- 
roiln^ by an AFN". As is the case with 
ij? 15 lon ^*term foreign borrowing, a 
jjjroywlng *** an includes not only 
tnc typical loan of funds and sale of debt 
Obligations, but may also include every 
“■^action, however designated, the 
Metical economic effect of which is that 
2?**™ acquires an interest In property, 
vith all or part of the payment deferred 
w some future date. Thus, for example. 
. Purchase of property by 

m ®y involve a “borrowing" for 
of Subpart J. (See 5 B 324-4.) 
Section 1002(e) (1) provides that a bor- 
ZV** by a DI or by an AFN is deemed 
nsve been made on the date the pro- 
reived by the borrower, or. If 
iJC? laae °* Property on credit is in- 
°f# the date Lhe property is pur- 
If however, the borrowing in- 
w a public offering of securities, the 
romm In* lr, deemed to have been made 
if *hi e C atc tho securities are issued, and 
ovi^v! rrowln * Evolves the use of an 
the borrowing is 
ov*rH r. 1 ? have becn roade When the 
toff « ra * 1 k used - The date of a borrow- 
steniftcant ln determining (1) 
nnher toe borrowing. If made by a DI, 


has a maturity which will qualify such 
borrowing as a long-term foreign bor¬ 
rowing under 9324 and (2) whether any 
repayments of the borrowing are ex¬ 
pected to be made within 7 years from 
the date thereof. 

As is the case with respect to a long¬ 
term foreign borrowing under 5 324(b) 
(1), the refinancing of a borrowing by an 
AFN. by virtue of renewal, extension or 
continuance thereof or a subsequent bor¬ 
rowing from the same or another lender, 
is not a repayment of the borrowing or 
the making of a new borrowing. (See 
1 1002(a)(2) and IB324-12.) 

Delivery of equity securities of a DI to 
holders of debt obligations issued by an 
AFN, in exchange for the debt obliga¬ 
tions of the AFN. constitutes repayment 
by the DI of the AFN's borrowing (a 
transfer of capital under 1312(a)(6)) 
In the amount of the debt retired). Such 
treatment is analogous to the treatment 
of delivery of equity securities of a DI 
ln exchange for the debt obligations Is¬ 
sued in connection with a long-term 
foreign borrowing. (See 9 B324-11 re¬ 
garding repayment by conversion with 
respect to long-term foreign borrowing.) 

There are, however, some significant 
differences between a borrowing by an 
AFN and a long-term foreign borrowing 
by a DI. 

First, while a DI's long-term foreign 
borrowing must be made from a foreign 
person (other than a Canadian person), 
a borrowing by an AFN may be made 
from any person, including a United 
States or a Canadian person, so long as 
such person is neither an AFN of the 
DI nor the DI Itself. 

Second, expenditure or allocation of 
proceeds of long-term foreign borrow¬ 
ing by the DI will give rise to deductions 
from net transfer of capital and posi¬ 
tive direct investment, under 59 313(d) 
(1) and 306(e). Although neither the 
“borrowing by an AFN" nor a guarantee 
thereof by the DI constitutes a transfer 
of capital by the DI. Investment by the 
AFN. of funds received from its borrow¬ 
ing. in other AFNs of the DI will result 
In transfers of capital under 55 505 and 
312. 

Third, while repayment of a DI*s long¬ 
term foreign borrowing results in a trans¬ 
fer of capital under 9 312(a)(7). If the 
proceeds thereof have becn expended or 
allocated, repayment of a “borrowing by 
an AFN" by the AFN will not result in a 
transfer of capital. Repayment of such 
borrowing by the DI. however, will re¬ 
sult ln a transfer of capital under 9 312 

(6) <6> to the borrower AFN, since re¬ 
payment Indirectly increases the DI's 
debt or equity interest in the AFN. Such 
transfer will Include the amount of both 
principal and interest paid by the DI. 
The transfer of capital under 5 312(a) 

(7) , on the other hand, will be considered 
to have been made to the scheduled area 
where the last deduction was mode with 
respect to the proceeds of the long-term 
foreign borrowing. Any such transfer of 
capital will be limited to the principal 
amount of the debt repaid, since payment 
of interest by the primary obligor Is ex¬ 
empt from being a transfer of capital 
under 5 312(c)(8). 


§ B1001-2 Borrowing by a !»u*inr** ven¬ 
ture AFN. 


The Identity of a borrower is normally 
ascertainable by reference to the instru¬ 
ment evidencing the debt obligation. 
However, when a borrowing transaction 
is purportedly entered into by a business 
venture AFN that Is a direct branch of 
a DI (described in 5 304<a> (1) <ti>), 
identity of the actual primary obligor 
Is difficult to ascertain. Similar difficulty 
is encountered when a borrowing is pur¬ 
portedly made by a business venture AFN 
that is a branch of an incorporated AFN 
(as described in 9 304(a) (1 > (ii)). Since 
the regulations distinguish between bor¬ 
rowing by a DI and borrowing by an 
AFN for many purposes. DIs are ad¬ 
vised to submit transactions involving 
questions of this nature to OFDI for an 
interpretation. 

§ B1001-3 Definition of guarantee. 

The term “guarantee" is defined ln 
5 1001(c). The written acknowledgment 
of secondary responsibility referred to 
in 9 1001(c)(1) is confined to acknowl¬ 
edgements given to a bank. Such ac¬ 
knowledgments refer to general assur¬ 
ances of repayment that, in the typical 
case, are not intended to be legally en¬ 
forceable against the DI but represent 
a moral commitment of the DI that the 
loan will be repaid. 

The written guarantee, endorsement, 
etc., specified ln 9 1001(c)(2), refers to 
the customary legally binding commit¬ 
ment whereby the DI guarantees pay¬ 
ment of principal and Interest by, or col¬ 
lection thereof from, an AFN. It does not 
include subordination agreements. 

The reference to “through-put" agree¬ 
ments, “take or pay” contracts, “keep¬ 
well" agreements and similar written 
agreements in 5 1001(c)(3) covers cer¬ 
tain types of financial arrangements de¬ 
signed to assure that the AFN will have 
sufficient funds to repay the relevant 
borrowing. Generally, a "through-put" 
agreement is an agreement (typically 
made by companies ln the extractive in¬ 
dustries) whereby the DI agrees to put 
certain types of raw materials through 
a particular processing, refining or de¬ 
livery facility of an AFN. while a “take 
or pay" contract is a supply agreement 
whereby the DI contracts to pay for pro¬ 
duction made available by the AFN. 
whether or not the DI in fact accepts de¬ 
livery. A “keep-well" agreement refers 
generally to an agreement whereby the 
DI agrees to supply sufficient funds to 
the AFN for working capital to enable 
repayment of the borrowing in question. 

Section 1001(c) (4) provides that mort¬ 
gages. pledges, or hypothecations of 
property mode by a DI as security for 
repayment of a borrowing by an AFN 
will constitute a “guarantee" if the trans¬ 
action does not Involve a transfer of 
capital by the DI under 5 312(a) (9). 

Example 1. DI pledges stock of a domestic 
“AffillAte" to a domestic bank ns security for 
a borrowing by an AFN from such bank. 
The pledge constitutes a guarantee under 
5 1001(c)(4). 

Example 2. DI pledges portfolio securities 
of foreign corporations (other than AFN > 
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to a domestic bank as security tor a bor¬ 
rowing by an AFN from a foreign branch of 
such bank. The pledge constitute* a guar¬ 
antee under I 1001(c)(4). 

Example 3. DI pledges a Deutsche mark 
deposit In a German bank as security for a 
borrowing by tux AFN from such bank. The 
pledge constitutes a transfer of capItAl un¬ 
der i 3111(A)(0) and does not constitute a 
guarantee under I 1001(c)(4). 

Example 4 . DI pledges a demand deposit 
In a domestic bonk as security for a borrow¬ 
ing by an APN from a foreign branch of such 
batik. The pledge constitutes a guarantee 
under I 1001(c) (4). 

The term "guarantee” Includes a guar¬ 
antee given by one AFN in respect of a 
borrowing by another AFN of the same 
DI. if repayment pursuant to the guar¬ 
antee would result in a transfer of capital 
by the DI under 8 505. A 5 312(a)(6) 
transfer of capital would be charged to 
the DI by operation of 1505(a)(3) if 
the guarantor AFN that makes repay¬ 
ment pursuant to the guarantee is an 
affiliate of the DI under $ 903<a>. 

Example 5. DI has two AFNs: A wholly 
owned subsidiary in Panama (P) that in turn 
has a wholly owned subsidiary In Sweden 
(8). 8 borrow* from a foreign bank. Repay¬ 
ment of tho borrowing Is guaranteed by P. If 
P is called upon to repay the borrowing of 
8. the payment (whether made directly to the 
lender or to 8) Is deemed a transfer from 
Schedule A to the DI and from the DI to 
Schedule C. pursuant to 1605(A)(3). Any 
positive net transfer of capital to Schedule 
O attributable to the transfer deemed mode 
by the DI will generally be authorized under 
Subpart J If the DI files a certificate within 
10 days after the execution of the guarantee 
by P. • 

§ II1001—A DI’s guarantee of an AFN 
borrowing. 

Except for certain borrowings from 
banks made prior to January 1, 1966, 
only repayment by a DI pursuant to guar¬ 
antee of an AFN's borrowing will be au¬ 
thorized by 5 1002(a). Thus, In most 
cases, in order for repayment to be au¬ 
thorized, there must be both a “guar¬ 
antee*' and a “borrowing by an AFN.” as 
those terms arc defined in 5 1001. 

Example C. DI’s AFN arranges to borrow 
41.000.000 from a New York bank. On June 1. 
1060, AFN receives 41.000.000 from the bank 
and gives the bank a note In that amount, 
payable In 2 years, and also gives the bonk 
a guarantee of repayment of principal and 
Interest executed by the DI. On June 1. 1060, 
the AFN has made a borrowing that is guar¬ 
anteed by the DI. 

Example 7 On June 1. I960. DPs AFN 
receives machinery purchased from an Eng¬ 
lish manufacturer with a value of 41,000,000. 
Under the terms of the purchase agreement. 
4250.000 is payable upon receipt of the ma¬ 
chinery. tho remainder being payable In 
three equal annual installments of 4250,000 
(plus Interest), commencing 1 year from date 
of receipt of the machinery. Upon receipt of 
the machinery, the AFN delivers to the seller 
a guarantee of repayment of principal and 
interest executed by the DI. On June 1. 1060, 
AFN has mode a borrowing guaranteed by the 
DI 

Example 9 On June 1. 1069. DPs Schedule 
C AFN, pursuant to a purchase agreement 
previously entered Into, acquires all the stock 
of a corporation in Schedule A for 42.000.000. 
The AFN must pay 4500.000 at the closing cm 
June 1. the remainder being payable to the 
selling shareholders of the foreign corpora¬ 
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tion in five equal annual Installments of 
4300.000 (plus interest), commencing 1 year 
from the closing date. At the closing, the 
AFN dolivers to the sell Uig shareholders a 
guarantee of payment of the principal and 
interest executed by the DI. On June 1, 1060. 
the AFN has made a borrowing guaranteed 
by tho DI. (Acquisition of the Schedule A 
corporation will result in a transfer of capital, 
under U 505 and 312(a)(1), of 42,000,000 
from the Schedule C AFN to the DI and from 
the DI to the Schedule A AFN. Since the bor¬ 
rowing is not a long-term foreign borrow¬ 
ing os defined in | 324(a), no deduction with 
respect to net transfer of capital will be 
received by the DI If the DI must repay the 
borrowing pursuant to the guarantee, a trans¬ 
fer of capital to the Schedule C AFN will 
result under I 312(a) (6).) 

Example 9. DPs AFN arranges with a group 
of investment banking organizations for the 
sole of 12-year debentures In face amount of 
410.000.000 to be dated September 1, 1069. 
The debentures will be guaranteed by the 
DI os to payment of principal, interest and 
premium (If any). The debentures also will 
be convertible into common stock of the DL 
On September 5, I960, an underwriting 

agreement la signed pursuant to which the 
debentures are to be sold to the underwriters 
at a discount of 3 percent and sold to the 
public at par. At the closing on Septem¬ 
ber 25, 1060, AFN Issues the debentures and 
receives a check from the underwriters for 
40.500.000, the 3 percent discount and other 
underwriting commissions, fees and expenses 
haring been deducted. On September 25. 
1060. the AFN has mode a borrowing of 
410.000.000 guaranteed by the DI. 

Example JO. DI*s Schedule C AFN (C) ar¬ 
ranges with a group of Investment banking 
organizations for the sole of 410.000.000 of 
12-year debentures to be dated September 1. 
1069. The debentures will be guaranteed 
by DI as to payment of principal. Interest, 
and premium (If any). Attached to the 
debentures will be warrants which may be de¬ 
tached after a period of 6 months from the 
date of issuance and which entitle the holder 
to purchase a certain number of shares of 
the common stqck of DI at a specified price 
The warrants are valued by DPs independent 
financial counsel at 4750,000 (a valuation ac¬ 
ceptable to OFDI). Ou September 5. 1960. 
an underwriting agreement is signed pur¬ 
suant to which the debentures are to be sold 
to the underwriters at a dlsoount of 3 per¬ 
cent and sold to the public at par. At the 
closing on September 25. 1069, C issues the 
debentures and receives a check from the un¬ 
derwriters for 49.500.000. the 3 percent dis¬ 
count and other underwriting commissions, 
fees and expenses having been deducted. C 
has mode a borrowing of 410.000,000 guar¬ 
anteed by the DI on September 25. 1969. On 
the name date DI Is considered to have 
made a transfer of capital under I 312(a) 
to 0 in the amount of the value of the 
warrants (4750,000) that ore attached to the 
debentures. 

Example 11. On September 15. 1066. DI'* 
AFN entered into a revolving credit arrange¬ 
ment with a foreign bank, pursuant to which 
AFN oould borrow up to 45.000.000 during a 
period ending September 15, 1976, The agree¬ 
ment provided that each takedown under the 
arrangement would be evidenced by a 180- 
day note, each note being renewable by its 
terms within the overall period of the ar¬ 
rangement. DI executed and delivered to the 
foreign bank a guarantee of payment of prin¬ 
cipal and Interest of any borrowings mode 
by the AFN pursuant to the revolving credit 
arrangement. On October 1, 1068. AFN took 
down 43.000.000 and on February I, 1069, 
it took down 42.000.000. AFN made a borrow¬ 
ing guaranteed by the DI of 43,000,000 on 


October 1. 1968. and another borrowing guar¬ 
anteed by the DI Of 42,000,000 on February l 
1069. 

The authorization contained In 3 1002 
<a> Is limited to repayment of a guaran¬ 
teed borrowing. Payments made by a DI 
pursuant to guarantees of performance 
by its AFN of contractual obligations 
other than the repayment of debt are not 
authorized by 5 1002(a). 

Example 12. DI has a Schedule C AFN i;C) 
that is engaged in the business of road con¬ 
struction. C enters Into a contract with s 
foreign government for construction of s 
highway that must meet certain specifica¬ 
tion*. DI guarantees performance by C of 
the contract according to specifications con¬ 
tained therein. If DI Is called upon to pay 
money to the foreign government or to trans¬ 
fer funds to the AFN to enable performance 
according to the contract specification/!, the 
payment or transfer Is not authorized by 
f 1002(a). 

Example 13. DI has a Schedule C AFN in- 
solved in the construction business. From 
Unto to time, AFN makes bids on certain 
construction projects, in connection with 
which the AFN must file a bond that is for¬ 
feited if AFN Is lei a contract that it cannot 
perform. AFN hAs an arrangement with Its 
local bank. In the form of an overdraft 
whereby the bonk will pay any such forfeited 
amounts. DI has issued a guarantee of pay¬ 
ment of principal and interest of any 
amounts paid by the bank pursuant to it* 
arrangement with tho AFN. If the AFN uti¬ 
lizes the arrangement to pay a forfeit which 
results In an overdraft, the AFN. at that time, 
will have made a borrowing guaranteed by 
the DI. and repayment by the DI may be 
authorized under 11002(a). 

Example 14. On July 1. 1969. DI * AFN en¬ 
tered into a 20-year charter-hire agreement 
with an unaflHlatcd foreign national (X) for 
a ship. The terms of the charter-hire agree¬ 
ment with X are constructed by AFN’s public 
accounting firm as an installment purchase 
under accounting principles generally ac¬ 
cepted in the United 8tates. and AFN treat* 
an appropriate portion of the charter-hire 
payments as return of principal to X and 
treats the remainder as Interest charges. Un¬ 
der the charter-hire agreement. AFN also 
agrees, among other things, to keep the ship 
in good repair, to keep it clear of any liens, 
and to hold X harmless from any liabilities 
that may arise out of the operation of the 
ship. At the closing, DI executes and delivers 
to X a guarantee of payment and perform¬ 
ance of all of the obligations of AFN under 
the charter-hire agreement. At the closing. 
AFN has made a borrowing guaranteed by 
the DI In the amount of the aggregate prin¬ 
cipal portion of charter-hire pay menu to be 
made during the term of the charter-hire 
agreement. The DI’* guarantee of any other 
obligations of AFN under the charter-hire 
agreement is not a guarantee of a borrowing 
by the AFN. and any payments or transfers 
to the AFN to enable It to perform any such 
obligation cannot be authorized under 
I 1002(a). 

Renewal of a prior guarantee, or ex¬ 
ecution of a guarantee upon refinancing 
of a previously guaranteed AFN borrow¬ 
ing. is not considered to be a new guar¬ 
antee: Provided , That the principal 
amount guaranteed is not Increased 
Moreover, renewal of a guarantee or ex¬ 
ecution of a new guarantee with respect 
to an AFN borrowing that is still out¬ 
standing is not considered to be the mak¬ 
ing of a new f guarantee. 
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Example 15. On September 1. 1068, DI'r 
AFN entered Into a revolving credit Agree¬ 
ment with a foreign bank (X) that permitted 
AFN to borrow up to $2,000,000. The borrow¬ 
ing wan guaranteed by DI. AFN Immediately 
took down the entire $2,000,000. On Sep¬ 
tember 1. 1909. AFN make* a $2,000,000 bor¬ 
rowing from another foreign bank <Y), giv¬ 
ing Y a 3-ycar note in the principal amount 
of 12,000,000. The $2,000,000 le used to repay 
AFN s borrowing from X. Even though DI 
execute* A new guarantee of repayment of 
the 3-year note in favor of Y. DI la not con¬ 
sidered to have made a new guarantee. 

Example 16. On September 1, 1968. DIs 
AFN entered Into a revolving credit agree¬ 
ment with the foreign branch of a United 
States bank for a period of 5 year*. Under 
the aereement, AFN could make borrowing* 
of up to $5,000,000 evidenced by 180-day 
notes renewable by their term*. The agree¬ 
ment alio provided that the DI guarantee* 
repayment of each 180-day note aa to the 
payment of principal and Interest. On Sep¬ 
tember l, 1968. AFN Immediately took down 
tbf full $5,000,000. On March 1. 1089, AFN 
executed new 180-day notes for the full 
$5,000,000 and delivered to the bank a new 
guarantee of DI with respect to the new 
notes. DI la not considered to have made a 
new guarantee. 

§81002-1 Authorization of po* itive di- 
reel investment attributable to repay¬ 
ment of certain borrowing*. 

Positive direct Investment attributable 
to a DIs repayment of an AFN's borrow¬ 
ing Is authorized by § 1002(a) if: 

The borrowing was guaranteed by the DI 

prior to January 1. 1968 (f 1002 (a) ( 1 )>; 

The borrowing wa* guaranteed by the DI 
on or after January l. 1968. but prior to 
Jane 10. 1968, and the DI complied with the 
ctnlOcaUon requirements of 12(a)(1) of 
Oaneral Authorization No. I (| 1002(a)(1)); 

The borrowing waa guaranteed by the DI 
oo or after June 10. 1968. and the DI com¬ 
plied with the I 1002(b) certification re- 
quiremeuta (1 1002(a)(6)); 

The borrowing waa obtained from a bonk 
prior to January 1, 1968 (I 1002(a)(2)); 

The borrowing waa obtained from a bank 
eo or after January 1, 1968. pursuant to a 
owd loan commitment or line or credit 
eatablUhed prior to January 1, 1968 or any 
or extension thereof (I 1002(a) (2)); 

The borrowing Involved issuance of debt 
wllgftUon* by the AFN convertible into stock 
, the DI (the date of the borrowing being 
irrelevant), and repayment by the DI con- 
7 U of delivery of DI s stock upon exercise 
w conversion rights (1 1002(a)(8)). 

Pwdtivc direct Investment attributable 
? repayment of a DI's long-term foreign 
Wiuwing is also authorized by § 1002(a) 


The borrowing was made prior to Jan 
“2'•<* 1003(c) «>): 
in* borrowing waa made from January 1 
through June 9, 1968. and the DI coin 
yu«c with the certification requirements c 
Ul< 4 ) General Authorization No 1 <| 100 

. k° rT °wlng was made on or afte 
i uvrt 1 ?; and tk* DI complied with th 
laRui certification requirements (1100 

Af 7^* borrowing Evolved the issuance c 
‘'t wtfaUoiMi of the DI convertible Ini 
eorv 0* l i ie DI » ***& ^payment by the D 
, °* delivery of the DI's stock upoi 

*rcue of conversion rights (| 1002 (a) (8)) 

Section 1002(a) authorizes not only i 
* actual repayment of the enumerate 


AFN borrowings, but also transfers of 
capital by a DI to AFNs to enable direct 
repayment of such borrowings. 

However, § 1002(d) provides that posi¬ 
tive direct investment by a DI is not au¬ 
thorized under § 1002*a) if repayment of 
the borrowing Is made at the option of 
the DI. Repayment pursuant to a call or 
like provision vesting control of the time 
of repayment in the DI or an AFN. or the 
existence of uncxercised options to re¬ 
new. extend or continue the borrowing at 
the time of repayment, will be deemed to 
result in repayment at the option of the 
DI 

(i) Preprogram Guarantee of AFN 
borrowing. Repayment by a DI of an 
AFN borrowing, pursuant to a guarantee 
made prior to January 1, 1968. is au¬ 
thorized by § 1002(a)(1). A transfer of 
capital by the DI to an AFN to enable 
the AFN to repay a borrowing is simi¬ 
larly authorized, if the borrowing was 
guaranteed prior to the effective date. 
For the purposes of § 1002(a)(1). a 
guarantee will be considered to have been 
made prior to the effective date if it 
was executed prior to the effective date, 
even though the AFN might not have 
actually made its borrowing until after 
the effective date. Renewal of such 
guarantee or execution of a new guaran¬ 
tee in connection with the same borrow¬ 
ing of the AFN or the refinancing thereof 
for which the first guarantee was exe¬ 
cuted will not be considered a new 
guarantee. 

Example 17. DI ha* an AFN (C) In Sched¬ 
ule C On September 1. 1967, C borrowed 
$300,000 from a foreign bank for a term of 
2 year*, repayment of the borrowing being 
guaranteed by DI on the same date. During 
1969, DI has zero historical allowable in 
Schedule O. On August 81, 1969. when the 
loan becomes due. DI la called upon under 
the guarantee to repay the loan, plus $20,000 
In accrued unpaid Interest, C Itself being 
unable to make repayment. DI make* repay¬ 
ment a* demanded. Repayment of the bor¬ 
rowing plus accrued interest in the 
aggregate of $320,000 is authorized by f 1002 
(a) (I) regardless of the fact that no positive 
direct investment is authorized to DI under 
Subpart E during 1969. 

(li) Repayment of AFN bank borrow¬ 
ing made or committed prior to Jan¬ 
uary I, 1968. A transfer of capital is au¬ 
thorized if made in repayment of. or to 
enable an AFN to repay, a borrowing by 
such AFN from a bank made prior to 
January 1. 1968, or a borrowing by such 
AFN from a bank made on or after Jan¬ 
uary 1. 1968, pursuant to a fixed loan 
commitment or line of credit established 
prior to such date or pursuant to any 
renewal or extension thereof. Such re¬ 
payment is authorized, however, only if 
the liquid assets of the AFN are not suffi¬ 
cient to repay the borrowing at maturity 
and IX the AFN has made every reason¬ 
able effort to refinance the borrowing on 
terms generally available to companies 
of similar size and financial position. If, 
on or after January 1. 1968. the amount 
of such pre-January 1, 1968, fixed loan 
commitment or Une of credit is increased 
by 10 percent or more, a new fixed loan 
commitment or Une of credit is deemed 
to have been established at the time of 
the increase In an amount equal to the 


amount of the increase (see f 1002(a) 
<2)>; repayments under the new fixed 
loan commitment or line of credit are not 
authorized by § 1002(a)(2) but may. if 
the appUcable certification requirements 
are complied with, be authorized by 
§ 1002 (a)(1) or (a)(5). 

If an AFN made a pre-January 1, 1968. 
borrowing from a bank and such borrow¬ 
ing was also guaranteed prior to Jan¬ 
uary 1, 1968. the repayment will be gen- 
eraUy authorized under § 1002(a) (1». 
rather than under § 1002(a) (2). If. how¬ 
ever. the borrowing by the AFN was made 
prior to January 1.1968, and the guaran¬ 
tee was made after January :. 1968. 
§ 1002(a)(2) will apply, unless DI, at the 
time of the guarantee, filed a certificate 
pursuant to General Authorization No. 1 

Example 18. DI ha* an AFN (C) in Schedule 
C. On September 1. 1967, C borrowed 8300.000 
from a foreign bank (F) for a term of 2 year*. 
Repayment of the borrowing wa* not guaran¬ 
teed by DI, but DI repaid the principal and 
accrued Interest of $320,000 voluntarily on 
August 31, 1969, when the loan became due. 
At the time of such repayment, C had liquid 
asset* which were Ju*t sufficient to meet its 
current operating expenses, and C had dili¬ 
gently, though unsuccessfully, attempted to 
refinance the borrowing with F and with 
other foreign lenders. The repayment by DI 
la authorized by I 1002(a)(2). 

Example 19. DI ha* an AFN (C) In Schedule 
C. On December 1, 1967. C entered Into a 
revolving credit agreement with a foreign 
bank (F) pursuant to which X may borrow 
up to $1,000,000 over a period ending Novem¬ 
ber 30. 1969. Borrowings under the agreement 
are to be made against note* with maturities 
of 90 day* which can be renewed within the 
overall period of the agreement. On Janu¬ 
ary 15.1968. C took down the entire $1.000.000 
and the note wa* rolled-over until Novem¬ 
ber 30. 1969, at which time the outstanding 
Indebtedness, plus $80,000 in accrued Inter¬ 
est. became due. At this time, C had liquid 
asset* which were sufficient to repay only 
$300,000 of the amount due and C wa* unable 
after diligent effort, to refinance the balance 
with F or with other foreign lenders. Ac¬ 
cordingly. the remaining $750,000 due win 
paid by DI on November 30. 1969 The pay¬ 
ment by DI to F of $750,000 1* authorized by 
f 1002(a)(2). 

Example 20. On September 1. 1967. an AFN 
of DI entered Into a revolving credit agree¬ 
ment under which AFN could borrow up to 
$1,000,000, and AFN 1 mmedlately took down 
the entire amount. On September 20. 1968, 
the amount available to X under the revolv¬ 
ing credit agreement wa* Increased to 
$1,500,000, and X borrowed the additional 
8500,000 In October 1968. A* a result. A new 
$500,000 line of credit 1* deemed to have been 
established on September 20. 1968. and re¬ 
payment by DI of any part of the additional 
8500.000 borrowing will not. therefore, be au¬ 
thorized by I 1002(a)(2) but would be au¬ 
thorized by | 1002(a)(5) If DI had guaran¬ 
teed the additional 8500.000 borrowing and 
had complied with the certification require¬ 
ment* of | 1002(b) of Subpart J 

(ill) Repayment of AFN borrowing 
pursuant to guarantee made in the period 
January 1, 1968 through June 9, 1968. 
Repayment by a DI of an AFN borrow¬ 
ing. pursuant to a guarantee made on or 
after the effective date through June 9. 
1968. is authorized by § 1002(a)(1), if 
the DI filed a certificate described In § 2 
(a)(1) of General Authorization No. 1. 
A transfer of capital by the DI to an AFN 
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to enable the AFN to repay such borrow¬ 
ing Is similarly authorized. 

Section 2(a) (1) of General Authoriza¬ 
tion No. I required the DI to state that 
the DI “has no reason to believe, under 
existing circumstances, that *he affiliated 
foreign national will be unable to pay or 
otherwise satisfy such indebtedness with¬ 
out resort to performance under the 
guarantee • • Although, should the 
DI be called upon to repay the AFN’s 
borrowing pursuant to the guarantee, 
positive direct investment would be au¬ 
thorized by $ 1002(a) (1) even if in excess 
of the amount authorized to the DI in 
the year of repayment, the Office may 
inquire into the good faith of the state¬ 
ment made by the DI in its certificate. 

Example si. DI elects to be governed by 
I 603 during 1969. On March 15. 1968, DI ex¬ 
ecuted its guarantee of payment of principal 
and interest under its AFN** 1-year note in 
the principal amount of $2,000,000. executed 
that tame day. DI filed a General Authoriza¬ 
tion No. I certificate, baaed upon the belief 
that AFN could renew the borrowing at the 
time that it came due. During 1968. the AFN 
experienced financial difficulties, the market 
for AFN"a products diminished, and DI. at 
the beginning of 1069. was forced to dis¬ 
continue the AFN’s operations. DI therefore 
repaid the $2,000,000. pursuant to its guaran¬ 
tee, on the maturity date of the note. The 
transfer of capital In repayment resulted in 
positive direct Investment in excess of 
$1,000,000. but the entire amount of positive 
direct investment attributable to repayment 
of the borrowing Is authorised by f 1002(a) 
(1). Upon inquiry by the Office into the basts 
for DI's statement in the certificate. DI msy 
offer ss an explanation the changed circum¬ 
stances which were beyond Its control. 

(iv) Repayment of a long-term foreign 
borrowing made prior to January 1, 1968. 
Repayment of a long-term foreign bor¬ 
rowing (other than a repairment result¬ 
ing from conversions of debt into equity 
as described In 1 1002(a) (3)) made prior 
to the effective date is authorized by 
3 1002(a)(4). 

Example 22. In 1967. DI purchased all at 
the stock of a United Kingdom corporation 
from an unaffilisted foreign national. The 
purchase price was $5,000,000. $1,000,000 
being paid in cosh at the closing and the 
balance being payable (together with inter¬ 
est of $480,000 ) 2 years from the date of 
dosing. The $4,000,000 balance constitutes a 
long-term foreign borrowing and payment of 
such balance in 1909 is authorized by 
1 1002(a)(4). Payment of the $480,000 in 
interest does not constitute a transfer of 
capital and thus does not require authoriza¬ 
tion (see 1312(c)(8)). 

(v) Repayment of a long-term foreign 
borrowing made in the period from Jan - 
uary J, 1968 through June 9, 1968. Re¬ 
payment of a long-term foreign borrow¬ 
ing (other than a repayment resulting 
from conversions of debt into equity as 
described in 3 1002(a)(3)) made from 
the effective date through June 9. 1968. is 
authorized by 3 1002fa) (4), provided 
that tlie DI filed a certificate described 
in 3 2(b) of General Authorization No. 1. 

8ection 2(b) of General Authoriza¬ 
tion No, 1 required the DI to state that 
it “has reqson to believe that, under 
existing circumstances, the borrowing 
will ultimately be repaid or satisfied 
from sources outside the United States." 


Example 23. On March IS. 1968, DI made a 
long-term foreign borrowing from a foreign 
bank, the proceeds of which were $2,000,000. 
DI gave the bank it* not* with an original 
maturity of 12 month* and filed a General 
Authorization No. 1 certificate In the belief 
that It could either renew the note when It 
became due or repay the borrowing with 
proceeds of another long-term foreign bor¬ 
rowing. DI immediately loaned all of the 
proceed* to a Schedule C AFN. During 1968, 
the AFN experienced financial difficulties, 
the market for AFN * products diminished, 
and DI. at the beginning of 1969. was forced 
to discontinue the AFN’s operations. DI was 
unable to renew the note or refinance the 
long-term foreign borrowing from another 
foreign lender, and DI repaid the borrowing 
from lta funds In the United Stale*. The 
transfer of capital in repayment of the 
borrowing resulted, at the end of 1969. in 
positive direct investment in excess of DI's 
Schedule C allowable and was authorized by 
11002(a) (4). Upon inquiry by the Office into 
the basis for Dlk statement in the certificate. 
DI may offer os on explanation the changed 
circumstances beyond Its control 

(vi) Repayment through conversion 
of debt obligations into stock of DI. Re¬ 
payment by reason of the delivery of 
equity securities of the DI to holders of 
debt obligations of the DI (including an 
international finance subsidiary of the 
DI> or of debt obligations issued by an 
AFN. pursuant to conversion or similar 
rights, is authorized by 3 1002(a) (3). No 
certificate is required to be filed in order 
to authorize such repayment, regardless 
of when the borrowing was made. A cer¬ 
tificate must be filed, however, in order 
to provide authorization for cash pay¬ 
ment of principal upon maturity of a 
convertible debenture offering, under 
3 1002(a) <6) and (6), since 8 1002(a) 
(3) does not authorize such cash 
repayment. 

For purposes of 8 1003. a transfer of 
capital resulting from a repayment by 
conversion is deemed to have been made 
in the year immediately following the 
year in which the conversion or similar 
rights are exercised. 

Example 24. In February 1968, an Interna¬ 
tional finance subsidiary of a DI sold 
$20,000,000 of 12-year debentures to a public 
offering, the proceeds of which qualify as 
long-term foreign borrowing proceeds under 
| 324. The debentures are convertible into 
common stock of DI commencing 6 months 
from the date of issue. The proceeds of the 
debentures were invested In incorporated 
AFN* of DI in Schedule A. where DI. during 
1968. was authorized under f 604 to make 
positive direct Investment of $3,000,000. Dur¬ 
ing 1968. DI delivered $5,000,000 worth of its 
common stock (in aggregate market value at s 
the time of delivery) to holders of the de¬ 
bentures os a result of the conversion of 
$3,500,000 in principal amount of the de¬ 
bentures. Such delivery resulted in a $3,500,- 
000 repayment of the borrowing In 1968 
(he., a transfer of capital to Schedule A dur¬ 
ing 1968 which Is deemed to be made the 
following year for purposes of I 1003). (See 
I 81003-1(1).) During tho same year, DI 
made additional positive direct Investment 
of $3,000,000 in Schedule A, which was 
authorized by 1 504(a)(1). The positive di¬ 
rect investment resulting from delivery of 
the stock was authorized under f 1002(a) (3). 
Pursuant to | 1003. DI's Subpart E allow¬ 
ables are reduced by $3,500,000 In 1969. 

Example 25. In November 1968. a Luxem¬ 
bourg AFN of DI (L) sold $20,000,000 of 12- 
year debentures to a public offering. At¬ 


tached to the debentures were warrant* 
entitling the holder to purchase a certain 
number of shores of DI'S common stock st 
a certain price. A holder of the warrant* may 
also exchange a debenture, upon present*, 
tlcm of the warrant, for common stock of DI. 
DTs Independent financial counsel valued 
the warrants at $2,000,000 (which valuation 
was acceptable to OFDI). and DI recognized 
a transfer af capital to L in that amount in 
connection with Issuance of the debt and 
warrant package. During 1969, an aggregate 
principal amount of $3,000,000 of debenture* 
was presented along with tho warrants. *nd 
DI Issued common stock in exchange there¬ 
for. The exchange constitutes the satisfac¬ 
tion of an AFN debt obligation, resulting in 
an additional transfer of capital under 
I 312(a) (6) In the principal amount of the 
debt surrendered ($3,000,000). Under S 1002 
(a)(3). the transfer of capital is deemed to 
be made in the year following exchange, so 
Uiat DI's Schedule C allowable will not be 
charged, under | 1003, until 1970. 

(vtt) Guarantee made on or after 
June 10. 1968. Repayment by a DI of an 
AFN borrowing, pursuant to a guarantee 
made on or after June 10. 1968. is 
authorized by 8 1002(a)(5), provided 
that the DI filed a certificate described 
In 8 1002(b). A transfer of capital by 
the DI to an AFN to enable the AFN to 
repay such borrowing is similarly 
authorized. 

Section 1002(b) requires the DI to 
state that it has reason to believe either 
that it will make no transfers of capital 
in repayment of the AFN borrowing 
within 7 years of the date of the 
guarantee; or. If it does make transfers 
of capital In repayment of the borrow¬ 
ing within the 7-year period, positive di¬ 
rect investment resulting therefrom. If 
any. will be authorized by tho DTs Sub¬ 
part E allowable in the appropriate 
scheduled areas. 

Example 28. During 1968. DI had historical 
Subpart E allowables of $300,000 In Schedule 
C. $750,000 In Schedule n and $1,250,000 to 
Schedule A. DI had two AFN’s In Schedule 0. 
one being a French corporation (F) that had 
existed for a number of year* F had main¬ 
tained a substantial level of earning? for tbs 
past 3 yean. The other AFN was an Italian 
corporation (X) that had been organized in 
1967 and had lost money in that year, but 
that DI expected would break even in 196$ 
and perhaps have small earnings la 1960. On 
July I. 1968, DI negotiated an overdraft 
facility for X from an Italian bank, pursuant 
to which X could moke overdrafts of tip W 
$1,000,000 The term of the faculty was l 
year, and DI guaranteed repayment of any 
amount outstanding at the end of that year. 
DI filed a certificate under I 1002(b) auting 
that DI had reason to believe that no trans¬ 
fer! of capital would be involved to repay* 
ment of the guaranteed borrowing, because 
renewal of the overdraft facility was antici¬ 
pated until such time as X would have the 
financial resources to be able to repay th* 
borrowing Itself. DI had reason to believe 
that, should X not bo able to repay at any 
time, F would be able to loon funds to x 
out of Its substantial cash reserves, while still 
being able to fulfill any earnings repatriation 
requirements of the regulations. 

Through the remainder of 1968, X and F 
encountered unprecedented business reverses, 
causing X to operate again at a loss, ana 
resulting not only in a loss for F. ***: 
necessitating substantial invasion of 
reserves. During 1068. X took down the raw 
$1,000,000 under the overdraft facility, ow¬ 
ing June 1909. the Italian bank indicates 
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that It would not renew the overdmf t facility 
for *1.000.000. but only far $500,000. DI At¬ 
tempted and fAUed to secure financing from 
othrr A-ourcca to reft nonce the $500,000. There¬ 
fore on June 30. 1000. DI repaid $500,000 to 
the Italian bank pursuant to the guarantee 
Ttol» repayment wm authorized by f 1002 
and the positive direct Investment 
resulting therefrom bad the immediate effect, 
pursuant to I 1003. of reducing Dl s Schedule 
C historical allowable to zero and DI*s Sched¬ 
ule C lose allowable under f 504(e) by 
*300.000 If OFDI ahould Inquire into the 
inability of DI to perform according to its 
reasonable expectations at the time of filing 
the certificate. DI may offer the unforeseen, 
changed circumstances aa an explanation. 

(vtil> Repayment of long-term foreign 
borrowing made on or after June 10, 
196 V He payment of a long-term foreign 
borrowing (other than a repayment re¬ 
sulting from conversions of debt into 
equity as described in 8 1002(a)(3)) 
made on or after June 10,1968. is author- 
tied by 5 1002(a) (6): Provided. That the 
DI filed a certificate described In I 1002 
lb). 

Section 1002(b) requires the DI to 
state that it has reason to believe either 
that (at no transfers of capital will be 
involved in repayment of the long-term 
foreign borrowing within 7 years of the 
date of the borrowing; or. <b) if trans¬ 
fers of capital are made in repayment of 
the borrowing within the 7-year period, 
positive direct investment resulting 
therefrom, if any. will be authorized by 
the DI’s Subpart E allowable in the ap¬ 
propriate scheduled area. 


Example 27. On September 1. 1963. DI 
nude a long-term foreign borrowing of $5,- 
ODOXHX) from a foreign bank, giving the bank 
1U 12-month note. DI Immediately loaned 
the fund# to Ita Schedule C AKN <C). Al¬ 
though the terms of the note did not make It 
itaewftblc. DI was aaaured by the lender that, 
if there would be no material change in the 
Dr» bujlneu and financial coudlUon and in 
the prevailing money market, It would give 
favorable consideration to requests by the 
DI u> roll-over the loon until Auguit 31. 1975. 

on existing clrcu ms tones. DI did not 
anticipate any material adverse change in 
tu business or financial condition and in- 
to requeat renewal to August 31. 1975. 
Jn this situs Uon, DI filed a certificate under 
1 1002(b)(1). During the remainder of 1963 
*nd in 1969. however, both C and DI suffered 
®®xpected business reversals, and In August 
1969. the lender Indicated that It would re- 
the note only to the extent of $2,500,000. 
attempted and failed to find financing 
torn other sources, and therefore repaid the 
oomwlug to the extent of $2,500,000 from 
o^^ources on August 31. 1969. The positive 
investment resulting therefrom is au- 
Z**?* by i 1002(a)(6). If OPDI Inquires 
to the inability of DI to perform according 
expectations at the time of 
or the certificate, DI may offer the unfore- 
fcAUcwL circumstances ta on expia- 


' Standard Crrtl finite Form 

FDUI06. 

Wc<i 0,1 or afler Junc 
tiiiJL# « must h® madc on Standard Ccr- 
jm^te Form FDI-106. (Prior to June 10, 
* orm *t of submission was im- 
tsitTlH a lon * ** certification con- 

rvfTiH JH. ^formation and statements 
*****| by subpart J.) 
j^lndicated in the Federal Register 
TOc * Published on August 8. 1968 <33 


F.R 11268), certificates submitted prior 
to August 12. 1968, pursuant to and In 
compliance with f 1002(b) as published 
in proposed form on June 8. 1968 (33 
F-R. 8506). are acceptable as filed. Fur¬ 
thermore. new’ certificates need not be 
filed where prior submissions were made 
in accordance with the regulations or 
proposed regulations in effect at the time 
of filing, notwithstanding the fact that 
the borrowing or guarantee may not ac¬ 
tually have taken place until after Sub¬ 
part J was published in final form in 
1968 or until after the 1969 amendment 
requiring use of the Standard Certificate 
Form. 

The certificate must be delivered to 
OFDI within 10 days after the date of 
a borrowing by the DI. or the date of DI’s 
guarantee of an AFN borrowing, as the 
case may be. For purposes of computing 
the 10-day period, the date of a borrow¬ 
ing by the DI is fixed according to the 
rules of 8 1002(e) (1). The date of a guar¬ 
antee is not simply the date on which 
DI executes the guarantee or when the 
last act necessary to complete a deposit, 
pledge or hypothecation has taken place. 
Rather, the date of the guarantee of an 
AFN borrowing is the first date on which 
both the guarantee and the borrowing 
are in existence, under 8 1002(e)(1). 
Thus, if on January 1 DI executes a 
written repayment guarantee with re¬ 
spect to AFN borrowings up to $1 million 
and the AFN borrows only $500,000 on 
that date, then borrows another $500,000 
on June 1, DI may file two certificates, 
each covering a $500,000 guarantee of an 
AFN borrowing, the first by January 10, 
and the second by June 10. 

As noted above, however, if a DI exe¬ 
cuted a guarantee of an AFN borrowing 
prior to January 1, 1968. but the AFN 
did not actually borrow until after that 
date. OFDI will not require a certificate 
to have been filed, in order for repay¬ 
ment to be authorized. Also, if a DI exe¬ 
cuted a guarantee in the period January' 
1. through June 9. 1968, but the AFN 
borrowing took place on or after June 
10, 1968, the DI is not required to replace 
its General Authorization No. 1 certifi¬ 
cate with a Subpart J certificate. 

The following sections explain the sub¬ 
stantive requirements of Form FDI-106, 
except for those portions that are self- 
explanatory. 

<i> Item 1. The certificate should be 
filed only by DI (or a duly authorized 
representative). If an international fi¬ 
nance subsidiary of a DI (see ! 323) 
makes a borrowing guaranteed by the 
DI, the borrowing is treated as if made 
by the DI itself and only one certificate 
need be filed. A guarantee by one AFN 
of a borrowing by another AFN in a dif¬ 
ferent scheduled area would likewise re¬ 
quire a certificate filing only by the DI. 

When a shareholder guarantees a bor¬ 
rowing by a principal DI, a single cer¬ 
tificate should be filed by the principal 
DI on the basis of Its allowable, unless 
the principal DI is an affiliate of the 
shareholder or unless the shareholder 
has consented to an election under 8 906 
(b) (2). Transfers of capital pursuant to 
such guarantee that result in positive di¬ 
rect investment will reduce the principal 


DI’s allowables as provided in 8 1003. If 
the principal DI is an affiliate of the 
shareholder guaranteeing the borrowing, 
the member of the affiliated group filing 
reports under 8 602 should file the certif¬ 
icate. (See 8 907(d).) If the shareholder 
has consented to an election under 
8 906«b) (2), the shareholder (and any 
other consenting shareholder guaran¬ 
teeing the borrowing) should file a single 
certificate. Positive direct investment at¬ 
tributable to transfers of capital made by 
a consenting shareholder pursuant to 
such guarantee will be deducted from the 
allowables of such consenting share¬ 
holder In accordance with the provisions 
of 8 1003. 

In the case of a guarantee described in 
8 1002(a)<5) by an Indirect owner of a 
borrowing by an AFN of the principal 
DI. the principal DI should file a single 
certificate, whether or not the election 
under 8 906<b> < 1 > has been made, unless 
the principal DI is an affiliate of the 
shareholder. In this case, the member of 
the affiliated group filing report under 
8 602 should file the certificate. Positive 
direct Investment attributable to trans¬ 
fers of capital made pursuant to such 
guarantee will be deducted from the al¬ 
lowables of the principal DI. 

(U) Item 2. DI should check the ap¬ 
propriate box beside “long-term foreign 
borrowing’* or “guaranteed borrowing” 
by an AFN. The guaranteed borrowing 
of an AFN includes, by implication, a 
borrowing by an AFN that is guaranteed 
by another AFN of the DI. If such is the 
case, the name of the guarantor AFN 
should also be Included, along with the 
name of the borrower AFN and the 
country where the borrower AFN is 
located. 

(iii> Item 5. In entry ad), the term 
“credit facility” refers to an arrange¬ 
ment with a lender (such as a line of 
credit or revolving credit arrangement) 
whereby funds may be taken down from 
time to time over a specified period up 
to a stated maximum aggregate amount, 
as described In 8 1002(e)(3), In such 
cases, a DI may file a single certificate 
with respect to such credit facility, in¬ 
stead of filing separate certificates for 
each borrowing by the DI or guarantee 
of an AFN’s borrowing pursuant to the 
arrangement involved. (Although § 1002 
(e)<3) provides that a certificate with 
respect to a credit facility should be filed 
on or prior to the date of the first take¬ 
down, OFDI will treat such certificates 
as timely filed if they are delivered 
within 10 days after the first takedown.) 
A credit facility will be certified only 
when first made or at the time of its 
renewal. A DI must file a new r certificate 
upon expiration of a credit facility And 
the execution of a new credit facility, 
but only to the extent that borrowings 
pursuant to the credit facility are not 
outstanding at the time of renewal. If 
borrowings arc outstanding, the renewal 
of the credit facility is simply a renew r al 
of the borrowing, and no new certificate 
need be filed. (The renewal or refi¬ 
nancing. as described fn 8 1002<e> (2). of 
a takedown under a credit facility or of 
an isolated borrowing need not be certi¬ 
fied at that time, since the renewal or 
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refinancing is not the making of a new 
borrowing or guarantee of an AFN bor¬ 
rowing (see 5 324(b)(1>.) 

Entry a(2) deab with a single take¬ 
down pursuant to a credit facility. This 
entry normally applies only when the 
DI did not file a certificate with respect 
to the entire credit facility, but b filing 
separately for each separate takedown 
pursuant to a credit facility. In such case, 
the first two boxes should be checked. In 
a few isolated instances, however, such 
as where DI desires to change the state¬ 
ment made in a certificate or where 
changed or additional facts provide a 
more favorable basis for making a certif¬ 
icate, the DI may desire to file a second 
certificate for a single takedown under a 
credit facility for which a certificate has 
previously been filed. In that event, the 
first and third boxes should be checked. 

Entry a<3> refers to a borrowing that 
is not connected with a credit facility, 
i.e., is not made pursuant to an arrange¬ 
ment described In f 1002(0(3). 

Example 28. On September 1. 1060. DI en¬ 
ters Into ft revolving credit arrangement with 
a foreign bunk pursuant to which DI may 
borrow up to $5,000,000 through August 31, 
1972. Borrowings under the arrangement ure 
to be made against notes with maturities of 
100 days, renewable within the overall period 
of the arrangement. Funds borrowed under 
this arrangement are to be Invested by DI 
In a Schedule A AFN. where the DI has a 
historical allowable of $7,500,000. DI believes, 
as of September 1. 1908. that positive direct 
investment in Schedule A In 1971, when all 
outstanding Indebtedness will be paid In full. 
wUl not exceed $6,500,000. In this situation, 
DI would have filed a single certificate under 
I 1002(b)(2), stating the belief that all re¬ 
payment* made within 7 years from the dale 
of each borrowing under the revolving credit 
arrangement will be authorized by I 504. In 
completing Item 5 of Form FDI-106, DI would 
have checked the first two boxes of entry 
all), entering $6,000,000 as the amount of 
the credit facility, entering August 31. 1972. 
as the stated maturity date, and entering 
the expected date and amount of the first 
takedown, if that information was known. 

On August 31. 1972, consider the following 
alternative possibilities: 

(a) All borrowings made under the ar¬ 
rangement have been repaid In full. DI and 
the bank renew the revolving credit arrange¬ 
ment on the same term* for an additional 3- 
year period, ending August 31, 1974. Funds 
borrowed under the arrangement aa renewed 
are also to be Invested in Schedule A AFN*. 
In this situation, DI must file a new certif¬ 
icate under f 1002(b) (2) stating the belief 
that all repayments made within 7 years from 
the date of each borrowing will be authorised 
by I 504 DI will check the first and third 
boxes of entry a(l) and. since no portion of 
the credit was outstanding at the time of 
renewal, will enter ’’eero" for the portion of 
the arrangement that Is certified by a previ¬ 
ous certificate. DI will also enter the amount 
of the credit facility ($6,000,000) and the ma¬ 
turity date, August 31. 1974. 

(b) The arrangement is renewed, with 
$6,000,000 of borrowings under the prior 
arrangement still outstanding. The funds to 
be borrowed under the renewed arrangement 
are to be used to refinance the outstanding 
Indebtedness. Since, by virtue of the pro¬ 
visions of | 1002(e) (2), funds borrowed under 
the renewed arrangement to refinance exist¬ 
ing Indebtedness will not constitute new 
borrowings, DI Is not required to file any 
additional certificates because of the renewal 
of the arrangement. 
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(c) The arrangement la renewed, with 
$3,000,000 of borrowings under the prior 
arrangement outstanding. Thus. $3,000,000 
of borrowing under the renewal will be used 
to refinance outstanding indebtedness, and 
docs not constitute a new borrowing. The 
remaining $2,000,000 will constitute a new 
borrowing, when DI takes down that amount. 
DI plans to Invest the $2,000,000 In the Sched¬ 
ule A AFN. so that DI may file a single certif¬ 
icate with respect to the $2,000,000 borrow¬ 
ing it may make under the renewal agree¬ 
ment. If DI files a single certificate, the first 
and third boxes under entry a(!) should be 
checked and $3,000,000 should be shown as 
the portion of the maximum amount or the 
arrangement that has been previously certi¬ 
fied and need not now be certified. The 
amount of the arrangement Is $5,000,000 and 
the stated maturity date is August 31. 1976. 
However. DI will certify only to $2,000,000 of 
borrowings ($5,000,000 leas $3,000,000). 

The filing requirements and amounts 
to be certified would be exactly the same 
it the credit facility arrangement and 
borrowings thereunder were by the 
Schedule A AFN with DI’s guarantee. 

<iv> Item $. DI must check the box 
preceding the category of i 324(e) under 
which a borrowing qualifies aa a long¬ 
term foreign borrowing. 

<v) Item 7. If the borrowing by DI or 
by an AFN Involves Issuance of bonds or 
debentures, the DI must Indicate, by 
checking the appropriate boxes, whether 
the securities are convertible or non¬ 
convertible, and whether they are Issued 
In a private placement or a public 
offering. 

For purposes of Item 7. bonds or de¬ 
bentures are convertible not only if ac¬ 
cording to their terms they may be ex¬ 
changed for stock of the DI, but also 
If they may be so exchanged upon pres¬ 
entation of a warrant attached to the 
bonds or debentures (whether or not 
the warrant is detachable). If an of¬ 
fering with warrants attached Is made 
by a DI, a certain portion of the funds 
or other property received from the of¬ 
fering will be attributable to sale of the 
warrants and. therefore, will not con¬ 
stitute proceeds of long-term foreign 
borrowing. In such case, the DI should 
Indicate the value of the warrants, based 
upon a valuation by one or more of the 
principal underwriters or by DI’s Inde¬ 
pendent financial counsel. (OFDI re¬ 
serves the right to review the reason¬ 
ableness and accuracy of any such valua¬ 
tion.) The value of the warrants should 
be deducted from aggregate principal 
amount of the bonds or debentures, and 
the difference is the amount of potential 
repayment that must be certified. (See 
5 324.) If such an offer is made by an 
AFN of DI. attachment of warrants will 
not have an effect on the amount of the 
borrowing. However, DI must reflect, on 
the appropriate Form FDI-102. a trans¬ 
fer of capital from DI to AFN in the 
amount of the value of the warrants. 
The DI must certify with respect to po¬ 
tential repayment of the full aggregate 
principal amount of the debt. 

The term '‘public offering" for purposes 
of the second proviso in § 1002(c)(2) 
means generally that at least half of the 
issue must be distributed through normal 
investment banking channels abroad, or 
sold to foreign purchasers engaged in 


the business of dealing In securities, in 
a manner affording reasonable prospects 
of an effective secondary market for the 
securities. 

(vi» Item 8. Item 8 follows the struc¬ 
ture of $ 1002(b). Statement A restates 
$ 1002(b) <I), and Statement B restates 
5 1002(b) <2> . In order to obtain authori¬ 
zation to repay a borrowing described in 
f 1002(a) <5) or (6). a DI mast make 
one of the two statements by checking 
the appropriate box opposite A or B. If 
existing facts and circumstances permit, 
a DI may make both statements In the 
alternative. With respect to either state, 
ment. a DI must check at least one 
of the boxes. If none of the premies 
expressly stated under Statement A or 
B corresponds to the particular facts 
of the transaction, the DI must check 
the box marked ’’Other" and write 
the particular reason for making the 
statement 

In order to make Statement A, a DI 
must have reason to believe, based on 
all the facts and circumstances existing 
at the time the certificate is delivered 
to OFDI. that there will not be any re¬ 
payment of the borrowing within 7 year* 
of the date of the borrowing, or the date 
of the guarantee If the borrowing is by 
an AFN. For purposes of determining 
the 7-year period when a guaranteed 
borrowing by an AFN i a involved, tht 
date of the guarantee of the borrowing 
is considered to be the first date when 
both the guarantee and the borrowing 
by the AFN are in existence, e.g., when 
the guarantee has been executed and the 
borrowing has been taken down. 

When making Statement A. a DI need 
consider only whether repayment of the 
borrowing can be postponed for a period 
of 7 years. Whether positive direct in¬ 
vestment resulting from repayment st 
that time will be authorized by the Dl's 
Subpart E allowables Is irrelevant For 
example, a DI that lias only ft f 503 
allowable may make the statement with 
respect to a $10 million borrowing made 
in 1969, even though repayment In 1976 
would exceed the present § 503 allow able. 
However, w hen the borrowing is repaid in 
1976, $ 1003 requires that positive direct 
investment resulting from repayment 
will be a first charge against Subpart 2 
allowables. 

Statement B may be made if a DI cad- 
not make Statement A, or may be made 
in addition to such statement. In order 
to make Statement B a DI must have 
reason to believe, based on all the fact* 

• and circumstances existing at the time 
the certificate Is delivered to OFDI. that 
any repayment within seven years of the 
borrowing either will not result in posi¬ 
tive direct Investment in Schedules A. 
B. or C. or that, if such repayment doe* 
result in positive direct investment, such 
pad live direct investment will be author¬ 
ized during the year w r hcn repayment is 
made by the DFs Subpart E allowables in 
the scheduled area in which the transfer 
of capital under g 312(a) (0) or (7> ♦* 
incurred. When making such statement, 
a DI may assume that the fi 503 allowable 
will continue to be the amount in effect 
during the year when the certificate is 
filed. Thus, a DI filing during 1969 may 
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assume that the 8 503 Allowable will con¬ 
tinue. In future years, at $1 million. Simi¬ 
larly. a DI may assume that historical 
allowables will continue. In future years, 
at the amounts set by 8 504 (a) and (c) 
In the year of filing, that for purposes 
of g 504(b) earnings allowables will con¬ 
tinue to be based on 30 percent of earn¬ 
ings In the appropriate prior year or 
years, and that the 8 506 incremental 
earnings allowable (available commenc¬ 
ing in 1970) will continue at the same 
level. On the other hand, where the 
transaction involved Is a borrowing by 
an A FS with the DFs guarantee. DI must 
make a reasonable estimate of future 
AFN earnings, based on facts and cir¬ 
cumstances existing at the time the cer¬ 
tificate Is filed. 

When filing each certificate with re¬ 
spect to a borrowing, the DI must also 
take into consideration the projected use 
of allowables in the year when repay¬ 
ment falls due. For example, a DI elect¬ 
ing to be governed by 8 503 during 1969 
and expecting to use the 8 503 allowable 
through 1971 could not file certificates In 
1969 containing Statement B during 
1969, with respect to two borrowings, 
each for $1 million and each requiring 
full principal repayment in 1971, 

The following examples illustrate situ¬ 
ations in which the assurances contained 
in Statement A would be appropriate: 


Example 29. DI borrow* $1,000,000 from A 
foreign bunk on September I, 1069. giving 
Ibe bank a note maturing on August 31. 1976. 
The DI may file a certificate under f 1003(b) 
by checking the box opposite Statement A 
and the box oppoolte the first reason therefor, 
line* no principal payments are required 
wtthln seven yean. 

Emm pie JO. DI borrows $1,000,000 from a 
foreign bank cm September 1. 1960, giving 
the bank a note having a maturity date of 
Aug tut 31, 1974, but containing express terms 
that permit renewal until Auguat 31, 1976. 
The DI may file a certificate under f 1003(b) 
by checking the box opposite Statement A 
•ad the box opposite the second reason 
therc'or, because the borrowing (including 
toe express provisions for Its renewal) Is for 
• tenn of 7 years. 


Izample JI. DI borrows $10,000,000 from a 
weign bonk on September 1. I960, giving 
the bank a note maturing on August 31. 1973, 
DI intends to refinance the borrowing within 
3-year period through sale of $30,000,000 
principal amount of convertible debenture* 
*o foreign nationals, which sale will qualify 
•» • long-term foreign borrowing. The de¬ 
bentures will have an original maturity of 
Z** than 7 years. The DI may file a certlfl- 
' Ate under | 1003(b) by cbecklng the box 
opposite statement A and the box opposite 
nMUon therefor, because DI believe* 
r*V borrowing can be refinanced for a 
Poled of more than 7 years. 

**■ Dr » »°fe AFN In Schedule C 
11.000,000 from a foreign bank on 
rPecnber L **69. giving the bank it* note 
worm* on August 31. ion. The note is 
by DI. DI has reason to believe, 
existing circumstances, that the AFN 
sen , e Dufn ctent financial resources in 
(Kvnerated by depreciation, earnings. 
to ttoe * nd 
ail dividends required to satisfy limit*- 
tn direct Investment imposed 

tWym^ UUUoai * I 1002(c) (3).) DI 

und * r * 1002(b)(1) by 
the box opposite Statement A and 


the box opposite the fourth reason therefor, 
because DI does not anticipate being called 
upon to make any principal repayments of 
tho borrowing pursuant to the guarantee. 

The following examples illustrate sit¬ 
uations in which the assurances con¬ 
tained in Statement B would be 
appropriate: 

Example 33. DI borrows $500,000 from a 
foreign bank In 1969. using the proceeds to 
purchase all voting a took of a company in 
Schedule A. The borrowing Is repayable In 
1971, but DI docs not anticipate having any 
allowable for positive direct Investment un¬ 
der | 504 or I 506 during 1971. The DI be¬ 
lle tea. under existing circumstances, that the 
acquired company will earn $40,000 In 1971. 
all of which will be reinvested, but (apart 
from repayment of the loan and such rein¬ 
vested earnings) does not intend to make 
any other poaitlve direct investment in ex¬ 
cess of $250,000. In this situation. DI may 
file a certificate under | 1003(b) (2). check¬ 
ing Statement B. Repayment of the $500,000 
borrowing in 1971. plus the $40,000 of re¬ 
invested earnings in 1971. plus $250,000 of 
other positive direct investment would re¬ 
sult in positive direct investment of $790,000 
during that year, all of which would be au¬ 
thorised by I 503. 

Example 34. During 1960. DI has historical 
allowables of $400,000 in Schedule C. $5,000,- 
000 In Schedule B and $10,000,000 In Sched¬ 
ule A The 8 504(a) historical allowable is 
elected and, under the upstream provision of 
8 504(c)(1), DI has a total allowable In 
Schedule C of $000,000 for 1969, based on 
1968 annual earnings of DI's Schedule O 
AFNs of $2,000,000. During 1969. DI makes a 
long-term foreign borrowing, giving a note 
for $1,000,000. due In 1971. DI Intends to In¬ 
vest tho $1,000,000 In Schedule C AFNs. DI 
has reason to believe, based on existing cir¬ 
cumstances, that the Schedule C AFNs will 
have annual earnings in 1970 of $4,000,000. 
giving DI a Schedule C allowable during 1971 
of $1,200,000. DI further has reason to be¬ 
lieve that the AFNs, in 1971. will reinvest no 
more than $200,000 of their earnings. Under 
these circumstances. DI may file a certificate 
under 11002(b) (3), checking Statement B. 
because there is reason to believe that re¬ 
payment of the borrowing in 1971 will be 
authorised within the Schedule C allowable 
for that year. (Note that DI cannot base 
certification on the allowable available in 
Schedule B or A, even though such allowable 
would be charged In 1971 (pursuant to 
I 1003) If the Schedule C allowable Is not 
sufficient to absorb the charge when the debt 
is repaid.) 

Example 33. During 1969. DI elects the his¬ 
torical | 504(a) allowable, with a Schedule B 
allowable of $1,200,000. During 1969, Dili 
Schedule B AFNs have earnings of $2,000,000. 
all of which DI desires to reinvest (resulting 
in posture direct Investment of $2,000,000). 
DI makes a long-term foreign borrowing dur¬ 
ing 1969 with an original maturity of 1-year, 
the proceeds or which are $800,000, and al¬ 
locates tlie proceeds to poaluve direct invest¬ 
ment in Schedule B at the end of 1069. DI 
has reason to believe that the AFNs in Sched¬ 
ule B win again have $2,000,000 of earnings 
during 1970, but that they will bo able to 
declare $800,000 of dividends DI further 
plans, during 1970. to liquidate certain 
Schedule B holdings, which UquidaUon will 
result In a negative net transfer of capital 
during 1970 of $900,000. Under these circum¬ 
stances. DI may file a certificate under 
f 1002 .;b) (2). cbecklng Statement B, because 
there la reason to believe that positive direct 
investment resulting from repayment of the 
borrowing in 1970 will be authorised under 
the Schedule B allowable. 


§111002—3 Certification with ropcct to 
convertible debt. 

Section 1002(c) (2) provides that, under 
certain circumstances, a DI may exclude 
potential transfers of capital resulting 
from conversion of debt instruments into 
equity securities of the DI in determin¬ 
ing (for purposes of Subpart J) whether 
positive direct Investment resulting from 
repayment will be authorized by Sub¬ 
part E allowables. No certificate U re¬ 
quired with respect to positive direct 
Investment resulting from the conversion 
itself (8 1002(a)(3)). Accordingly, the 
certification to which 8 1002(c) (2) Is ad¬ 
dressed relates to (1) repayment by a DI 
pursuant to guarantee of an AFN's con¬ 
vertible debt (under 8 1002(a)(5)), <il> 
certification of cash repayment of a DI*s 
convertible long-term foreign borrowing 
(under 8 1002(a)(6)), or Oil) certifica¬ 
tion of other borrowing unrelated to the 
convertible debt (under 8 1002(a) <1) or 
(4) ) at a time such debt is outstanding. 

The effect of 8 1002(c)(2) is that, in 
the stated circumstances, a DI may rely 
on future allowables, and their availa¬ 
bility to authorize cash repayment of 
borrowings, without regard to the poten¬ 
tial charge to such allowables resulting 
from a conversion. For example, if a DI 
operating under 8 503 has made a public 
offering of 20-year convertible deben¬ 
tures in principal amount of $20 million, 
and subsequently makes a $1 million 
long-term foreign borrowing having an 
original maturity of 1 year, a 8 1002 
(b) (2) certificate may properly be exe¬ 
cuted notwithstanding that conversions 
of the outstanding convertible debt 
could use up DI’s 8 503 allowable for the 
year the $1 million borrowing matures 
(assuming the criteria in the proviso to 
8 1002(c) (2) are satisfied). 

On the other hand, if a convertible debt 
falls to meet either of the two conditions 
in the proviso to 8 1002(c) (2), potential 
conversions must be taken into account 
when filing certificates. If the convertible 
debt does .iot have an original maturity 
of 7 years, potential charges to positive 
direct Investment resulting from conver¬ 
sions must be considered by the DI in 
determining whether sufficient allowables 
will exist during any year to authorize 
cash retirement of the convertible debt 
or of any other borrowing by the DI or 
an AFN. Similarly, potential charges 
against allowables must also be taken 
into account by the DI if a nonpublic 
debt issue is convertible within three 
years of the date of issuance. (Potential 
charges against allowables resulting 
from conversion need not be taken Into 
account, even if the debt is convertible 
within 3 years of the date of issuance, if 
the convertible debt is a public offering.) 

Since the DI need not. when making a 
certificate under f 1003(b) (1) stating 
that no principal repayments will be 
mAde within 7 years of the borrowing, 
consider the availability of allowables 
to authorize positive direct investment 
resulting from repayment at that time, 
the form of the convertible debt will not 
matter when the DI files under that pro¬ 
vision. However, whenever DI makes a 
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certificate under 5 1002tb>(2>, and con* 
vcrtible debt i & outstandinn that falls into 
either of the categories of the proviso to 
5 1002(c) (2), potential conversions must 
be considered by the DI. 

Example 38. DI qualifies only for the I 503 
allowable In 1060-70. In September 1068. DI 
purchased all stock of a German corporation 
from an unafllllated foreign national <X) in 
exchange for a $8,000,000 debenture Issue 
maturing In 10 years and convertible (in 
whole or In part) into common stock of DI 
commencing three years from date of Issu¬ 
ance. Interest on the debentures la payable 
semiannually, but in the event of derault 
on payment of any interest Installment. X 
has the right to declare the entire principal 
sum to be immediately due and payable. 
However. DI was In good financial condition 
and did not anticipate default In Interest 
payments. DI filed a certificate under f 1002 
(b)(1), since no principal repayments are 
required to be made within 7 years from the 
date of Issue. (Repayment by reason of con¬ 
version would be authorised by ) 1002(a) (3), 
without regard to the Subpart J certification 
requirements.) In 1070. DI desires to make 
a long-term foreign borrowing of *1,000.000 
with an original maturity of 2 years, and to 
allocate the proceeds thereof to poettlve 
direct Investment In Schedule B. Without 
regard to any charge against the f 503 allow¬ 
able resulting from conversion of the de¬ 
benture. DI may file a certificate with respect 
to the long-term foreign borrowing under 
I 1002(b) (2) if there U reason to believe that 
the entire | 503 allowable wlU be available to 
authorize repayment in 1272. 

Example 37. In 1968. DI made a public 
offering of $2,000,000 principal amount or 
convertible debentures, maturing in 1988 and 
convertible after 6 months from the date of 
issue. The proceeds were Immediately In¬ 
vested In Schedule C. DI filed a certificate 
under f 1002(b)(1) with respect to the bor¬ 
rowing. In 2989. DI made a $5,000,000 long¬ 
term foreign borrowing from a foreign bank, 
repayable at the rate of $1,000,000 annually 
for the next 5 years, and DI allocated the 
proceeds thereof to Schedule C positive di¬ 
rect investment. In 1969. DI bos a § 504(b) 
Schedule C allowable of $2,500,000, and has 
reason to believe that (except for any positive 
direct Investment resulting from conversion 
of the convertible debt) curtailment of the 
bank loan can be accomplished within this 
allowable over the next 5 years. (DI expects 
to have annual earnings of $8,000,000 In 
Schedule C. to cause Schedule C AFNs to de¬ 
clare dividends of $4,500,000 per year, and 
does not expect to make any positive net 
transfer of capital for the next 5 years.) DI 
does not have to make allowance for positive 
direct Investment resulting from potential 
conversions of the debenture Issue when 
onalyr.lng 1U ability to file s certificate with 
respect to the bank borrowing under 
I 1002(b)(2). 

Example 38. On September 1. 1969. DI pub¬ 
licly offers $20,000,000 principal amount of 
debentures with maturity of 25 years, con¬ 
vertible into stock of DI at any time after 6 
months from the date of issue. The offering 
qualifies as a long-term foreign borrowing, 
and DI immediately Invested tho proceeds in 
Schedule C, where DI has a historical allow¬ 
able of $2,000,000. Under the underwriting 
agreement, DI must make mandatory sinking 
fund payments, and a trustee must make 
redemption of debentures in principal 
amount of $1,000,000 in each of the years 
1974 through 1993. Because original ma¬ 
turity of the debenture issue Is only 5 years, 
and not 7 yearn, consideration must be given 
to whether the $1,000,000 repayment of 
principal that will be charged to DI's Sched¬ 
ule C allowable during the years 1971-74, 
together with potential conversions, can 


be made within the allowable for that sched¬ 
ule. While DI cannot oertlfy under f 1002(b) 
(2) In these dreumstanoes, a certificate under 
I 1002(b)(1) could still bo executed If DI 
has reason to believe that any cash principal 
repayments or conversions in excess of the 
Schedule C allowable could be refinanced 
with a maturity date at least 7 years from 
the date of the borrowing. 

§ Bl003— 1 EfTrrl of transfer* of capital 
iti repayment of borrowing*. 

Section 1002 provides that positive di¬ 
rect Investment attributable to transfers 
of capital in connection with repayments 
of certain borrowings are generally au¬ 
thorized, subject to 9 1003. Repayments 
may be made, consistent with the regu¬ 
lations, even though positive direct in¬ 
vestment attributable to the resulting 
transfers of capital may exceed a DI’s 
available allowables during the year of 
repayment. To the extent DI lias avail¬ 
able allowables In that year, 9 1003 gen¬ 
erally requires such allowables to be 
reduced by the amount of repayment. If 
the charge required exceeds the allow¬ 
ables available in the year of repayment, 
the excess will be carried over and 
charged against allowables in succeeding 
years until reductions so made total the 
amount of repayment. Accordingly, re¬ 
payment of a borrowing is permitted, 
but a DI’s allowables are correspond¬ 
ingly reduced in the year of repayment 
and, if necessary, in succeeding years. 

The amount of positive direct invest¬ 
ment made by a DI under 9 1002 is called 
the “repayment charge.*’ The repay¬ 
ment charge is generally incurred in the 
year of repayment, even if It is necessary 
to carry forward part or ail of the charge 
into succeeding years. 

The allowables elected by DI under 
Subpart E (and M, If applicable) are 
reduced, but not to less than zero, until 
such reductions equal the repayment 
chArge. Section 1003(c)(2) provides that 
reductions of 9 504 allowables in Sched¬ 
ule C are made first under 9 504 (a) or 
(b), and then under 5 504(e). A repay¬ 
ment charge incurred in connection with 
a U.S.-flag air carrier's foreign air 
transport operations reduces first its 
Subpart M allowable and then its 9 504 
allowables. 

Section 1003(c)(1) provides that al¬ 
lowables are reduced first in the 
scheduled area where positive direct 
investment was mode under 9 1002 and. 
commencing in 1969, to the extent the 
repayment charge exceeds allowables 
available for that scheduled area, then, 
in Schedules C, B and A. in that order. 

To the extent that the repayment 
charge in any year exceeds all applicable 
Subpart E and M allowables, allowables 
in the following year or years are re¬ 
duced In the same manner. 

(i) The repayment charge. A repay¬ 
ment charge is Incurred in the amount 
of positive direct investment resulting 
from transfers of capital enumerated in 
9 1002(a) (l)-(6), viz., (a) those to re¬ 
pay or enable the AFN to repay certain 
borrowings of the AFN; (b) those con¬ 
sisting of the delivery of equity secu¬ 
rities of the DI upon conversion of cer¬ 
tain debt obligations of the DI or an 
AFN; or (c) those made in repayment of 


long-term foreign borrowings of the DL 

Although the repayment charge U 
generally incurred in the year that post- 
tivc direct investment is made, transfer! 
of capital resulting from conversion of 
debt obligations are deemed (solely for 
purposes of 5 1003) to occur in the year 
immediately following the year of con¬ 
version. (See 9 1002(a)(3).) 

Repayment of a long-term foreign 
borrowing by a direct Investor (Including 
delivery of equity securities upon con¬ 
version) results in a transfer of capital 
to the scheduled area where the proceeds 
were expended or allocated at the time of 
repayment and with respect to which a 
deduction was made under 5 203<d). 
5 306(e). or 5 313<d>(l). If proceeds of 
the borrowing were utilized to offset 
positive direct investment in more than 
one scheduled area at the time of repay¬ 
ment. the transfer of capital resulting 
from repayment will be charged propor¬ 
tionally based on the deduction taken in 
each scheduled area. (See 5 312(a)(7).) 
Note that when there is repayment of a 
long-term foreign borrowing tliAt was 
not expended or allocated, no transfer of 
capital will result, because no deduction 
from net transfer of capital or positive 
direct investment was previously taken. 

Transfers of capital to repay or to en¬ 
able an AFN to repay a borrowing made 
by the AFN are charged against the DI's 
allowables in the scheduled area of the 
AFN. 

(11) Reduction of allowables Section 
1003 (c) and (d) prescribe the manner 
in which allowables under Subparts E 
and M are reduced because of a repay¬ 
ment charge incurred pursuant to ( 1003. 

Example 39. During 1969. DI repay* a 
$1,000,000 long-term foreign borrowing the 
proceeds of which had been expended tn 
Schedule A. Under I 1002. DI has made posi¬ 
tive direct Investment In Schedule A of #!♦* 
000.000, constituting the “repayment charge" 
for purposes of f 1003. DI’s allowables under 
I 504(a). which la elected for 1969. are $600.* 
ooo In A. $300,000 in B and $300,000 in C 

Under I 1003(c)(1), the Schedule A allow¬ 
able ($600,000) is first reduced to xero; then, 
to the extent the repayment charge exceed* 
the reduction In A. the excess reduces allow¬ 
ables first in C (by $300,000. to zero) «nd 
then tn B <by $100,000. to $ 200.0001 There¬ 
fore. In 1069 DI may make no poslUve direct 
investment In C, no additional positive di¬ 
rect investment In A. and positive direct 
Investment In B Is limited to $ 200 , 000 . 

Example 40. During 1968. DI, with allow¬ 
ables of $2,000,000 In Schedule A and aero in 
Schedules B and C. repaid a $1,000,000 1967 
borrowing used to acquire all outstanding 
shares of a Oennan corporation. Since the 
“repayment charge** was Incurred during 
1968 (see 1 1003(a)), no reduction of any 
allowables could be made under the appli¬ 
cable 1968 regulations, which did not provide 
(oadoeal 1003(c)(1) of the 1969 regulation*) 
for reducing allowables tn other scheduled 
areas. 

Although the $1,000,000 repayment charge 
may be applied tn subsequent yearn (under 
1 1003(c)(3) a b in effect for 1968), only 
Schedule C allowables or the worldwide 
I 503 or I 508 allowables may be charged 

There la a special rule applicable to 
the charge against a Schedule C allow¬ 
able. 8ection 1003(c)(2) provides that 
the reduction of Schedule C allowable 
shall first be made In the "historical or 
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the earnings" allowables under | 504 
<a> or <b>. and then In the "carryforward 
reinvested earnings" allowable under 

| 504<e>. 

Example 41. In 1070, DI elect* | 504(a) with 
an allowable of 43.000.000 In Schedule C. In 
Addition. DI ha* a carryforward allowable of 
♦1.000.000 from 1968 under I 604(f) (3) (1) 
and ii carryforward reinvested earnings al¬ 
lowable from 1009 under | 504(e) of 41.000.- 
000 During 1970 DI sends 42.500,000 to its 
Schedule C AFN to enable It to repay a loan, 
reitiiting In positive direct Investment under 
1 1002(a) or 42500.000 in Schedule C. and 
makes no other direct Investment. 

Under 1 1003(e)(2), DI'« 1504(a) allow- 
iblt la reduced to Kero; the excess of 4500.000 
then reduces Its | 504(e) reinvested earnings 
allowable by 4500.000. 

In 1971, DI will have a reinvested earnings 
allowable In Schedule C under 1504(e) of 
$500,000 and a positive direct Investment 
allowable under I 504(f) (3) (1) of 41,000.000 
(which also can be carried downstream), In 
addition to Its I 504(a) allowable. 


A special rule also applies to U.8.-air 
carriers engaged in international air 
transportation. Section 1003(c)(3) pro¬ 
vides that where a transfer of capital 
resulting in a repayment charge is pri¬ 
marily related to operations in foreign 
air transportation (as defined in § 1302 
(a)), the Subpart M allowable shall be 
reduced first and then the 0 504 (a) or 
<b) allowable. 


Example 42. In 1909, DI. a U S.-ftog airline, 
haa a foreign air transport allowable of 41.- 
000500 and I 504(a) allowable* of 4500.000 in 
Schedule A. 4000.000 In Schedule B and 4400.- 

000 in Schedule C. 

In 1959 DI repays a 41500.000 borrowing 
made in connection with Its operations in 
foreign sir transportation, resulting in a 
ftp ayment charge of 41.500.000 under flf 1002 

and 1003. 

FiriJ. DI*s foreign air transport allowable 
h reduced to aero and the excess of 4500,000 
Jf charged against Its I 504(a) allowables In 
Schedules O. B. and A, In that order. There¬ 
to*. Dl s Scheduled C allowable la reduced to 
***o and its B allowable Is reduced to 4500,- 
090. The 1500.000 allowable In Schedule A U 
»ot affected 

Allowables under 0 500. the "incre¬ 
mental earnings allowable" (to be effec¬ 
tive Initially in 1970). will be the last 
Wjowable to be reduced in any year in 
*Wch reductions under 0 1003 are 
applied. 



1 i?7 rpilc 43 ‘ DI to be governed bj 

1970 * nd has a | 500 allowable ol 
. DI mtkw • 41,050.000 repayment 

ixader I low. w 

reductions under I 1003, DI has 
w.OOO of iu | 506 allowable left. 

_?f ction 10W provides that all appll- 
aole allowables (including carryfor- 
otherwise available in the year 
‘ ^payment of a borrowing are reduced 
i» °* thc repayment charge, 

sSi.r 5 ?L 504 (a> or '*». 504(e), 504(d), 
^ 1302 * and 506, To the extent the 

^Payment charge is not equaled by 
t2^5i on> ,n Bllow ablea for any year, 
faw? ercncc U * carried forward" to the 
for ii ng . year * and the same procedure 
reducing allowables is repeated. 

e,ecUl 1503 ln 1939 

000 V^OOO borrowing, or which 4900.- 

,n 8chfdu1 ' c 


In 1060. DI*S I 503 allowable Is reduced to 
7X5ro. The remaining 4500,000 repayment 
charge Is carried to 1970. 

In 1970. DI electa I 504(a) with allowables 
of 4500.000 In Schedule A. 4400.000 In 
Schedule B and 4100.000 In Schedule C. 

Since the underlying borrowing had been 
expended ln more than one scheduled area, 
the repayment charge must be allocated be¬ 
tween Schedules A and C. Accordingly, under 
If 1003 and 312(a) (7) a repayment charge of 
4200.000 1* Incurred In Schedule A (% x 
4500.000) and a repayment charge of 4300,000 
1* Incurred in Schedule C (% x 4500.000). 

The Schedule A allowable 1* therefore 
reduced by 4200,000 from 4500.000 to 4300.- 
000; the Schedule C allowable U reduced to 
zero; and the excess of 4200.000 reduces the 
Schedule B allowable to 4200.000. 

B1100—Subpart K (§§ 1101-1107) 

§ B1100-1 Introduction. 

Subpart K is intended to reflect the 
exchange of letters of March 7, 1968. be¬ 
tween the UjS. Secretary of the Treasury 
and the Canadian Minister of Finance. 
The Secretary of the Treasury, in his let¬ 
ter to the Minister of Finance, stated that 
Canada would be granted an exemption 
from the U.S. balance of payments pro¬ 
grams affecting capital flows adminis¬ 
tered by OFDI and by the Board of Gov¬ 
ernors of The Federal Reserve System. 
The Minister of Finance, In turn, gave 
assurances of Canada's intention to In¬ 
sure that the exemption would not result 
In "pass-through" transactions adversely 
affecting the U.S. balance of payments 
programs. 

While retaining the Schedule B clas¬ 
sification for Canada, Subpart K per¬ 
mits unlimited positive direct investment 
in Canada and excludes direct Invest¬ 
ment in Canada from the base period 
and post-January 1, 1968 direct invest¬ 
ment calculations for Schedule B. Bor¬ 
rowings by a DI from a Canadian person, 
however, do not qualify as long-term 
foreign borrowings under 0 324. 

§R1I01—I Canadian AFNn ami non- 
Canadian Schedule B AFNp. 

Paragraph (a) of 0 1101 defines a 
"Canadian affiliate" as an AFN in Can¬ 
ada. and paragraph (b> defines a "non- 
Canadian Schedule B affiliate" as an 
AFN in a Schedule B country other than 
Canada. The term "Canadian affiliate" 
should not be confused with the defini¬ 
tion of "affiliate" in 0 903(a). Thus, a 
"Canadian affiliate" will Include a cor¬ 
poration organized under the laws of 
Canada (or any province thereof) ln 
which the DI has a 10 percent or greater 
voting interest, and a partnership orga¬ 
nized under the laws of Canada and a 
business venture conducted ln Canada In 
which the direct investor has a 10 per¬ 
cent or greater profit interest (see $0 304. 
305, 901, and 902). Such "Canadian 
affiliates" are referred to in this Bulletin 
as "Canadian AFNs ” 

Example 1. DI haa a wholly owned subsid¬ 
iary (8) organized under the laws of Canada 
and a wholly owned subsidiary (T) organized 
under the laws of the United Kingdom. DI 
Also owns 100 percent of an apartment house 
complex (U) In Canada and is a 50 percent 
participant in a partnership (V) organized 
under Canadian law engaged In the real 
estate business T has an 80 percent interest 


in a subsidiary (X) organized under the laws 
of Canada, and T also has a branch sales 
office (W) In Montreal 8 ha* a 60 percent 
Interest in a subsidiary (Z) organized under 
the laws of Australia 8 and X are incor¬ 
porated Canadian AFNs of DI. T and Z are 
Incorporated non-Canadian Schedule B AFNs 
of DI. U, V. and W are unincorporated 
Canadian AFNs of DI. 

§ Bl 102—1 Authorized positive direct in¬ 
vestment in Canadian AFN«. 

Section 1102 authorizes a DI to make 
positive direct investment ln Canadian 
AFNs in an unlimited amount during 
any year. * 

Example 2. In 1969, DI acquires ail the stock 
of a Canadian corporation (C) from Its sole 
stockholder, an Individual citizen and resi¬ 
dent of Oermany, for 41.000.000 ln cash. The 
transfer of capital Is made to Canada and is 
generally authorized under | 1102. 

Example 3. In I960. DI acquires all the 
stock of a German corporation (C) from an 
Individual citizen and resident of Canada for 
41.000.000 In cash. The transfer of capital 
Is made to Oermany (Schedule C) and thus 
doe* not fail within the scope of 1 1102. 

Example 4. During 1969 DI purchases, for 
42,000,000. the stock of a Canadian corpora¬ 
tion (C) that owns a subsidiary (A) located 
ln Panama. This transaction results ln a 
transfer of capital both to Canada (author¬ 
ized under f 1102) and to Schedule A. The 
purchase price must be apportioned between 
C and A in a manner that will fairly reflect 
the relative values of the interests acquired 
in the two corporations (such as relative 
book value, relative price/earnings ratios, 
etc). 

Example 5. In 1960, DI acquires, for 41.000,- 
000 ln cash, all the stock of a German cor¬ 
poration (C) from a Canadian corporation 
ln which DI has a 10 percent voting interest. 
The transfer of capital is made to Canada 
and is generally authorised under 0 1102. 

Example 6. In 1969, DI acquires, for 41.000.- 
000 in cosh, all the stock of a Oerman cor¬ 
poration (C) from a Lebanese corporation 
(A) in which DI has a 10 percent voting Inter¬ 
est. C lias a wholly owned Canadian subsid¬ 
iary. DI has made a 41.000,000 transfer of 
capital to Schedule A, and no apportionment 
la made since the acquisition is from 
another AFN. 

It should be noted that the authoriza¬ 
tion for unlimited positive direct invest¬ 
ment in Canada does not constitute an 
exemption from the reporting require¬ 
ments of 0 602. Accordingly, even DIs 
with only Canadian AFNs are neverthe¬ 
less required to file Forms FDI-101, FDI- 
102, and FDI-102F, absent a specific ex¬ 
emption from reporting based upon 
other factors. 

(i) Calculation of positive direct in - 
vestment in Canada <0| I103-1104>. Al¬ 
though Canada is technically a Schedule 
B country, it 1s necessary, in view of the 
unlimited positive direct Investment in 
Canadian AFNs authorized by 0 1102, 
that positive direct investment in Cana¬ 
dian AFNs be excluded from the calcula¬ 
tion of positive direct investment in 
Schedule B during the base period years 
and during 1968 and succeeding years. 
Accordingly, 0 1103 (a) and <b) provide. 
In essence, that In computing a DI's net 
transfer of capital to all AFNs in Sched¬ 
ule B during any year under 0 313(c), 
the only factors considered are trans¬ 
fers of capital between the DI and In¬ 
corporated non-Canadian Schedule B 
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AFNs and the DI's share of the aggre¬ 
gate net change in net assets of unincor¬ 
porated non-Canadian Schedule B AFNs. 
Similarly, £ 1104 provides that, in deter¬ 
mining a DI’s share in reinvested earn¬ 
ings of incorporated AFNs in Schedule 
B during any year, only the DI's share 
in reinvested earnings of incorporated 
non-Canadian Schedule B AFNs is taken 
into account. 

In calculating positive direct invest¬ 
ment. Canada is treated, in effect, as 
being in Its own separate scheduled area. 
POr example, a transfer of capital by an 
incorporated Canadian AFN to an incor¬ 
porated United Kingdom AFN is treated 
under 3 505(a) (3) as a transfer of capi¬ 
tal to the DI from Canada in calculating 
positive direct investment in Canadian 
AFNs and as a transfer of capital from 
the DI to Schedule B in calculating posi¬ 
tive direct Investment in non-Canadian 
Schedule B AFNs: if the transferee AFN 
is in Schedule A or Schedule C. the 
transfer of capital from the DI would be 
charged to Schedule A or C. respectively. 

Similarly, in calculating a Drs share 
of an incorporated Canadian AFN's rein¬ 
vested earnings, Canada is also treated 
as a separate scheduled area. Conse¬ 
quently. the gross amount of a dividend 
paid by a Canadian AFN to a non-Cana¬ 
dian AFN effectively reduce* the DI's 
share in reinvested earnings of all incor¬ 
porated AFNs in Canada, while the net 
amount of the dividend (i.e., net of 
foreign withholding taxes) effectively in¬ 
creases the DI’s share in reinvested 
earnings of all incorporated AFNs in the 
payee's scheduled area. 

The provisions of $3 1103 and 1104 are 
thus designed to permit computation of 
direct investment separately for Canada. 
Schedule A. Schedule B (excluding 
Canada) and Schedule C. Such pro¬ 
visions are also designed. In conjunction 
with 3 505, to prevent Canadian AFNs 
from being, used as a "pass-through" for 
direct investment in foreign countries 
other than Canada. 

Example 7. DI own* an incorporated AFN 
(X) in Canada and another Incorporated 
AFN (B) in the United Kingdom. In 1900. 
B make* a 3-year loan to X in the amount of 
$500,000 Under 1505(a)(3), B U treated oa 
having made a $600,000 transfer of capital to 
DI, thereby reducing DI's net transfer of 
capital to Incorporated APN* in Schedule B 
in 1000 by $500,000, and DI U treated aa hav¬ 
ing made a transfer of capital In the same 
amount to X, thereby Increasing Dlfe net 
transfer of capital to incorporated Canadian 
AFN6 in 1009 by $500,000 All resulting posi¬ 
tive direct investment in Canada is author¬ 
ized by | 1103. If the loan had been from X 
to B. the DI would be deemed to have made 
a $500,000 transfer of capital to B. 

Example 8. DI has branch sales operations 
in Canada (X) and Australia (B), and no 
other AFNa in Schedule B In 1069 X*a net 
assets increase by $150,000 and Bit branch 
asset* Increase by $400,000 Dlls net transfer 
of capital to B In 1900 Is $400,000 DI's net 
transfer OT capital to X during 1900 Is 
$150,000. 

Example 9. DI has a wholly owned subsid¬ 
iary In Canada (X) and a wholly owned 
subsidiary In Japan (B). In 1009 X has 
earnings of $50,000 and B has earnings of 
$100,000. X pays a dividend of $35,000 to DI. 
B pays no dividend. DI*s shoe© In reinvested 
earnings of Incorporated non-Canadian 
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Schedule B AFN Is $100,000, the earnings and 
dividend paid by X not being taken Into 
account. DI's share in reinvested earnings of 
the Incorporated Canadian AFN la $25,000. 

Example 10, DI has a wholly owned sub¬ 
sidiary In Canada (X) that, in turn, has a 
wholly owned subsidiary in the United King¬ 
dom (B) During I960 X corns $500,000 and 
pays a dividend uf $400,000 to DI; B earns 
6500.000 and pays a dividend of $300,000 to 
X. DI*s share In reinvested earnings of B It 
$200,000 and In reinvested earnings of X Is 
$400,000 i the $400,000 dividend paid by X 
1* reduced by the $300,000 dividend recelvod 
from B). 

The exemption provided in 3 505(b) for 
short-term trade credit* extended by one 
AFN to another does not apply if either 
of the AFNs involved in the transaction 
is a Canadian AFN (see 31103(c) >. 
Therefore, If a wholly owned Canadian 
AFN extends a 6-month trade credit of 
$100,000 to a French AFN on Septem¬ 
ber 1. 1069, the transaction results in a 
$100,000 transfer of capital from the 
Canadian AFN to the DI. and a $100,000 
transfer of capital from the DI to the 
French AFN. Similarly, if the French 
AFN extends a 6-month trade credit of 
$100,000 to the Canadian AFN, the trans¬ 
action results in a $100,000 transfer of 
capital from the French AFN to the DI. 
and a $100,000 transfer of capital from 
the DI to the Canadian AFN. 

§ B1105—1 (nmuliiin foreign balance*. 

Section 1105 provides generally that, 
for purposes of 3 203(c). "Canadian for¬ 
eign balances’’ shall not be included in 
computing a DI’s average end-of-month 
liquid foreign balances. Accordingly, the 
regulations do not restrict the amount, 
of liquid foreign balances held by a DI 
in Canada, and the amount of Canadian 
foreign balances are excluded for pur¬ 
poses of calculating the $25,000 "de mini¬ 
mus" exemption under | 203(e) (D. 

"Canadian foreign balances" are 
defined in I !!05<a» to Include: (a> 
Money on deposit in a Canadian bank 
(as defined in 3 1101(0 >, including fixed 
interest deposits, withoqt regard to the 
currency deposited and without regard 
to the terms of such depewits; and (b) 
negotiable instruments, nonnegotlable 
instruments and commercial paper of 
Canadian persons. 

The term "Canadian bank," as defined 
in 3 1101(c), includes Canadian branches 
and offices within Canada of banks 
organized outside Canada and banks or¬ 
ganized under the laws of Canada or of 
any province of Canada; the term does 
not include offices of Canadian banks* 
located outside Canada. 

§ B1106-1 Ixmg-lrrm foreign borrow¬ 
ing from Canada. 

Section 1106 provides. In general, that 
a DTs borrowing from a Canadian per¬ 
son, whether before or after January 1, 
1968, cannot be a "long-term foreign bor¬ 
rowing." as defined in 3 324. 

A "Canadian person" is defined in 
3 1101(d) as an individual resident of 
Canada, a Canadian bank, or a 
corporation or other entity (other 
than a bonk) organized under the 
laws of Canada or any political sub¬ 
division thereof. The term "Canadian 


person" includes foreign branches of 
Canadian corporations (other than 
Canadian banks >. and also includes pen¬ 
sion, profit-sharing and other similar 
trusts organized under or governed by 
the laws of Canada or any political sub¬ 
division thereof. For example, the pen¬ 
sion fund of a Canadian corporation and 
the London branch of a Canadian insur¬ 
ance company are each considered a 
"Canadian person." 

(i) Public offerings prior to April I, 
1968. A borrowing prior to April 1. 1968, 
Involving the public offering of a DI’* in¬ 
struments of indebtedness is considered 
long-term foreign borrowing for pur¬ 
poses of 3 324 if less than 25 percent of 
the aggregate principal amount of such 
Instruments was sold to "Canadian per¬ 
sons" during the original offering. In the 
event 25 percent or more of the aggregate 
principal amount of such debt instru¬ 
ments was sold to Canadian persons dur¬ 
ing the original offering, the portion 
proved by the DI (to the satisfaction of 
OFDI) to have been sold to non-Canadi¬ 
an or-non-UB. persons will be considered 
a long-term foreign borrowing for pur¬ 
poses of 3 324. 

Example II, On March 1. 1908. DI orga¬ 
nized an International finance subsidiary 
(IFS) (*>ee 1323) In the United States lor 
the principal purpose of borrowing fund* 
from nonafflllated foreign national* and in¬ 
vesting such funds In debt or equity securi¬ 
ties of AFNs. On March 15, 1068. IFS made 
a public offering outside the United States 
of $50,000,000 In 20-year convertible deben¬ 
tures. $10,000,000 of which were purchased 
by Canadian persona for Investment. The en¬ 
tire $50,000,000 constitutes “proceeds of long¬ 
term foreign borrowings *, 

Example 12. It $15,000,000 of the foregoing 
debentures had been purchased by a Canadi¬ 
an Insurance company for Investment during 
the original offering, only the remaining 
$35,000,000 would constitute proceeds of • 
long-term foreign borrowing. 

Example IS. IT. In Example T2, in addition 
to the $15,000,000 purchased by the Canadian 
Insurance company. $5,000,000 of the deben¬ 
tures had been acquired by a Canadian nom¬ 
inee o t a person within the United States 
during the original offering, only $30,000,000 
ol the proceeds would constitute proceeds of 
a long-term foreign borrowing. 

<ii) Public offerings on or after April l, 

1968 . A borrowing on or after April I* 
1968, involving the public offering of • 
Drs instruments of indebtedness is con¬ 
sidered a long-term foreign borrowing 
In its entirety if such instruments are 
sold through underwriters in accordance 
with agreements limiting such sales to 
persons other than Canadian or UB. per¬ 
sons, and if the borrowing otherwise 
qualifies under I 324. It should be noted 
that sales to Canadian underwriters or 
securities dealers for resale to non- 
Canadian and non-U B. persons wiU noi 
disqualify the borrowing from being 
treated in its entirety as a long-term for¬ 
eign borrowing. Similarly, sales to Cana¬ 
dian agents or fiduciaries acting on be¬ 
half of non-Canadian and non-U S. per¬ 
sons will not affect the status of lDC 
borrowing under 3 324. 

Following is an example of a pw^is^n 
in the agreement between the DI »» 
Canadian underwriters that would be 
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considered acceptable by OFDI for pur- after binding on the DI and may not be 
p 06 cs of preserving the long-term for- changed for subsequent years without 
dgn borrowing status of an offering: permission from OFDI. 


Each Underwriter fagree*| (has agreed 1 
that it will not directly or Indirectly sell any 
Debentures to Canadian persons except for 
( 1 ) sales to Underwriters or securities dealers 
who are Canadian persons but who agree 
that they are purchasing Debentures as 
principals for resale to persons who are not 
Canadian or United States persons, and (11) 
sates to agents or fiduciaries who are Cana¬ 
dian persons but who are acting for the bene¬ 
fit of persona who are not Canadian or 
United Stales persons. For the purpose of 
this paragraph, a Canadian person includes 
tn individual who Is a resident of Canada, 
s corporation, pension, profit-sharing or 
other trust or other entity (other than a 
bank) orantsed under or governed by the 
tews of Canada or any political subdivision 
there* ! < including the foreign branch of any 
Canadian corporation other than the for¬ 
eign branch of a Canadian bank), and any 
branch or office within Canada of any of the 
following Any bank or trust company or- 
gsnired under the banking laws of Canada 
or sny province thereof, or any private bank 
or hanker subject to supervision and exami¬ 
nation under the banking laws of Canada or 
sny province thereof. 


B1300— Subpart M (§§ 1301-1303) 

9D1300-1 Introduction. 


Subpart M applies to direct Invest¬ 
ment activities of DIs that are U S -flag 
sir carriers, including scheduled and 
supplemental air carriers and air taxi 

operators. 

Under 9 1301, such DIs may elect to 
exclude from transfers of capital the 
transfer to foreign inventory of certain 
categories of equipment related to 
the DIs* operations in foreign air 
transportation. 

Sections 1302 and 1303 provide a 30 
Percent foreign air transport earnings 
allowable for U.3.-flag air carrier DIs 
electing to be governed by $ 504, based 
upon financial reports required by the 
Civil Aeronautics Board with respect to 
UB-fiag carriers' international and 
territorial operations. 

§ 01301*1 Exclunion* from transfer* of 

capital. 


Under | 1301, a US.-flag air carrier 
elect to exclude from net transfers 
capital (as determined under 9 313) 
*ny Increases in certain equipment ac¬ 
counts of incorporated or unincorporated 
AFNs: Provided, That the equipment is 
accessary to the carrier's own operations 
*n foreign air transportation, as dis- 
uuguished from any separate operations 
m a ‘ r transportation of an AFN or the 
operations of third persons to whom the 
ui or an AFN may be providing support 
or oeUing parte and servlces u th C e icc- 
run “ niade - related charges for depre- 
otuon or other expenses must also be 
Voided in determining earnings of the 


A Dl electing under this section must 
5"" 1 * respect to all applicable 
Jrj^ 8 in all scheduled areas. The elec- 
on may be made for any compliance 
**r beginning with 1958. The election 
( °n the last quarterly report 

u for the year for which it 

made Once made, the election is there- 


§ 1302—1 Earning* alio* able for for¬ 
eign nir transport operation*. 

Section 1302 authorizes U.S.-flag air 
carriers to moke positive direct Invest¬ 
ment, in collection with their foreign 
air transport operations, of up to 30 
percent of aggregate annual foreign air 
transport earnings for the immediately 
preceding year. The 9 1302 allowable is 
not subject to schedular limitations, but 
it may be used only for positive direct in¬ 
vestment that is primarily related to the 
Dl's own operations in foreign air 
transportation. 

Section 1302 applies automatically to 
foreign air transport operations of any 
DI that does not elect to be governed 
by 9 503 for the year involved. If 9 1302 
is applicable, both transfers of capital 
related to the Dl's foreign air transport 
operations and aggregate annual for¬ 
eign annual air transport earnings will 
be excluded from the computation of 
Dl's allowables under 9 504 (a> or (b>. 

A UJ3.-flag air carrier’s choices are, 
therefore, as follows: 

The I 503 minimum allowable for all oper¬ 
ations; 

An adjusted | 504(a) historical allowable 
for all operations plus a I 1302 allowable for 
foreign air transport operations only; or 

An adjusted 1604(b) earnings allowable 
for all operations plus a • 1302 allowable for 
foreign air transport operations only. 

(1) Aggregate annual foreign air 
transport earnings . The § 1302 allowable 
is based upon 'aggregate annual foreign 
air transport earnings", defined in 4 1302 
(b) largely in terms of Civil Aeronautics 
Board income statement accounts. For 
this purpose, there is excluded from ter¬ 
ritorial and international operating prof¬ 
its reported to the Civil Aeronautics 
Board all related air transport interest 
and amortization charges, substantially 
all net operating revenues not directly 
attributable to air transport (such as 
profits or losses from hotels, income from 
foreign-flag air transport operations and 
other corporate Investments) and rele¬ 
vant foreign taxes. 

<ii) Relation of $ 1302 to 9 504 . Invest¬ 
ments not related to a carrier’s foreign 
air transportation operations are treated 
separately for all years (Including the 
base period years 1954-66). Accordingly, 
a carrier may make positive direct in¬ 
vestment. as provided in 9 504, in the 
same manner and subject to the same 
limitations as other DIs. except that the 
historical and earnings allowables under 
I 504 are adjusted by 9 1302(d) to exclude 
consideration of the carrier’s foreign air 
transport operations. 

While 9 1302 allowables may not be 
used to authorize positive direct invest¬ 
ment in activities other than foreign 
air transport operations, 9 504 allowables 
may, If the direct Investor so chooses, be 
added to the 9 1302 allowables for use in 
such operations (see 9 1302(c)(1)). 

(ill) Carryforwards . Unused foreign 
air transport allowables may be carried 


forward to subsequent years tscc 9 1302 
(c)(2)). 

The following examples illustrate the 
effect of 9 1302: 

Example 1. During 1968. a UA.-fiag air 
carrier (DI) ha* foreign air transport earn¬ 
ings of *25.000.000 and unrelated investment 
earnings in Schedule A of *5,000.000. DI haa 
Schedule A historical allowables under I 504 
(a) of $3,000,000 as a result of equity Invest¬ 
ment in and loans to hotels, and ground 
transportation operations associated there¬ 
with. in the base period years of 1965 and 
1965. Under f 1302. DI would have a world¬ 
wide air transport earnings allowable of 
*7,500,000 ( 30 percent of *25.000.000) Dur¬ 
ing 1059. the carrier may make worldwide 
positive direct Investment related to air 
transport activities of *7,500.000 and. assum¬ 
ing that the historical allowable under K 504 
(a) la elected, unrelated positive direct In¬ 
vestment In Schedule A of $3,000,000. Any 
unused nonair transport allowable may be 
used by DI worldwide for air transport ac¬ 
tivities. as well as on a schedular basis for 
operations not related to foreign air trans¬ 
port Any unused air transport allowable may 
only be used in succeeding years for foreign 
air transportation operations. Any unused 
carryforward of allowables under 1504(f) 
may be used worldwide If devoted to foreign 
air transportation, or In the appropriate 
scheduled areas if used for other operations. 

Example 2. A U S.-flag air carrier has allow¬ 
ables under I 504, unrelated to air transport 
activities, of aero. For 1959. the carrier elects 
f 503 and during 1959 transfers $1,000,000 to 
Schedule C as a contribution to the capital 
of a wholly owned hotel corporation In that 
scheduled area. No other relevant transac¬ 
tions occur. Such Investment Is authorized 
by f 503. No further positive direct invest¬ 
ment is authorized during 1969 either in 
air transport or nonair transport activities. 

(iv) Repayment charges under 9 1003 . 
Section 1302 allowables are, like the al¬ 
lowables of Subpart E, reduced by repay¬ 
ment charges incurred under 9 1003 (see 
9 1003(c)(1) and. In particular. 11003 
(c)(3)). 

§ 1303—1 (loordinotMin of §§ 503, 504, 
506, ami 1302. 

Section 1302<d> provides that foreign 
air transport earnings are to be excluded 
from "annual earnings" computed under 
9 504(b)(4). However, since "aggregate 
annual earnings" under 9 506 and "ag¬ 
gregate annual losses" under 9 503 are 
each derived from the 9 504(b) (4) com¬ 
putation. 9 1303(a) provides that foreign 
air transport earnings excluded from 
9 504(b) (4) should be taken into account 
for purposes of computing aggregate an¬ 
nual earnings under 9 506 and aggregate 
annual losses under 9 503. 

Section 1303(b) provides that all ref¬ 
erence to 9 504 in 9 506 (a) (4) and (c) 
shall be deemed to Include reference to 
9 1302(a). 

The following example illustrates the 
operation of 99 1302 and 1303: 

Example 3. During each of the years 1959 
and 1970. DI. a US.-fiag air carrier, ho* 
$1,000,000 in earnings from hotel operations 
in Schedule B and $3,000,000 of foreign air 
transport earnings. DI has no | 504(a) his¬ 
torical allowable, and hotel and foreign air 
transport earnings during 1956-67 were zero. 

In 1970 DI elects 1504(b). Dl's 1 504(b) 
annual earnings for i960 were $1,000,000 
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(■Ancc foreign air transport earnings were ex* 
eluded under | 1302(d)). DI*a | 604(b) allow¬ 
able for 1970 Is 1300,000 (11,000,000 X 30%). 
Dr» ft 1302 foreign air transport allow¬ 
able to $900,000 < $3,000,000 x 80«t). In 1970 
DX also tiu ft f 506 allowable of $400,000, com¬ 
puted as follows (000 omitted): 

ft 506(a) (4) aggregate annual eam- 

ingn for 1970.. $4. 000 

Under ft 1303(a). »504(b)(4> 

earnings of $1,000 are added to 
I 1302(b) foreign air transport 
earnings of $3,000.) 

Less base period aggregate animal 

earnings ______ 0 


Incremental earn Inga_ ^4.000 


40 percent of Incremental earnings. $1,600 
Less the largest of the allowables 
available under 1503 i $1,000); 

1504(a) and 1 1302 ($900); and 
1 504(b) and I 1302 ($1,200). as 
required by | 1303(b)- - $1.200 


ft 506 allowable___ $400 

During 1970 DI makes positive direct in¬ 
vestment of $400,000 in connection with 
hotel operations, and positive direct invest¬ 
ment of $1,100,000 In connection with for¬ 
eign air transport operations. Such positive 
direct investment to authorized by ft ft 504(b). 
1302, and 606. DI then lias a carryforward 
under f 506 of $ 100,000 because, under 
1506(c). positive direct invcwunmt to the 
extent authorised by ft 504 (and ft 1302, aa 
provided by | 1303(b)) to deemed made pur¬ 
suant to those sections and not under ft 506. 
Only the excess of $300,000 to charged 
against DI s ft 506 allowab)e. 

§ 11)302—2 Reporting. 

Each DI that U a U3.-flag air carrier 
engaged in foreign air transport opera¬ 
tions was required to file, on or before 
June 30. 1969, a revised Form FDI-101. 
Indicating historical investment in ac¬ 
tivities other than air transport ven¬ 
tures. Separate Forms FDI-102 and FDI- 
102F for air transport investment and 
earnings and for other investment and 
earnings will thereafter also be required 
to be filed by such DI s electing to be 
governed by 5 504 (see I 1302(e)>. 

If a Ui3.-flag air carrier should com¬ 
mence foreign air transport activity after 
June 30. 1969. a revised Form FDI-101 
should be filed within 30 days after such 
status Is established. Thereafter, the 
same reporting requirements applicable 
to other U.8.-flag foreign air transport 
carriers will apply. 

IF R. Doc. 60-12087; Filed. Nov. 4. 1069; 

8:45 am.) 

Title 16 —COMMERCIAL 
PRACTICES 

Chapter I—Federal Trade Commission 

(Docket No. C1588] 

PART 13—PROHIBITED TRADE 
PRACTICES 

American Dental Laboratories, Inc., 

et al. 

Subpart—Advertising falsely or mis¬ 
leadingly : 513.15 Business status, a d- 


1 Bom period earnings are computed in the 
same manner m aggregate annual earn¬ 
ings for the current year. They were as¬ 
sumed to be zero here for simplicity. 


RULES AND REGULATIONS 

vantages, or connections: 13.15-30 

Connections or arrangements with 
others; 13.15-235 Producer status of 
dealer or seller; 13.15-235<k> Labora¬ 
tory; i 13.42 Connection of others with 
goods; 5 13.50 Dealer or setter assist¬ 
ance: I 13.60 Earnings and profits . 
Subpart—Misrepresenting oneself and 
goods—Business status, advantages or 
connections: 5 13.1530 Producer status 
of dealer; Misrepresenting oneself and 
goods—Goods: 13.1608 Dealer or seller 
assistance; I 13.1615 Earnings and 
profits: 4 13.1745 Source or ortQin; 
13.1745-00 Maker or seller. Subpart— 
Using misleading name—Vendor: 113.- 
2445 Producer or laboratory status of 
seller . 

(Sec. 6. 36 Slat. 721; 15 U8.C. 46. Interprets 
or applies sec. 5. 38 8tat. 719, iui amended; 
15 U-3.C. 45) |Ccaoe and dcftist order. 
American Dental Laboratories, Inc., et aU 
AiTton. Mo.. Docket C-1588. Sept. 10, 1969| 

In the Afaffer of American Dental 
Laboratories, Inc., a Corporation, 
and Ed Zenthoefer and Ray Kowat- 
skey , Individually and as Officers of 
Said Corporation 

Consent order requiring All ton. Mo., 
distributor* of toothbrush vending ma¬ 
chines and supplies to cease misrepre¬ 
senting that they will furnish profitable 
locations to purchasers of their vend¬ 
ing machines, that they will train such 
purchasers, that no soliciting will be re¬ 
quired, that they are connected with the 
DuPont Company or any motel chain, 
and to cease using the word “Labora¬ 
tories'* in their trade name wliich 
misrepresents that they operate a 
laboratory. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered. That respondents Ameri¬ 
can Dental Laboratories, Inc., a corpora¬ 
tion, and Its officers, and Ed Zenthoefer 
and Ray Kowalakey, individually and as 
officers of said corporation, and respond¬ 
ents* agents, representatives and em¬ 
ployees. directly or through any corpo¬ 
rate or other device, in connection with 
the advertising, offering lor sale, sale or 
distribution of vending machines and 
vending machine supplies, or any' other 
merchandise, in commerce, as ' com¬ 
merce** is defined In the Federal Trade 
Commission Act, do forthwith cease and 
desist from: 

A. Representing, directly or by impli¬ 
cation: 

1. That respondents will furnish satis-, 
factory or profitable sales-producing lo¬ 
cations or misrepresenting, in any man¬ 
ner, the sales potential or character of 
the locations in wliich respondents place 
their vending machines and products at 
the Lime of the purchase of the machines. 

2. That purchasers of respondents' 
products will earn any stated amount of 
gross or net profits or other earnings. 

3. The past earnings of respondents* 
purchasers; provided, however, it shall 
be a defense In any enforcement proceed¬ 
ing instituted hereunder to establish that 
the past earnings represented, are those 
of substantial number of purchasers and 
accurately reflect the average earnings 
of these purchasers under circumstances 


similar to those of the purchaser or pro¬ 
spective purchaser to whom the repre¬ 
sentation is made. 

4. That the net proflu from the opera¬ 
tion of said vending machines will be 
sufficient to return the investment of 
the purchaser within 1 year or misrepre¬ 
senting any other period of time In which 
the net profits from the operation of sild 
vending machines will be sufficient to 
return the investment of the purchaser 

5. That purchasers of respondents' 
vending macliines will be trained by the 
respondents os to the operation of the 
machines or the methods to be used in 
servicing the locations where installed 

6. That no selling or soliciting will be 
required 

7. That respondents* vending ma¬ 
chines will average as many as seven 
vends per day. per machine, or misrep¬ 
resenting in any manner, respondents' 
machines average. 

8. That respondents or their repre¬ 
sentatives arc connected with the DuPont 
Co. or otherwise misrepresenting re¬ 
spondents' relationship with DuPont or 
any other company or the source of their 
merchandise. 

9. Tliat respondents have an agree¬ 
ment with Holiday Inns of America, or 
any other motel or restaurant chain, to 
accept respondents* vending machines, or 
otherwise misrepresenting the class or 
type of locations available to customer! 
of respondents. 

10. That respondents grant exclusive 
sales territories to their customers; pro¬ 
vided, however, it shall be a defense in 
any enforcement proceeding instituted 
hereunder to establish that exclusive 
sales territories are in fact granted by 
respondents. 

11. That respondents' machines or 
other merchandise will be delivered 
within thirty (30) days after the con¬ 
tract Is signed, or misrepresenting in. any 
manner the amount of time that will 
transpire between the time the contract 
Is signed and the time the merchandise is 
delivered. 

12. That respondents, or any other or¬ 
ganization, are planning to place na¬ 
tional advertising respecting the vend¬ 
ing machines or other merchandise re¬ 
spondents sell, or misrepresenting in any 
manner the promotional or advertising 
assistance respondents will provide ice 
their customers. 

B. Using the word “laboratories $$ 
part of any business name or represent¬ 
ing in any other manner, directly or by 
implication, that a laboratory is oper¬ 
ated by or for the said business, or that 
tiie said business differs in any manner 
from its true nature. 

It is further ordered . That respondents 
deliver a copy of this order to cease and 
desist to all present and future salesmen 
or other persons engaged in the sale of 
respondents' products or services, and 
secure from each such salesman or other 
person a signed statement acknowledging 
receipt of said order. 

71 is further ordered. That the respond¬ 
ent corporation shall forthwith distn^ 
ute a copy of this order to each of 
operating divisions. . 

It is further ordered. That the respond¬ 
ents herein shall, within sixty (60) da>« 
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after service upon them of this order, 
fl]o with the Commission r report. In 
writing, setting forth In detail the man¬ 
ner and form in which they have com¬ 
plied with this order. 

Ksued: September 10.1069, 

By the Commission. 

(stALl Joseph W. Shea, 

Secretary. 

|FH. Doc. 69-13194: Filed, Nov. 4. I960; 
8.49 a m | 


I Docket No, C-1590) 

p ART 13—PROHIBITED TRADE 
PRACTICES 

Empress Sterling Corp. end 
Ernest M. Bernstein 

Subpart—Advertising falsely or mU- 
leadingly: 5 13.42 Connection of others 
vith goods: 4 13.70 Fictitious or mis- 
leadin'/ guarantees; § 13.75 free goods 
or service*: f 13.105 Individual s special 
selection or situation: i 13.155 Prices: 
13.155-35 Discount savings; f 13.175 
Quality of product or service . Subpart— 
Misrepresenting oneself and goods— 
Business status, advantages or connec¬ 
tions: 1 13.1505 Operations as educa¬ 
tional or religious; Misrepresenting one¬ 
self and goods—Goods: I 13.1625 Free 
poods or services; 1 13.1647 Guaran¬ 
tees; | 13.1663 Individuals special se¬ 
lection or situation; | 13.1715 Quality; 
Misrepresenting oneself and goods— 
Prices: * 13.1810 Fictitious marking. 

(Sec. 6. 38 StaL 721; IS UB.C. 46. Interpret* 
or applies sec. S. 38 Stat. 719. ft* amended: 16 
USC. 461 [Cease and desist order. Empress 
Sterling Corp. at al . Richmond. Va.. Docket 

C-1590. Oct. 6.19691 

In the Matter of Empress Sterling Cor¬ 
poration, a Corporation . and Ernest 
M. Bernstein, Individually and as an 
Officer of Said Corporation 

Consent order requiring a Richmond, 
Va, marketer of cookware, table ware and 
other household products to cease mis¬ 
representing that prospective customers 
we being called long distance, that Its 
offering prices constitute a sating. thAt 
prospective purchasers have been spe¬ 
cially elected or will receive any article 
free, making deceptive guarantee claims. 
Inferring that Its products arc advertised 
nationally, and implying that it Is con¬ 
nected with the publishers of the Inter- 
•^Jnnal Sunday School Lessons 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered. That the respondents, 
wnpress Sterling Corp., a corjjoratlon. 
and its officers, and Ernest M Bernstein. 
jnuhlduaJy and as an officer of said cor¬ 
poration. and respondents' agents, repre- 
^nuilves and employees, dlrekly or 
wough any corporate or other device. In 
connection with the advertising, offering 
fnLi*' distribution of cookware. 

J«weware. chinaware. books, or any other 
Slav’ in com inerce, as "commerce’' Is 
4iIlw * in the Federal Trade Commla- 


RULES AND REGULATIONS 

slon Act. do forthwith cease and desist 
from: 

1. Representing, directly or by Impli¬ 
cation, that persons called by local tele¬ 
phone are being called by long distance 
telephone. 

2. Representing, directly or by impli¬ 
cation. that any price amount is re¬ 
spondents’ regular selling price for any 
item of merchandise or that purchasers 
save $50 or any other amount from re¬ 
spondents' selling price unless the 
amount referred to as respondents’ sell¬ 
ing price is the price at which said Item 
of merchandise has been openly and ac¬ 
tively sold or offered for sale, for a rea¬ 
sonably substantial period of time, in 
good faith, by respondents In the recent 
regular course of business: or misrep¬ 
resenting. In any manner, the price at 
which respondents' merchandise has 
been sold or offered for sale. 

3. Falsely representing that savings 
are afforded purchasers or prospective 
purchasers; or misrepresenting. In any 
manner, the amount of savings available 
to purchasers or prospective purchasers. 

4. Representing, directly or by impli¬ 
cation, that the prospective purchaser 
has been specially selected for enrollment 
in a club or other organized group plan, 
or has won a prize or award: or misrep¬ 
resenting. in any manner, the nature or 
purpose of a purchaser solicitation. 

6. Representing, directly or by impli¬ 
cation. that a price Is the retail price of a 
product in respondents' trade area unless 
such price does not appreciably exceed 
the price at which substantial sales of 
said product are being made In said 
trade area. 

6. Representing, directly or by Impli¬ 
cation. that purchasers of respondents’ 
products will not have to pay any c.o.d., 
postage, interest, carrying or service 
charges. 

7. Representing, directly or by Impli¬ 
cation, that any article of merchandise Is 
being gven free or as a gift, or without 
cost or charge, in connection with the 
purchase of other merchandise unless 
the stated price of the merchandise re¬ 
quired to be purchased in order to obtain 
said article is the same or less than the 
customary and usual price at which such 
merchandise has been sold separately for 
a substantial period of time In the recent 
and regular course of business In the 
trade area In which the representation Is 
made. 

8. Representing, directly or by impli¬ 

cation. that their products are guaran¬ 
teed unless the nature, conditions and 
extent of the guarantee, the identity of 
the guarantor and the manner in which 
the guarantor will perform thereunder 
are clearly and conspicuously disclosed: 
and where the guarantee extends for the 
"Life" or "Lifetime" or the like and re¬ 
lates to any life other than that of the 
original purchaser, the life referred to 
shall be clearly and conspicuously 
disclosed. • 

9. Representing, directly or by Impli¬ 
cation, that their products are advertised 
in Good Housekeeping magazine or in 
leading national magazines; or mlsrep- 
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resenting the manner or extent of their 
advertising. 

10. Representing, directly or by Impli¬ 
cation, that their Royal Heiden Society 
Bohemian chinaware products are the 
finest, that U, the best quality Imported 
Bohemian china that can be purchased 
in this country; or misrepresenting, in 
any manner, the quality or value of their 
products. 

1L Representing, directly or by im¬ 
plication. that the user of respondents' 
stainless steel cookware products will 
save $10 to $12 per month from the pur¬ 
chaser's food purchasing bill; or falsely 
representing the savings which accrue 
to users of respondents' cookware 
products. 

12. Representing, directly or by im¬ 
plication. that they have made any ar¬ 
rangement, or are working in coopera¬ 
tion with, an organization known as 
International Sunday School Lessons in 
the sale ol their Bible products: or mis¬ 
representing, in any manner, respond¬ 
ents’ connections or affiliations with 
businesses or organizations. 

13. Representing, directly or by im¬ 
plication. that they will emboss or print 
the purchaser’s name in gold on the 
covers of their book products, when in 
fact the names are merely printed on an 
adhesivc-backcd tape which is affixed 
to the covers. 

It is further ordered . That the re¬ 
spondent corporation shall forthwith 
distribute a copy of this order to each 
of Us operating divisions. 

It is further ordered . That the re¬ 
spondents herein shall, within sixty (60 > 
days after service upon them of this 
order, flic with the Commission a report 
in writing setting forth in detail the 
manner and form in which they have 
complied with this order. 

Issued: October 6. 1969. 

By the Commission. 

(seal) Joseph W. Shea. 

Secretary. 

|PR Doc. 69-13195: Filed, Not 4. I960; 

8:49 am | 


| Docket No. C-15931 

PART 13—PROHIBITED TRADE 
PRACTICES 

Kasbar Quilting Corp. et ol. 

Subpart—Invoicing products falsely: 
5 13.1108 Invoicing products falsely: 
13.1108-40 Federal Trade Commission 
Act Subpart—Misbranding or mislabel¬ 
ing: 5 13.1185 CoMiposiffon: 13.1185-90 
Wool Products Labeling Act: S 13.1212 
Formal regulatory and statutory require¬ 
ments: 13 1212-90 Wool Products La¬ 
beling Act. 8ubpart—Neglecting, unfairly 
or deceptively, to make material dis¬ 
closure: I 13.1852 Formal regulatory 
and statutory requirements: 13.1852-80 
Wool Products Labeling Act. 

(8oc 6. 38 8tat. 721; 15 US.C. 46. Interpret 
or apply see. 5. 38 Slat. 719. a* amended, been. 
2-S. 64 Stat. 1128-1130: 15 U-8.C. 45. 68) 

| Cease and desist order, Kanbar Quilting 
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Corp et al., Brooklyn, N.Y. Docket C-1593, 
Oct 10, 19091 

In the Matter of Kasbar Quilting Corp., 
a Corporation, and Joseph A. Kas¬ 
bar and Adel Kasbar . Individually 
and as Officers of Said Corporation 

Consent order requiring a Brooklyn, 
N.Y., manufacturer of quilted interlining 
fabrics, to cease misbranding and falsely 
invoicing its wool products. 

The order to cease and desist. Includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered, That respondents Kasbar 
Quilting Corp., a corporation, and its 
officers, and Joseph A. Kasbar and Adel 
Kasbar, Individually and as officers of 
said corporation, and respondents* rep¬ 
resentatives, agents, and employees, di¬ 
rectly or through any corporate or other 
device, in connection with the introduc¬ 
tion, or manufacture for introduction, 
into commerce, or the offering for sale, 
sale, transportation, distribution, deliv¬ 
ery for shipment or shipment, in com¬ 
merce. of wool products as ‘ commerce” 
and “wool product” are defined in the 
Wool Products Labeling Act of 1939. do 
forthwith cease and desist from mis¬ 
branding such products by: 

1. Falsely or deceptively stamping, tag¬ 
ging, labeling or otherwise Identifying 
such products as to the character or 
amount of the constituent fibers con¬ 
tained therein. 

2. Failing to securely affix to or place 
on, each such product a stamp, tag. label 
or other means of identification shewing 
in a clear and conspicuous manner each 
element of information required to be 
disclosed by section 4(a> (2) of the Wool 
Products Labeling Act of 1939. 

It is further ordered. That respondents 
Kasbar Quilting Corp.. a corporation, and 
its officers, and Joseph A. Kasbar and 
Adel Kasbar, individually and as officers 
of said corporation, and respondents' 
representatives, agents and employees, 
directly or through any corporate or 
other device, in connection with the ad¬ 
vertising, offering for sale, sale or dis¬ 
tribution of quilted interlining materials 
or other products, in commerce, as “com¬ 
merce” is defined in the Federal Trade 
Commission Act. do forthwith cease and 
desist from misrepresenting the char¬ 
acter or amount of constituent fibers 
contained in such products on invoices 
or shipping memoranda applicable there¬ 
to, or in any other manner. 

It is further ordered. That the re¬ 
spondent corporation forthwith distrib¬ 
ute a copy of this order to each of its 
operating divisions. 

It is further ordered. That the respond¬ 
ents herein shall, within sixty (60) days 
after service upon them, of this order, 
file with the Commission a report in 
writing setting forth in detail the man¬ 
ner and form in which they have com¬ 
plied with this order. 

Issued: October 10,1969, 

By the Commission. 

1 seal 1 Joseph W. Shea. 

Secretary. 

IP R. Doe 69-13196; Fllsd, Nov. 4. I960; 

8:49 a m ] 


RULES AND REGULATIONS 

(Docket No. C-1589) 

part 13—prohibited trade 
PRACTICES 

Metomic Manufacturing Corp. and 
Martin Zahler 

Subpart—Advertising falsely or mis¬ 
leadingly: S 13.170 Qualities or prop¬ 
erties of product or service: 13.170-30 
Durability or permanence; $ 13.175 
Quality of product or service. 

(Sec. 6. 38 8tat. 721; 15 U.S.C. 46. Interprets 
or applies aec. 5. 38 St at 719. aa amended; 
1ft US.C, 4ft) (Cease and desist order 
Metomic Manufacturing Corp. et al.. Brook¬ 
lyn, N.Y, Docket C-1589, Sept. 1ft, 1069] 

In the Matter of Metomic Manufactur¬ 
ing Corp.. a Corporation, and Martin 
Zahler, Individually and as an Offi¬ 
cer of Said Corporation 

Consent order requiring a Brooklyn, 
N.Y.. manufacturer and distributor of 
electroplating kits to cease misrepresent¬ 
ing the quality or durability of the plat¬ 
ing imparted by its process. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered. That respondent Metomic 
Manufacturing Corp., a corporation, and 
its officers, and Martin Zahler. individ¬ 
ually and as an officer of said corpora¬ 
tion. and respondents* agents, represent¬ 
atives, and employees, directly or through 
any corporate or other device. In connec¬ 
tion with the advertising, offering for 
sale, sale or distribution of electroplating 
kits, in commerce, as “commerce” is 
defined in the Federal Trade Commission 
Act. do forthwith cease and desist from: 

1. Representing, directly or by im¬ 
plication. that the coating produced by 
the use of said kits or components is 
comparable in durability and other 
aspects to the finish imparted by com¬ 
mercial electroplating. 

2. Representing, directly or by impli¬ 
cation, that their kits or components are 
capable of imparting a chrome plating 
to any other material. 

3. Representing, directly or by impli¬ 
cation. that their kits or components 
produce results through an electroplat¬ 
ing process. 

4. Representing, directly or by impli¬ 
cation, that their kits or components 
contain enough materials to completely 
plate such objects as automobile bump¬ 
ers. washing machines, or any other large 
object. 

It is further ordered. That the respond- * 
ents herein shall, within sixty (60) days 
after service upon them of this order, 
file with the Commission a report In 
writing setting forth in detail the man¬ 
ner and form In which they have com¬ 
plied with this order. 

Issued: September 15, 1969. 

By the Commission. 1 

I seal] Joseph W. Shea, 

Secretory. 

I F.R Doc. 69-13197; Piled, Nov. 4. 1969; 

8:49 a.m.) 


1 Commissioner Elman dissenting 


(Docket No. 8548( 

part 13—prohibited trade 
PRACTICES 

National Dairy Products Corp 

Subpart—Discriminating in price un¬ 
der section 2, Clayton Act—Price dis¬ 
crimination under 2(a): § 13.737 Local¬ 
ized price cutting. 

(8ec 6. 38 8tat, 721; 1ft U-8.C. 46. Interprets 
or applies sec. 2. 49 St*t. 1526; 15 US.C. 
13) {Modified order to cease and desl»t, Ns. 
tional Dairy Products Corp.. New York, NY , 
Docket No. 8548. Oct. 2. 1969] 

In the Matter of National Dairy Producti 
Corp., a Corporation 

Order modifying a cease and desm 
order dated June 2B. 1967, 32 F.R. 11432, 
which prohibited a major food products 
distributor from discriminating in price 
among its customers, by limiting the pro¬ 
hibition, pursuant to a decision of the 
U S. Court of Appeals, Seventh Circuit. 
412 F. 2d 605. dated June 19. 1969, to the 
Jam, Jelly, and preserve product- of 
the respondent company’s Kraft Foods 
Division. 

The modified order to cease and desist, 
including further order requiring report 
of compliance therewith, is as follows: 

7f is ordered. That respondent National 
Dairy Products Corp.. a corporation, and 
its officers, representatives, agents and 
employees, directly or through any cor* 
porate device, in connection with the 
sale or offering for sale of Jam, Jelly, and 
preserve products of its Kraft Foods Divi¬ 
sion. in commerce, as “commerce” is de¬ 
fined in the Clayton Act, do forthwith 
cease and desist from: 

Discriminating, directly or Indirectly, 
in the price of such products of like 
grade and quality by selling such prod¬ 
ucts to any purchaser for resale at a 
price which Is less than the price charged 
any other purchaser for resale at the 
same level of distribution when such 
lower price is either the result of a re¬ 
duction from the regular list price of 
the products or is the result of a pro¬ 
motional offer involving a conce^lon 
from regular list price; provided, how¬ 
ever. that in addition to the defenses 
set forth in sections 2(a) and 2<b) of 
the statute it shall be a defense In any 
enforcement proceeding instituted here¬ 
under for respondent (1) to establish 
that its lower price was the result of a 
promotional offer involving a price con¬ 
cession which does not undercut the 
lowest net price and/or the terms and 
conditions resulting from a promotional 
offer made to the purchaser receiving 
the lower price by any seller of ft com¬ 
petitive product within the previous 12 
months, or (2) to establish that such 
lower price does not undercut the lowest 
price concurrently offered generally 
throughout the same trading area by 
any other seller of a competitive prod¬ 
uct having a substantially smaller an¬ 
nual volume of sales of such products 
than respondent’s annual volume oi 
sales of the product on which the dis¬ 
criminatory price was granted. 

It is further ordered, That respondent. 
National Dairy Products Corp., shall 
within thirty <30> days after service 
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upon it of this order, file with the Com¬ 
mission ft report, in writing, setting 
forth in detail the manner and form In 
which it haa complied with the order to 
cf*se and desist net forth herein. 

issued: October 2. 1969. 

By the Commission. 

IstALl Joseph W. Shea. 

Secretary. 

(Pfl Doc SO 13106; Piled. Nov 4. 1980; 
8:49 A.m.J 


[Docket No. C l694) 

PART 13—PROHIBITED TRADE 
PRACTICES 


Sportpipar Of Miami, Inc., and 
Louis Goldleaf 


Subpart—Misbranding or mislabel¬ 
ing: 513.1185 Composition: 13 1185-80 
Textile Fiber Products Identification 
Act; 5 13.1212 Formal regulatory and 
statutory requirements: 13 1212-80 Tex¬ 
tile Fiber Products Identification Act. 
Subpart—Neglecting, unfairly or de¬ 
ceptively, to make material disclosure: 
513.1852 Formal regulatory and statu- 
tory requirements: 13.1852-70 Textile 
Fiber Products Identification Act. 


(8ec 6. 38 SUL 721; 1ft U&C. 48. Interpret 
or apply nee. ft. 38 Slat. 719. && amended. 72 
SUt 1717; 15 U.S.C. 46. 70) |Ccjw* and dcaist 
order. Sportpipcr Of Miami. Inc., ct al.. 
Miami, Fla.. Docket C-1594, Oct. 10. 1989) 


In the matter of Sportpipcr Of Miami , 
Inc,, a Corporation, and Louis Gold- 
leal. Individually and as an Officer 
of Said Corporation 


Consent order requiring a Miami. Fla., 
clothing manufacturer to cease mis¬ 
branding its textile fiber products and 
failing to preserve required records. 

The order to cease and desist, includ¬ 
ing further order requiring report ol 
compliance therewith, is as follows: 

It is ordered. That respondents Sport- 
P4» r of Miami. Inc., a corporation, and 
Its officers, and Louis Goldleaf. indivld- 
and as an officer of said corpora¬ 
tion, and respondents* representatives, 
Menis. and employees, directly or 
jwugh any corporate or other device, 
m connection with the introduction, de- 
Jirery for introduction, manufacture for 
introduction, sale, advertising, or offering 
commerce, or the transporta¬ 
tion or causing to be U*ansported in com- 
jcrce. or the importation into Uie United 
of any textile fiber product: or in 
^^ cc 4 t ^ cn yrtOs the sale, offering for sale, 
WfaUg tng, delivery, transportation, or 
AUsmg to be transported, of any textile 

o7^w Pr0<iuct whJcil hlL3 ^ ieen advertised 
onered for sale in commerce, or in 
connection with the sale, offering for 
***. advertising, delivery. tronsporta- 
10 be transported, after 
£**22* c °mmcrce. of any textile fl- 
or whct her in its original state 

^wntained in other texUle fiber prod- 
tiU ,7? terms •commerce'* and **tex- 
Teirhu LuP lxxIuctM are defined in the 
Act h! , Pr oducts Indcntification 
ao forthwith cease and desist from: 


A. Misbranding textile fiber products 
by: 

1. Falsely' or deceptively stamping, 
tagging, labeling, invoicing, advertising, 
or otherwise Identifying such products as 
to the name or amount of constituent 
fibers contained therein. 

2. Failing to affix a stamp, tag, label, 
or other means of identification to each 
such product showing in a clear, legible 
and conspicuous manner each element of 
Information required to be disclosed by 
section 4(b) of the Textile Fiber Products 
Identification Act. 

B. Failing to maintain and preserve 
proper records showing the fiber content 
of the textile fiber products manufac¬ 
tured by said respondents, as required 
by section 6 of the Textile Fiber Prod¬ 
ucts Identification Act and Rule 39 of 
the regulations promulgated thereunder. 

It is further ordered. That the respond¬ 
ent corporation shall forthwith distribute 
a copy of this order to each of its oper¬ 
ating divisions. 

7f is further ordered. That the respond¬ 
ents herein shall, within sixty (80) days 
after service upon them of this order, file 
with the Commission a report in writing 
setting forth in detail the manner and 
form in which they have complied with 
this order. 

Issued: October 10. i960. 

By the Commission. 

[ seal J Joseph W. Shea. 

Secretary. 

| Pit Doc. 89-13199: Piled. Nov. 4, I960: 

8:49 am.) 


| Docket No. 8769) 

PART 13—PROHIBITED TRADE 
PRACTICES 

Swingline, Inc. 

Subpart—Acquiring corporate stock or 
assets: I 13.5 Acquiring corporate stock 
or assets . 

(Sec. 8. 38 SUt. 721: 15 US.C. 48. Interpret* 
or applies nee. 7. 38 Stat. 731. as amended; 
lft UJ&.C. 18) (Order of divestiture. Swing¬ 
line. Inc., Long Island City. N.Y . Docket No. 
8759. Oct. 9. 19G9| 

In the Matter of Svcingline. Inc., a 
Corporation 

Order requiring a Long Island City, 
N.Y.. manufacturer of stapling, tacking, 
and riveting devices, to divest itself to an 
eligible company, approved by the Com¬ 
mission. of all the assets, patents, and 
equipment of an acquired company 
(Speedfast. Inc.), to cause its wholly 
owned subsidiary (Spotnails, Inc.) to 
grant a royalty-free license to said eligi¬ 
ble company, to refrain for a period of 10 
years from acquiring any competitor 
without prior approval of the Federal 
Trade Commission, and take other steps 
to restore competition in the industry 
as provided in the order. 

The order of divestiture is as follows: 

L For the purposes of this order, the 
following definitions shall apply: 

(a) **Portable industrial pneumatic 
staplers and nailers’* are tools which 
utilize compressed air to drive various 


types of metallic fasteners to attach 
wood, fabric, sheet metal, and other sub¬ 
stances to each other. 

<b> "Fasteners'* are metallic staples, 
nails, bmds. pins, and corrugated chps. 
which are used in the machines described 
in subparagraph Ka>. 

(c) The term "heavy duty." w hen used 
in conjunction with the fasteners defined 
in subparagraph 1(b), shall describe 
staples, nails and corrugated clips hav¬ 
ing a gauge measurement of eighteen 
(18) or less, and pins and brads having 
a gauge measurement of sixteen or 
less. When used in conjunction with the 
machines described in subparagraph 
1(a), the term "heavy duty" shall mean 
that such machines are designed to drive 
heavy duty fasteners. 

n. 7f i5 ordered , That respondent Fhall 
as soon as practicable, but in no event 
In excess of one <1) year from the date 
this order becomes final, present a finan¬ 
cially sound and eligible company (here¬ 
inafter referred to as "eligible company") 
and a contract between respondent and 
said eligible company, both subject to 
Commission approval. Said contract 
shall provide that the eligible company 
will within one (1) year following Com¬ 
mission approval, enter into business as 
a producer and seller of heavy duty port¬ 
able industrial pneumatic nailers and 
staplers, and as a manufacturer and 
seller of fasteners therefor. 

III. It is further ordered. That re¬ 
spondent. In connection with the require¬ 
ments of paragraph II of this order, will 
present an eligible company with suffi¬ 
cient capital resources and financial 
capability to assure, to the satisfaction 
of the Commission, that said eligible 
company can provide for itself the 
following: 

Cl) Manufacturing space suitable for 
the operation of a heavy duty portable 
Industrial pneumatic nailer, stapler, and 
fastener plant with capacity to produce 
annually a minimum of $2 million of 
said fasteners and $500,000 of said 
nailers and staplers; 

(2) Such machinery, equipment, fa¬ 
cilities. and other property as may be 
necessary to make such plant a sound 
and going concern for the manufacture 
and sale annually of $2 million of heavy 
duty fasteners, and such machinery, 
equipment, facilities, and other property 
as may be necessary to make such plant 
a sound and going concern for the fin¬ 
ishing. assembling and selling annually 
of a minimum of $500,000 of heavy duty 
portable industrial pneumatic nailers 
and staplers: 

(3) Adequate working capital for the 
opening and early expansion of the busi¬ 
ness above described for a period of 
three (3) years beginning with the open¬ 
ing of the plant for business. 

IV. It is further ordered. That re¬ 
spondent shall within 1 year from the 
date this order becomes final divest it¬ 
self to eligible company absolutely and In 
good faith of all the following assets, 
properties, rights and privileges, tangible 
or intangible, acquired by said respond¬ 
ent as a result of its acquisition of the 
stock of Speedfast, Inc., relating to the 
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production, distribution and sale of all 
heavy duty portable industrial pneu¬ 
matic nailers and staplers manufactured 
and sold by Speedfast prior to its acqui¬ 
sition by respondent; all inventory in 
stock of said nailers and staplers and of 
parts therefor; names of suppliers of 
said nailers, staplers and parts; a list of 
all customers to which Speedfast prod¬ 
ucts have been sold, prior to and since 
September 1. 1965; and all plans, draw¬ 
ings. blueprints, tooling, patents, trade¬ 
marks, and tradenames both domestic 
and foreign, which relate to the produc¬ 
tion distribution and sale of the said 
heavy duty portable Industrial pneu¬ 
matic nailers and staplers. Each of 
said heavy duty portable industrial 
pneumatic nailers and staplers is listed 
in Appendix A hereto. 1 and each of said 
patents, trademarks and tradenames is 
listed in Appendix B hereto. 1 

V. It is further ordered. That re¬ 
spondent shall cause its wholly owned 
subsidiary Spotnaiis, Inc., to grant a 
royalty-free license to eligible company, 
if such license is desired by said com¬ 
pany. under any or all of said Spotnaiis’ 
patents, patent applications and know¬ 
how existing at the date of said divesti¬ 
ture and relating to the manufacture, 
use or sale of all heavy duty portable in¬ 
dustrial pneumatic nailers and staplers 
which were or are produced, distributed 
or sold by Spotnaiis. Each of said heavy 
duty portable industrial pneumatic 
nailers and staplers is listed in Appendix 
C hereto. 1 and each of said presently 
existing patents and patent applications 
to be so licensed is listed in Appendix D 
hereto. 1 

VI. ft is further ordered, That respond¬ 
ent shall cause to be granted to eligible 
company a license for a reasonable roy¬ 
alty, if such license is desired by said 
company, under any and all future 
patents, patent applications and know¬ 
how Issued, filed or acquired by respond¬ 
ent or any of its subsidiaries and. to the 
extent that it has the right to do so, by 
any of its officers, directors, agents, rep¬ 
resentatives, and employees within a 
period of 3 years from the date of divesti¬ 
ture relating to the manufacture, use or 
sale of heavy duty portable industrial 
pneumatic staplers and nailers: Pro- 
tided. That the first Spotnaiis round- 
head nailer shall be Included under such 
license regardless of when the patent 
for such nailer shall issue. 

VII. It is further ordered. That pend¬ 
ing divestiture, respondent shall not take 
any action with respect to any of the 
assets, properties, rights and privileges 
of the former Speedfast, Inc., required to 
be divested hereby, which may Impair 
their usefulness for the manufacture, 
sale or distribution of heavy duty port¬ 
able industrial pneumatic nailers and 
staplers, or their market value. 

VIII. It is further ordered. That, in ac¬ 
complishing the aforesaid divestiture, 
respondent shall not sell or transfer the 
assets, properties, rights or privileges 


* Plied as port of the original document. 
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described in paragraph IV of this order, 
directly or indirectly, to any person who, 
at the time of such divestiture, is a stock¬ 
holder. officer, director, employee, or 
agent of. or otherwise directly or in¬ 
directly connected with or under the 
control or influence of respondent, or to 
a subsidiary or affiliated corporation of 
respondent, or to any person who is not 
approved in advance by the Federal 
Trade Commission. 

DC. It is further ordered , That re¬ 
spondent shall agree to purchase from 
the eligible company, for a period of three 
(3) years after opening of its plant, 
heavy duty fasteners, or to assign cus¬ 
tomers’ orders therefor to said eligible 
company, in the following amounts: Two 
Hundred Fifty Thousand Dollars ($250.- 
000) during the first year; Three Hun¬ 
dred Fifty Thousand Dollars ($350,000) 
during the second year; and Two Hun¬ 
dred Thousand Dollars ($200,000) during 
the third year. Respondent shall agree 
to assign to said company all orders for 
heavy duty fasteners previously manu¬ 
factured and sold by Speedfast, and not 
manufactured and sold by Spotnaiis 
prior to August 16. 1965, which are or¬ 
dered under the trade name or trade¬ 
mark “Speedfast.” The purchases or as¬ 
signments of customers’ orders required 
by the first sentence of this paragraph 
shall be reduced by the dollar amount 
of customers* orders assigned to eligible 
company pursuant to the second sentence 
of this paragraph. 

X. It is further ordered. That respond¬ 
ent shall assign to the eligible company 
all orders received for Speedfast heavy 
duty portable industrial pneumatic nail¬ 
ers and staplers and parts therefor, 
which have been and are currently sold 
under the Speedfast trade name or 
trademark. 

XI. It is further ordered, That re¬ 
spondent’s contract with the eligible 
company for purchase and/or assign¬ 
ment of customers’ orders under para¬ 
graph IX will be in form approved by 
the Commission with prices to be paid 
to the eligible company by respondent 
equal to the lowest Spotnaiis* prices to 
distributors for the items, or items of 
like kind, and with prices on any and 
all assigned orders billed directly by the 
eligible company to the customers or 
distributors at the price set forth in such 
assigned orders. The fasteners to be pur¬ 
chased or orders assigned therefor as 
provided in paragraph DC shall be manu¬ 
factured to respondent’s specifications or 
to the specifications stated on the as¬ 
signed orders. 8aid contract may. upon 
the agreement of both parties, also pro¬ 
vide that the eligible company may con¬ 
sider any such assigned business which it 
has been directly servicing with the cus¬ 
tomers as its own continuous volume at 
the risk of holding against competitors 
other than respondent. Such purchases 
by respondent from eligible company 
shall consist of fasteners which said 
eligible company informs respondent it 
has the capability of supplying, but in no 
case shall such purchases exceed actual 
orders by respondent. 


XII. It is further ordered. That re¬ 
spondent shall cause Spotnaiis to supply 
the eligible company, for a period of 6 
months from the date said company 
commences selling heavy duty portable 
industrial pneumatic staplers and nailers 
or fasteners therefor, to the extent that 
said company so requests, with fasteners 
suitable for use in the Speedfast heavy 
duty portable industrial pneumatic sta¬ 
plers and nailers listed in Appendix A.' 
at a price of 50 percent of the list price 
published by 8potnalls for such fasteners 

Xm. It is further ordered. That re¬ 
spondent shall provide the eligible com¬ 
pany with a current list of all customers 
to w'hom its wholly owned subsidiary 
Spotnaiis. Inc. is selling. This list shall 
contain an appropriate designation of 
those customers who purchased in sig¬ 
nificant volume. 

XIV. It is further ordered . That, for a 
period of 1 year from the date of di¬ 
vestiture hereunder, respondent Bhail 
cause Spotnaiis to furnish at its cost to 
the eligible company such technical as¬ 
sistance as may be necessary to enable 
said company to commence to engage in 
the manufacture of the Speedfast heavy 
duty portable industrial pneumatic nail¬ 
ers and staplers listed in Appendix A 
hereto* and to fasteners therefor In 
the event that said company elects under 
paragraphs V and VI of this order to ac¬ 
quire a license under Spotnaiis patents 
and know-how, and provided that *ald 
company shall in fact engage in the man¬ 
ufacture of Spotnaiis heavy duty port¬ 
able industrial pneumatic staplers and 
nailers and fasteners therefor, respond¬ 
ent shall cause Spotnaiis for a period of 
not more than 1 year from the date of 
such license to furnish at its cost to said 
company such technical assistance as 
may be necessary to enable said com¬ 
pany to commence to engage in the man¬ 
ufacture of Spotnaiis heavy duty portable 
industrial pneumatic staplers and nailers 
and fasteners therefor. 

XV. It is further ordered , That, upon 
the grant of licenses described in para¬ 
graph V of this order, and if requested 
by eligible company In writing, respond¬ 
ent and its officers, directors, agents, 
representatives and employees shall. In 
writing (with a copy to said company), 
authorize its vendors to supply to the 
eligible company, for a period of 3 years 
from the date of disposition of the assets, 
properties, rights and privileges ordered 
divested hereunder, and upon terms and 
conditions comparable to those afforded 
to Spotnaiis, the components which are 
made by such vendors to Spotnalb’ speci¬ 
fications and which are used to assemble 
the heavy duty portable industrial pneu¬ 
matic nailers and staplers hated in Ap¬ 
pendix C hereto. 1 In the event that, dur¬ 
ing said 3-year period, said vendors 
ability to supply any of such components 
shall become impaired so that any of 
said vendors shall become unable to sup¬ 
ply sufficient quantities of any such com¬ 
ponents to satisfy the requirements of 
both Spotnaiis and eligible company, the 
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respondent shall cause Spotnails to au¬ 
thorise any such vendor to divide its sup¬ 
ply of such components between Spot- 
nails and the eligible company in a 
manner that reasonably reflects the past 
purchases by each. 

XVI. It is further ordered , That re¬ 
spondent shall cause Spotnails. if eligible 
company requests, to notify employees 
of Spotnails that said company is inter¬ 
ested in hiring personnel, and. in addi¬ 
tion. shall cause Spotnails to release any 
and all Spotnails personnel who desire 
to work for said company from their 
employment obligations and from any 
obligations and confidentiality relating 
to heavy duty portable industrial pneu¬ 
matic staplers and nailers, saving any 
and all rights to confidentiality relating 
to any products not subject to divestiture 
or license. 

XVII. It is further ordered , That for 
a period of ten (10) years from the date 
this order becomes final, respondent shall 
cease and desist from acquiring, directly 
or indirectly, through subsidiaries or 
otherwise, without the prior approval of 
the Federal Trade Commission, the 
whole or any part of the share capital 
or assets of any concern, corporate, or 
noncorporate, engaged In the production, 
distribution or sale of portable industrial 
pneumatic staplers, nailers, or tackors 
or fasteners therefor. For the purposes 
of this paragraph, the definitions in the 
complaint shall apply. 

XVIII. It is further ordered. That re¬ 
spondent shall, within sixty <60) days 
after the date of service of this order, and 
every ninety i90> days thereafter until 
respondent has fully complied with the 
provisions of tills order, submit in writing 
to the Federal Trade Commission a re¬ 
port setting forth in detail the manner 
*nd form in which respondent intends 
to comply, is complying, or has complied 
with tliis order. All compliance reports 
shall include, among other things that 
*re from time to time required, a sum- 
*nary of all contacts and negotiations 
with persons relating to carrying out the 
provisions of this order, and copies of all 
written communications to and from 
such persona. 

XIX it is further ordered . Tliat re¬ 
spondent shall forthwith distribute a 
copy of this order to each of its operat¬ 
ing subsidiaries and divisions. 

By “Final Order" further order requir¬ 
ing report of compliance is as follows: 

A is further ordered , That the time 
within which respondent shall begin sub- 
fnhtlng the compliance reports ordered 
|n paragraph XVIII of the order, as set 
JorUl in the Initial decision, shall com- 
***** with the service of tills order upon 
respondent. 

Issued: October 9.1969. 

By the Commission. 

i»ALl Joski'H W. Shea, 

Secretary . 

Doc. 69-13200: Filed. Nov 4. 1969; 

8:49 a m.J 


Title 47—TELECOMMUNICATION 

Chapter I—Federal Communications 
Commission 

(FCC 69-1174] 

PART 73—RADIO BROADCAST 
SERVICES 

Noncommercial Educational FM Sta¬ 
tions Operating on Unreserved FM 

Channels 

Memorandum opinion and order. In 
the matter of clarification of Sub¬ 
parts B and C of Part 73 of the Com¬ 
mission’s rules and regulations (non¬ 
commercial educational FM stations 
operating on unreserved FM channels); 
request by WBAI-FM, Inc., for declara¬ 
tory ruling. 

1. The Commission lias under consid¬ 
eration a "Request for Declaratory Rul¬ 
ing" filed on October 10, 1969, by WBAI- 
FM, Inc., licensee of FM Station WBAI, 
New’ York City, a noncommercial edu¬ 
cational station operating on Channel 
258, which is an unreserved or "commer¬ 
cial" cliannel. The request concerns the 
question of whether such stations, non¬ 
commercial educational in character 
even though they operate on unreserved 
channels, are governed by the provisions 
of Subpart B of Part 73 of the Commis¬ 
sion’s rules. 8 73 201 et seq.. which relate 
to commercial FM stations, or by the 
provisions of Subpart C of that part, 
9 73,501 et seq., governing noncommercial 
educational FM stations. WBAI was cited 
for violation of three of the sections of 
the "commercial” rules—9 73.282 con¬ 
cerning program logging. § 73.287 con¬ 
cerning station identification, and 
8 73.254 concerning annual equipment 
performance measurements—and It 
claims that these citations were in error 
since it is governed instead by the educa¬ 
tional FM rules, specifically 89 73.582. 
73.587. and 73.554, which it did not vio¬ 
late. It seeks a declaratory ruling to this 
effect, to remove uncertainty < Admin¬ 
istrative Procedure Act, section 554(d)). 
There are 18 such noncommercial edu¬ 
cational FM stations on unreserved or 
“commercial" FM channels. 

2 We recognize that, as to stations 
such as WBAI. the rules at present are 
ambiguous as to whether the regular 
commercial FM rules or the noncom¬ 
mercial education FM rules apply. There¬ 
fore, it is not appropriate to impose Any 
penalty on WBAI-FM, Inc., or its par¬ 
ent Pacifica Foundation, in connection 
with the matters discussed herein, and 
none will be Imposed. 1 * * To remove the un¬ 
certainty for the future. w r e are amend¬ 
ing Subpart C as set forth hercinbelow. 
As to the basic merits of the three situ- 


1 The citation to WBAI included a number 
of matter* The statement that no penalty 
will be Imposed relates only to thoae involved 
In the “Request for Declaratory Ruling" and 
discussed here. I.e., situations where WBAI 
would not have been In violation if the ed¬ 
ucational FM rules, rather than the com¬ 
mercial FM rules, ore regarded as applicable. 


atlons—which act of rules should apply— 
the conclusions discussed below appear 
appropriate and are embodied in the rule 
amendment herein. 

3. Frogram logging. With respect to 
program logging, it is clear that the non¬ 
commercial educational FM rules should 
apply, since the character of these sta¬ 
tions* programing is completely different 
from that of commercial AM. FM, and 
TV stations, even though they operate 
on unreserved or 4 commercial" FM 
channels, and is the same as the much 
more numerous FM stations on reserved 
channels. The provisions of f 73.582 are 
much simpler than those of the corre¬ 
sponding commercial-station rule, 
5 73.282, and are geared to the much 
smaller amount of information which 
noncommercial educational stations are 
required to furnish with initial and re¬ 
newal applications (they use FCC Forms 
340 and 342 instead of Forms 301 and 
303)/ Therefore it is appropriate that 
9 73.582 should apply Instead to 8 73.282, 
and the rule adopted herein so provides. 

4. Station identification . The rules 
concerning required station identifica¬ 
tion—88 73.287 and 73.587—are much 
the same in their requirements, the dif¬ 
ference being tliat the former, govern¬ 
ing commercial stations, permits an ID 
not to be given on schedule only where 
certain types of material would be in¬ 
terrupted <"single speech, play." etc.) 
while the educational rule permits post¬ 
ponement of an ID when It would Inter¬ 
rupt "a single continuous program of 
longer duration than 30 minutes." WBAI 
claims that the rules recognize a valid 
distinction in this respect between 
commercial and educational operations, 
and that the latter present many types 
of programs which do not fall within 
tile types listed in the commercial rule 
as permitting ID postponement but 
which nonetheless would suffer from a 
required interruption/ 

5. The justification for applying the 
educational rather than the commercial 
rule in this case is less clear than in the 
matter of program logging mentioned 
above. However, the ID rules for all of 
the aural services—which are now un¬ 
duly complex and in part obsolescent— 
are in the process of revision in Docket 
18243. Pending this revision, it docs not 
appear appropriate to require stations 
such as WBAI to meet the more stringent 
requirements of the commercial rule. Ac¬ 
cordingly, the rule amendment adopted 
herein makes the educational rule 
applicable for the time being. 


1 Apart from other violations of I 73.202 not 
Involved here, the citation stated that WBAI * 
program logs foiled to show program damni¬ 

fication* as required by that rule for the pro¬ 
grams of commercial stations I 73.582, for 
educational FM stations, doe* not oomain 

this requirement. 

•It Appears from the citation and WBAI'* 
response that an ID was not mode where It 
would have Interrupted a discussion pro¬ 
gram. This would not fall within the “single 
speech" exception of | 73 282, but It would 
come within the “single continuous pro¬ 
gram" exception of | 73587 




-11 


FEDERAL REGISTER, VOL 34, NO 213—WEDNESDAY, NOVEMBER 5, 1969 







17874 

6. Annual equipment performance 
measurements. Section 73.254. for com¬ 
mercial FM stations, provides that sta¬ 
tions shall make equipment performance 
measurements of their transmitters at 
least annually (audio frequency re¬ 
sponse, audio frequency harmonic dis¬ 
tortion, and AM and FM output noise 
levels); they shall keep the records of 
such measurements for 2 years. WBAI 
was cited for several violations of this 
rule. Its position is that, while it has 
made such measurements at times in 
the past, it is not required to do so be¬ 
cause of the nonapplicability of this rule. 
The corresponding educational FM rule, 
I 73.554, contains certain specifications 
lor transmitter performance but docs 
not require performance measurements. 

7. We are of the view that in this 
situation the regular commercial rule 
should, and does, apply to stations such 
as WBAI. In general, equipment per- 
formancc measurements are necessary 
in order to insure proper station opera¬ 
tion, and there Is no reason wliy these 
stations should be any less subject to 
equipment performance measurement 
requirements than commercial stations 
operating In the same band. In fact. 
WBAI-FM does not urge that tills re¬ 
quirement is not generally a good thing; 
Its argument is simply that noncommer¬ 
cial educational FM stations on reserved 
channels are not required to do this, that 
(subscription-supported as it Is) WBAI- 
FM is no more able to bear the expense 
involved than they are, and that what¬ 
ever the reasons are for exempting such 
stations, they apply equally to WBAI. 

8. We arc of the view that educational 
FM stations generally—other than low- 
power 10-watt stations—should no 
longer be exempt from this requirement, 
and in a notice of proposed rule making 
adopted today we propose to make them 
subject to it. For the period in the mean¬ 
time. we hold that such stations on un¬ 
reserved or “commercial" channels are 
subject to the commercial rule, 4 73.254. 
since the operations do not differ tech¬ 
nically in any respect from commercial 
stations on these channels. We point out 
that, on the other hand, there are some 
differences between the situations of 
stations such as WBAI and those of edu¬ 
cational FM stations on the 20 reserved 
channels (Channels 201-220). even those 
which are not 10-watters. Many of the 
educational stations on the reserved 
channels, oilier than 10-watters, operate 
with relatively small facilities, effective 
radiated power of less than 1 kw and 
low antenna height, whereas WBAI op¬ 
erates with 5.40 kw. E.Rand antenna 
height above average terrain of 1,220 
feet, the maximum permitted for a high- 
power (Class B) facility in Uie New York 

urea under present rules. Therefore, 
technically improper operation is a mat¬ 
ter of significance over a much greater 
distance than is the case with a typical 
FM facility on a reserved channel. 

9. Conclusions and rule amendment. 
For the reasons discussed above, we con¬ 
clude that stations such as WBAI—non¬ 
commercial educational stations oper¬ 
ating on unreserved or "commercial" 
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channels—are subject to the educational 
FM rules in Subpart C of Part 73. rather 
than the commercial FM rules in Sub- 
port B of that part, in most respects In¬ 
cluding program logging and station 
identification. However, they arc subject 
to the provisions of Subpart B with re¬ 
spect to assignment and classification 
rules 72.201-73.213), and the require¬ 
ments concerning transmitters, per¬ 
formance and measurements (4 73.254), 
rather than the corresponding educa¬ 
tional FM rules. We are accordingly 
adopting a new section concerning such 
stations. 4 73.506. making this explicit* 
Since this Is declaratory, clarifying, and 
interpretative In nature, notice and prior 
proceedings arc not required under the 
Administrative Procedure Act (5 U.S.C. 
553). 

10. In view of the foregoing: It is or¬ 
dered That, pursuant to authority con¬ 
tained in sections 4(i) and 303 of the 
Communications Act of 1934, as 
amended. 8ubpart C of Part 73 of the 
Commission's rules is amended by add¬ 
ing the following new 4 73.506, effective 
December 12. I960: 

§73.506 Noncommercial educational 
broadrsiHt ‘•lations operating on un- 
ewenrd channel*. 

Noncommercial educational FM sta¬ 
tions which operate on channels listed 
in 4 73.202 rather than 4 73.501, but 
which comply with 4 73.503 as to licens¬ 
ing requirements and the nature of the 
service rendered, shall comply with the 
provisions of the following sections of 
Subpart B of this part: 44 73.201 through 
73.213 (Classification of FM Broadcast 
Stations and Allocation of Frequencies); 
4 73.254 (Required Transmitter Perform¬ 
ance) ; and such other sections of Sub¬ 
part B of this part as arc made specifi¬ 
cally applicable by the provisions of this 
Subpart C. In all other respects such 
stations shall be governed by the pro¬ 
visions of this subpart and not Subpart 
B of this part. 

11. ft is further ordered , That the 
“Request for Declaratory Ruling" filed 
on October 10. 1968. by WBAI-FM, Inc., 
is granted to the extent Indicated here¬ 
inabove. and in all other respects is 
denied. 

(8eca 4. 303, 48 Stat.. as amended, 1066, 1082; 
47 U.S.C. 154.303) 

Adopted: October 29.1969. 

Released: October 31.1969. 

Federal Communications 
Commission.* 

(seal! Ben F. Waple, 

Secretary. 

(F.R. Doc. 69-13128; Piled. Nov. 4. 1069; 
8:45 amj 


* It should be emphasized that this pro¬ 
vision of the rules will apply only to stations 
cm those channels which are truly noncom¬ 
mercial educational, those complying with 
the provisions of | 73.503 concerning the na¬ 
ture and character of the service rendered. 
New | 73.506 so states. It does not apply to 
other stations even though their service may 
be largely noncommercial in character: they 
are subject to the regular commercial rules 
In 8ubpart B. 

B Commissioner Bartley dissenting. 


(Docket No. 17873; FCC GO 1170) 

PART 73—RADIO BROADCAST 
SERVICES 

Romoto Control Operation of 

Standard Broadcast Stations 

Report and order . In the matter of 
amendment of Part 73 of the Commis¬ 
sion's rules and regulations to permit 
standard broadcast stations operated by 
remote control to transmit telemetry 
signals directly related to the technical 
operation of the broadcast station; 
Docket No. 17873. RM-320. 

1. Tills proceeding was initiated by a 
notice of proposed rule making, adopted 
November 15.1967. In response to a peti¬ 
tion filed by Moseley Associates. Inc., of 
Santa Barbara. Calif. This firm has de¬ 
veloped a system by which transmitter 
meter readings, and oilier information 
pertinent to the supervision of the tech¬ 
nical operation of a standard broadcast 
station, can be transmitted to a remote 
control point by means of tones ampli¬ 
tude modulated directly on the carrier 
of the broadcast station. Moseley pro¬ 
posed that the frequencies of these tones 
be restricted to a band of 20 to 36 c/s, 
and that the modulation amplitude not 
exceed 10 percent. It was Moseley’s con¬ 
tention that within these parameters, a 
broadcast station could transmit, *uch 
tones simultaneously with its regular 
programs without compromising the 
technical quality of such program-, or 
earning annoyance to listeners. The em¬ 
ployment of such a system would free 
the station licensee from his dependence 
on wire lines for bringing transmitter 
operating data to a remote control point, 
and make for greater reliability of op¬ 
eration. and a reduction in operating 
expense. 

2. While the Commission has followed 
a consistent policy of rejecting proposals 
to utilize the broadcast carrier for pur¬ 
poses other than broadcast program 
transmission, it held that, in this case, 
Moseley's proposal was basically related 
to the broadcast function, and otherwise 
had sufficient merit to Justify its con¬ 
sideration in a rule making proceeding. 
Rules were proposed which specified the 
technical parameters set forth by the 
petitioner, but comment was requested &s 
to whether the 10 percent modulation 
ceiling could or should be further re¬ 
stricted. A rule was proposed to insure 
that the addition of the telemetry signal 
would not result in over-modulation, and 
rules generally requiring that such data 
transmission not produce a sensible deg¬ 
radation of program quality or effects 
resulting in harmful interference to other 
broadcast stations. In addition to the 
comments it requested on these proposed 
rules, the Commission asked for infor¬ 
mation os to the accuracy of Indication of 
type approved AM modulation monitors 
when the envelope contains frequencies 
in the 20 to 30 c/s range, and a* t0 
whether automatic gain control ampli¬ 
fiers and peak limiters might affect the 
accuracy of the tclemetery system. 

3. While December 26, 1967, and Jan¬ 
uary 5, 1968, were set as the final dates 
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for filing comments and reply comments, 
respectively. »tthe request of the parties 
several extensions of time were granted 
by appropriate Commission orders, the 
last dates for filing comments being set 
ju January Id. I960, and for filing reply 
comments, January 30. 1969. 

4 Subsequent to these dates, the Con- 
aimer Products Division of Electronic 
Industries Association (ETA), on April 3. 
I960, filed a •‘Motion**, which embodies 
further comments, and a Bequest for 
the late acceptance of this document. 
Since ELA’s “Motion** contains informa¬ 
tion important to the resolution of this 
proceeding and its acceptance will not 
prejudice any other party, it will be ac¬ 
cepted and considered with other timely 
filed comments. 

5. Twenty-one parties participated In 

this proceeding, vis.; 


WMBO. Anburn.N.Y. 

KOMI Bellingham, Wash 
Ml Wwiangum TV, Inc. 

WSM, RiohvUla, Tenn. < WSM). 

WXIK Lronardtown, Md 
Montana Power Co. 

TO, Santa Barbara, Calif. 

Mini Electronics (Marti). 

ItaKfoy A-x-lfltcs. Inc. (Moseley). 

Columbia Broadcasting System. Inc. (CBS). 
Bonneville International Corp. 

W5AU. Wausau, WU. 

WKBH La Crosse. Wls. 

KEEE Radio. Nacogdoches. Tex, 

Jime* Greenwood. Chief Engineer. WTAE 
AM-FM 

Nihooai AvwlaUon of Broadcast m (NAB) 
ColHiu Radio Co. (Collins). 

WON Continental Broadcasting Co. (WON). 
Bectronic Industries Association (ELA). 

*Adk> Corp. of America (RCA). 

Giles Radio Co. (Oates) 


Th* majority of the participants filed 
formal and timely comments; in some 
Instances in*rlinent information was con¬ 
tained in Petitions for extension of time. 
Moseley Associates, Inc . and the Na¬ 
tional Association of Broadcasters filed 
reply comments. NAB’s document is 
Properly a supplement to its earlier filed 
comment*, and, as such. Is late. How- 
•rer, In the circumstances it will be 


accepted. 

At least half of tlxe filings, prlnci- 
P'Wlf by broadcast station licensees, 
contained no technical information, but 
Jpftsbted principally of testimony as to 
ine need for a telemetry system such as 
contemplated by the proposed rules to 
wnprove the reliability of meter readings 
^produced at remote control points. 

T Technical data with respect to the 
wjwmance of type approved modula- 
wcre submitted by several 
EJjv*® 5 - While wc do not have informa- 
^ 5UC k Lypea of monitors, there 
cwm appear to be no general problem 
m^r?i. respect ^ response of such 
22£S»i» Ihe range 20 to 30 c/a, al- 
Collins points out that in the 
tcs Led reliance must be 
° t n to* Peak Indicator in assessing 
tikiu 1 effec * tone and program mod- 
whtt * * sinusoidal signal 
substituted for the program por¬ 


tion of the envelope there was a con¬ 
siderable error in the indication of the 
semlpeak meter of the total effect of this 
signal and the telemetry tone*. Moseley 
calls attention to the Importance of 
avoiding overmodulation of negative 
peaks, not only because spurious signals 
may be emitted, but, under such condi¬ 
tions, the reliability and accuracy of the 
remote indications transmitted by the 
system is compromised. 

8. Various makes and types of trans¬ 
mitters have been modulated with low 
frequency tones in the range proposed 
both in house and in field tests, and no 
difficulty in achieving the desired degree 
of modulation has been reported. 

9. With respect to another question on 
which we requested specific comments— 
the effect of automatic level control 
amplifiers and peak limiters on the 
telemetry system, it appears that there 
are adverse effects if the telemetry tones 
are injected Into the program line at a 
point where these circuit components 
would operate on the tones. However, as 
Moseley. McMartin. and others point out. 
the proper point for injection of the tones 
is after program limiting has taken place. 
To avoid possible overmodulation re¬ 
sulting from injection at tills point at 
least one of the available telemetry sys¬ 
tems automatically reduces the program 
level by 0.8 decibel during the periods 
when tones are being injected. 

10. To make such systems function 
reliably with low levels of tone modula¬ 
tion It lias been found necessary to in¬ 
sert a high-pass filter In the program 
line to minimise the presence of program 
components falling in the frequency 
range encompassed by the telemetry sig¬ 
nals. It was demonstrated that this can 
be done without jeopardizing the ability 
of the transmitter to meet the require¬ 
ments of l 73.40(a) (4) of the rules as to 
Its audio frequency transmitting char¬ 
acteristics. Where such a filter Is em¬ 
ployed it should be retained In the pro¬ 
gram line when equipment performance 
measurements are made pursuant to 
i 73.47 of tlie rules. 

11. In this proceeding we are primar¬ 
ily concerned with the formulation of 
rules which will Insure that a telemetry 
system of the type discussed will not ad¬ 
versely affect the quality of programs 
broadcast by a station using the system, 
or produce harmful interference to other 
stations. On the other hand, if the modu¬ 
lation of tones on the broadcast carrier 
for telemetry purposes is authorized but 
the restrictions placed on such use are 
so great as to effectively preclude the 
operation of a feasible system, or severely 
limit its utility, the adoption of such 
rules is an exercise in futility. 

12. The range of telemetry tones and 
the maximum percentage of modulation 
of these tones set forth in the proposed 
rules are those requested by Moseley. The 
only substantial area of controversy re¬ 
volves around whether a telemetry sys¬ 
tem can operate within these parameters 


without causing a substantial derogation 
of program Quality. 

13. RCA Initially raised this question 
In Its Request for Additional Time To File 
Comments, filed March 25.1968. in which 

it stated.laboratory tests Just 

completed on AM receiving equipment 
indicate that transmission of telemetry 
tones in the proposed frequency range at 
amplitudes above 2 percent may cause 
serious interference with reception by 
high fidelity AM receivers during main 
program lulls and during low amplitude 
program transmissions. 1 ' It requested ad¬ 
ditional time in which to conduct field 
tests/ 

14. In a “Motion” filed on July 28.1988. 
El A opposed “adoption of the proposed 
rule at this time." It based its opposition 
on the results of 

(a) Laboratory tests by 6 EIA member 
companies, which included measure¬ 
ments and listening tests with standard 
signal generators “with simultaneous 
and sequential modulation with program 
material and simulated telemetering 
tones. It was unanimously concluded 
that 10 percent modulation by the tele¬ 
metering tones would cause serious dete¬ 
rioration of the received signal for many 
types of receivers, including better grade 
table radios. It appeared that a modula¬ 
tion level of about 2 percent maximum 
might be acceptable • • •". 

<b> Field tests at Chicago. HI., and 
Pittsburgh. Pa., were conducted on 
June 17. 1968. and July 15. 1968. respec¬ 
tively. WIND, Chicago, and WTAE, Pitts¬ 
burgh, transmitted the signals for these 
tests, pursuant to Commission authoriza¬ 
tions. In both tests, audio oscillators 
were used to simulate the telemetering 
tones, which were transmitted separately 
and simultaneously with various kinds 
of program material with tone modula¬ 
tion percentages of 10. 5. 2, and 1. Tone 
frequencies between 35 and 20 c/a were 
employed. Listening observations were 
made on a variety of receivers. Including 
large consoles. ETA reports that at Chi¬ 
cago noticeable distortion and interfer¬ 
ence was observed on console receivers 
at 2 percent tone modulation, and the 
tones were objectionable at I percent 
with voice modulation and in program 
pauses. It also found 2 percent tone mod¬ 
ulation “quite noticeable and objection¬ 
able on table and portable receivers and 
on one car radio • • •.** 

15. At Pittsburgh ETA found the “over¬ 
all effect • • • considerably less objec¬ 
tionable*’ than at Chicago, but noted that 
"on the two consoles used, critical listen¬ 
ing could observe the presence of tele¬ 
metering tones at 5 percent modulation 
during high percentage modulation of 
piano music or speech.” 

16. “The intermodulation effect using 
a 2 kHz tone at 30 percent modulation 
and the telemetering tones at 2 percent 


1 In a pleading filed on July 28, 1988. RCA 
stated that It had decided to coordinate Its 
field tests and comments through EIA. and 
accordingly would file no separate comments. 
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modulation was observable on the con¬ 
soles. This effect was also clearly audible 
on several table radios/* 1 

17. “During several of the tests uti¬ 
lizing 10 percent and 5 percent modula¬ 
tion by the telemetering tones and high 
percentage modulation with popular 
music, several small portable receivers 
exhibited signs of blocking and motor- 
boating due to the tones." * 

18. Prior to the initiation of this pro¬ 
ceeding, in support of the Moseley peti¬ 
tion, WSM. Nashville, Tenn., had con¬ 
ducted field tests, pursuant to Commis¬ 
sion authorization, of telemetry with low 
frequency tones, using Moseley's equip¬ 
ment. Tests were run intermittently over 
a 90-day period, ending July 23, 1964. 
Tones between 22 and 36 cycles were em¬ 
ployed with modulation of from 5 to 10 
percent. The results of these tests were 
reported to the Commission on Decem¬ 
ber 2, 1964. Among the conclusions 
reached, WSM stated: 'Listening tests 
did not reveal any inteference to our nor¬ 
mal program service from the telemeter¬ 
ing signals." 

19. Pield tests were conducted by WON, 
Chicago. Hi., on January 9, 1968, and the 
results thereof were reported in an engi¬ 
neering statement appended to the com¬ 
ments filed by WGN Continental Broad¬ 
casting Co. in this proceeding. In these 
tests continuous tones were used over the 
range 20-36 c/«, at 5 and 10 percent 
modulation, and aural observations were 
made at seven different locations by 
WON engineering personnel and officers, 
on 14 different broadcast receivers con¬ 
sidered to be a representative sample of 
present day receivers. Various types of 
program material were employed. WON 
reports “The consensus of the monitoring 
personnel at the remote locations was 
that the inserted telemetry signals were 
perceptible. The 5 percent modulation 
being much less perceptible to the moni¬ 
tors, and therefore, has much less pos¬ 
sibility of public annoyance.*’ (WGN 
supports the proposed rules subject to 
the reservation that modulation by the 
telemetry signals be limited to 5 percent.) 

20. On the basis of the material hied 
by EIA and its opposition to adoption 
of the proposed rules, NAB and Moseley 
concluded that further field tests were 
necessary, and. the time for filing com¬ 
ments having run. NAB filed a petition 
on August 21. 1968, for additional time 
in which to conduct these tests. A Com¬ 
mission order, adopted September 9. 
1968, set a new deadline for additional 


Wp quote these two result*, since they are 
presented by EIA as baring a significant 
bearing on the problem. In our view, the 
tmcrmoduUUon test demonstrated only that, 
at least under the conditions of the test, 
transmitter or recelrers were demonstrating 
considerable nonlinearity, which would be 
reflected, in 1cm easily observable form. In 
distortion of program material, even without 
the low frequency tones. The Incipient 
“blocking and motorboat lug” exhibited by 
some of the small receivers. If anything. Is a 
commentary on the extreme audio level at 
which these receivers were operated In an 
attempt to discern the presence of the low 
frequency Aonee. 
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comments as January 6. 1969, and for 
reply comments as January 20, 1969. 

21. On January 16. 1969, Moseley filed 
with Us comments the results of a test 
conducted in conjunction with KTMS 
Santa Barbara. Calif. This test was con¬ 
ducted over a 5-day period, with tones 
having a duration between 2 and 4 min¬ 
utes being placed on the KTMS carrier 
at half-hour Intervals, except on the 
fourth day of the series, when no tones 
were used. KTMS carried its regular pro¬ 
grams. Tones of 29 and 35 c/s were em¬ 
ployed the first and second days, the first 
day at 5 percent modulation and the 
second day at 10 percent. On the third 
day 29 c/s at 10 percent was used, with 
22 c/s at 3 percent and 10 percent during 
different portions of the day. The last 
day tones were of 29 c/s at 5 percent and 
10 percent, and 35 c/s at 5 percent 
modulation. 

22. In addition to observers at Moseley 
laboratories and at KTMS a panel of 
seven listeners was recruited. These lis¬ 
teners were told to indicate on appro¬ 
priate written forms any effects noted 
which detracted from the technical qual¬ 
ity of KTM8’s program transmissions. 
During the initial days of the tests the 
listeners were not told specifically of 
what to look for. Then each was indi¬ 
vidually apprised of what was being 
done, and told what effects should be 
observed. While the panel reported sev¬ 
eral disturbances, they were either noted 
at times tones were not being trans¬ 
mitted. or were of such a nature that 
they could not reasonably be attributed 
to such transmissions. 

23. NAB presented with its reply 
comments reports on tests concluded in 
cooperation with KXYZ, Houston, Tex., 
and WFAA/WBAP. Dallas/Fort Worth, 
Tex. In the Houston test a 28 c/s tone 
was modulated on the carrier at a 10 
percent level for a 1-minute period, once 
every quarter hour, between 8 a m. and 
4 pjn.. for a period of 7 days. Regular 
programs were, of course, carried by 
KXYZ. The conclusion to this report 
states: “A cross-scctlon of receivers was 
used to monitor these tests by station 
engineering, programming, and general 
administrative personnel. The listening 
report submitted by the station states 
that: 'During these tests there were no 
complaints or reports at any time that 
the sub-audible tones could be heard or 
were objectionable.*" 

24. The Dallas/Fort Worth tests were 
conducted with telemetry equipment 
manufactured by Marti Electronics, 
operated so that meter readings were 
reproduced at three separate locations. 
The Marti equipment provided tones be¬ 
tween 22 and 28 c/s. which were trans¬ 
mitted for 1 minute each half hour for 
a period of 510 hours, at a modulation 
level of approximately 5 $4 percent. Per¬ 
sonnel of WFAA, WBAP. and Marti pe¬ 
riodically monitored the transmissions, 
using 18 different receivers, including 
types having extremely good bass re¬ 
sponse. The report states: “A cross- 
scctlon of receivers was used to monitor 
these tests by station engineering, pro¬ 
graming. and general administrative 


personnel. The listening report submitted 
by the station states that: 'During these 
testa there were no complaints or reports 
at any time that the sub-audible tones 
could be heard or were objectionable/ " 

25. Moseley and NAB urged that the 
results of these new tests provide further 
substantiation of their position that the 
proposed rules be adopted. 

26. In a motion filed January 30, 1969. 
EIA. stated that, because of short notice 
it had been unable to participate in the 
above described tests, and requested that 
further action in this proceeding be held 
in abeyance until such time as further 
Joint tests could be made. It was par¬ 
ticularly interested in the performance 
of the Marti telemetry equipment 

27. A further motion was filed by EIA 
on April 3, 1969, accompanied by a re¬ 
quest for acceptance of late filed com¬ 
ments. In this motion, EIA indicated that 
on March 20. 1969. NAB had sponsored 
a field test of Marti equipment over 
radio Station WTOP, Washington, D.C; 
which was observed at a receiver site in 
Bethesda. Md. 

28. EIA stated it would withdraw Its 
previous objections to the rule making 
proposal, subject to the following 

(1) Telemetry tone* from 20-28 Hz at 5 S 
percent modulation do not appear to csu*e> 
any harmful Interference. 

(2) Modulation level of tonoa In the 20^36 
Hz range should not exceed 6 percent at any 
time. 

(3) We stUl have strong reservations about 
the use of tones In the 30-30 Hz range at b 
percent modul&Uon but will withdraw our 
object ions at this time. 

(4) Implicit in tho above Is the under¬ 
standing from many discussions with KC> 
staff that It la FCC policy to allow no harm¬ 
ful Interference to oontlnue. and that com¬ 
plaints of such interference will be invest - 
gated and resolved on an individual basis. 

We will accept EIA’s late filed motion. 

29. Except for EIA's Chicago tests, 
where the reported effects were so severe 
as to suggest some deficiency in the test 
procedure—perhaps an inaccurate set¬ 
ting of modulation levels—the results of 
the field tests, no matter by whom con¬ 
ducted, are not necessarily inconsistent 
with each other. The subjective element 
in all of the tests Is considerable. Even 
though two trained observers agree an 
effect is perceptible, they may disagree 
as to the level at which it can be deemed 
obtrusive, and a Judgment as to whether 
an untrained observer, not looking for 
the effect, would notice it. or find it an¬ 
noying. Our conclusions, set forth below, 
are based upon a full evaluation of the 
complete test reports, and on the report* 
of Commission engineers who observed 
the tests at Pittsburgh and Washington 

30. Hie perceptibility, even to trained 
observers, in the presence of program 
material of tones of fairly short duration 
of frequencies no higher than 30 C/s 
modulation levels approximating 5 per¬ 
cent is so marginal that their employ¬ 
ment is quite unlikely to be detected by 
the broadcast listener. While the per¬ 
ceptibility of tones up to 36 cycles ana 
with modulation percentages as high ^ 
10 percent is undoubtedly higher, the 
Moseley test at KTMS with a panel oi 
listeners indicates that a system hei 
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within these limits is unlikely to present 
a listener problem. Under these condi¬ 
tions .steady tones with modulation levels 
of 5 to 10 percent can be perceptible in 
program pauses to a listener with a 
receiver with extended bass response, es¬ 
pecially so if this response is exaggerated 
by bass boost. Wc do not believe, how¬ 
ever. that the vast majority of listeners 
would notice, much less be disturbed by 
their use. particularly since the tones, 
is normally employed, would be of short 
duration. 

31. Nevertheless, if sufficiently accu¬ 
rate and reliable performance of the 
telemetry function can be achieved with 
modulation levels substantially less 
than 10 percent, and with a range of 
tones not extending as far upward in 
frequency as we have proposed, the risk 
Is minimized that, in the exceptional 
case, a listener might find the tone trans¬ 
missions disturbing. 


32 In at least three of the tests re¬ 
ported (In connection with WSM, 
WFAA WBAP, and KTMS» the tone 
modulation was employed to transmit 
meter readings to remote points. In all 
three instances it was reported that 
when the system was properly installed 
snd operated, satisfactory performance 
of the telemetry function was achieved 
with modulation levels approximating 
5 percent. In the Dallas/Fort Worth test, 
furthermore, the tone range utilized was 
between 22 and 28 c/s. It would thus 
appear practical to set both the maxi¬ 
mum modulation level and the upper fre¬ 
quency limit for tiie telcntetry tones at 
lower figures than we had initially pro¬ 
posed. We shall therefore set the upper 
limit for the tone modulation level at 6 
Percent, and the value of the highest 
frequency telemetry tone at 30 c/s. Wc 
believe this action should meet EIA*s 
reservations with respect to the matter. 

33 Moseley has urged that, even 
though satisfactory functioning of the 
telemetry system has been demonstrated 
fit lower modulation levels, the 10 per¬ 
cent celling should be retained in the 
{JJ® 5 to permit Its employment where 
low signal levels and/or noise make it 
necessary for reliable operation. We have 
°o information as to the field strength 
o. the signals in the above tests at the 
Points the tones were uilized for telem- 
«ry purposes, or as to the minimum 
recovered audio level required to actuate 
jne telemetry equipment now available. 
ywxrty. the higher the modulation 

permitted the more generally ap- 
be the equipment. Usually, 
w.ii^ remote control points are at 
u *»° Iin w ^ ere tilc transmitted signal 
jrcaaonably strong and noise-free. 
£Q*times this Is not the case. We rather 
bt in the most difficult case (as for 
durln 8 a period when a station 
tr>m i °. l * ral hftg ‘pre-sunrise" with ex- 
17*5 ? w VOVW that the feasibility 
hiSPi 0 ^ 1 ? SUch n telemetry system will 
^ c on Aether the modulation ceiling 
** al 6 or 10 percent. 

While the proponents of this sys- 

ffirt n ****** imve emphasized the 
that the transmitted tones will be 


of short duration (only long enough to 
permit meter readings) and the Com¬ 
mission's evaluation of the acceptabil¬ 
ity of the system rests at least partially 
on the assumption that this normally will 
be the case.* in the proposed rules any 
numerical limitation on the length of 
individual transmissions, or the total 
duration of transmissions in any 1-hour 
period was intentionally omitted. The 
reason for this omission is that, although 
our rules require the logging of specified 
operating parameters at half hour in¬ 
tervals, a licensee is responsible for the 
proper operation of his station on a con¬ 
tinuous basis, and we wished to avoid 
the imposition of any rule which, even 
indirectly, might appear to limit that 
responsibility. Thus, should periodic 
meter readings reveal a possible irregu¬ 
larity in transmitter functioning, we 
would expect more frequent, and per¬ 
haps continuous monitoring of operating 
parameters until the irregularity is 
corrected. 

35. On further reflection, we believe 
that preclusion of continuous tone trans¬ 
mission In normal operation can be ac¬ 
complished without limiting necessary 
transmitter supervision by including in 
the rules a stipulation that the low fre¬ 
quency tones may only be transmitted 
during periods when the transmitter op¬ 
erating parameters are actually being 
observed at the remote control point. We 
have included such a requirement in the 
rules we adopt. 

36. In its comments. CBS called atten¬ 
tion to its long-standing “HomeALERT** 
proposal for a system under which espe¬ 
cially designed broadcast receivers would 
be activated for the reception of urgent 
news or emergency weather warnings by 
the transmission of a low frequency tone 
by the broadcasting station to which they 
are tuned. This tone would be trans¬ 
mitted continuously during the period of 
time the receiver is actuated for the 
urgent announcement. The technical de¬ 
scription of this alerting system ap¬ 
pended to CBS’s comments states that 
the actuating tone would be in a range 
between 30 and 50 c/s, and would be 
transmitted at a modulation level of 20 
percent. 

37. CBS is concerned that any rules 
adopted for low frequency telemetry not 
set technical standards incompatible with 
those which ita proposed alerting system 
may employ. It suggests that Its proposal 
and the proposal which initiated this 
proceeding are Interrelated and should be 
considered together. CBS accordingly re¬ 
quests that we “move at once to imple¬ 
ment a public signalling system on a 
basis compatible with the use of subsonic 
carrier tones for telcmetric information." 


•As pointed out by Moseley and Marti, 
the bandwidth of the ay-stem Is Insufficient to 
permit the tronncmlJMlon of modulation Indi¬ 
cations, and they must be observed at the 
remote point by other means. Since this Is 
the esse, there should be no occasion for the 
continuous transmission of the telemetry 
tones when the transmitter Is functioning 
normally. 


38. As CBS is aware, Us HomeALERT 
system Is only one of a number of pro¬ 
posed public alerting systems which has 
been the subject of exhaustive study by 
a special working group of the National 
Industry Advisory Committee < NIAC >. 
HomeALERT was one of four such sys¬ 
tems selected for field testing some time 
ago. after which NIAC recommended a 
two-tone system employing activating 
tones of 853 and 960 c/s. This system is 
compatible with telemetry systems oper¬ 
ating pursuant to the rules under con¬ 
sideration in this proceeding. 

39. In response to a public notice of 
February 13. 1969 (PCC 69-134). which 
set May I, 1969, as a deadline for Uic 
submission of proposals for public alert¬ 
ing systems not previously examined by 
the special working group, the Inter¬ 
national Electric Corp. offered data on 
the "Cue Signal system" and the Depart¬ 
ment of the Army outlined a public alert¬ 
ing system currently under study by the 
Office of Civil Defense. Neither of these 
systems utilizes activating tones below 
100 c/s. Therefore, should one of these 
alerting systems be adopted, no conflict 
with telemetry system operation is 
anticipated. 

40. Since it is unlikely that a public 
alerting system having activating char¬ 
acteristics similar to HomeALERT will 
be adopted we do not And it necessary 
to link AM telemetering to public alert¬ 
ing in the manner requested by CBS. 

41. It should be noted that telemetry 
systems operated pursuant to these rules 
are quite restricted in the rate at which 
they can convey information and. their 
use will be limited to remote systems 
utilizing visual meter observations and 
manual logging, or to automatic logging 
with a graphical record. 

42. James Greenwood has suggested in 
his comment that the employment of 
frequency shut keying of the broadcast 
carrier for telemetry purposes not only 
would minimize the possibility of inter¬ 
ference with programming but would 
possible a much higher rate of informa¬ 
tion transmittal-facilitating digital read 
out and print out at the remote control 
point. He cites various tests that have 
been conducted which demonstrate the 
general feasibility of this technique. 

43. By adopting these rules, which 
should make possible the installation of 
comparatively simple telemetry systems 
in the many stations utilizing manual 
logging, we do not preclude possible later 
consideration of other more sophisticated 
systems which may formally be proposed 
and supported by adequate technical and 
experimental data. However, we do not 
believe that action in this proceeding 
should be further delayed for such con¬ 
sideration at this time. 

44. Accordingly, it is ordered . Effective 
December 8. 1989, that Part 73 of the 
rules and regulations is amended as set 
forth below. 

45. Authority for the rule amendments 
adopted herein is contained in sections 
4(1) and 303 (r) of the Communications 
Act of 1934. as amended. 

46. It is further ordered, That this 
proceeding is terminated 
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(8«cs. 4,303. 48 Hint , u amended. 1066. 1062; 
47 U.8.C. 154. 303) 

Adopted: October 29.1969. 

Released: October 31,1969. 

Federal Communications 
Commission,* 

(seal) Ben F. Waple, 

Secretary. 

Section 73.67 is amended by adding a 
new paragraph (c) to read as follows; 

§ 73.67 Remote control operation. 

• • • • • 

<c> The broadcast transmitter carrier 
may be amplitude modulated with a tone 
for the purpose of transmitting to the 
remote control point essential meter indi¬ 
cations and other data on the operational 
condition of the broadcast transmitter 
and associated devices, subject to the 
following conditions: 

(1) The tone shall have a frequency 
no higher than 30 cycles per second. 

(2) The amplitude of modulation of 
the carrier by the tone shall not be higher 
than necessary to effect reliable and ac¬ 
curate data transmission, and shall not. 
in any case, exceed 6 percent. 

(3) The tone shall be transmitted only 
at such times and during such intervals 
that the transmitted information is ac¬ 
tually being observed or logged. 

(4) Measures shall be employed to In¬ 
sure that during the periods the tone is 
being transmitted the total modulation 
of the carrier does not exceed 100 per¬ 
cent on negative peaks, 

(5) Such tone transmissions shall not 
significantly degrade the quality of pro¬ 
gram transmission or produce audible 
effects resulting in public annoyance. 

(6) Such tone transmissions shall not 
result in emissions of such a nature as to 
result in greater Interference to other 
stations than is produced by normal pro¬ 
gram modulation. 

(PR. Doc 60-13129; Piled. Nov 4. 1969; 
8:45 am | 


| Docket No. 18271; FOC 69-1185J 

PART 83—STATIONS ON SHIPBOARD 
IN MARITIME SERVICES 

PART 85—PUBLIC FIXED STATIONS 
AND STATIONS OF MARITIME 
SERVICES IN ALASKA 

Transition of Ship and Coast Stations 
From Double Sideband to Single 
Sideband Radiotelephony on Cer¬ 
tain Frequencies 

Second report and order. In the mat¬ 
ter of amendments of Parts 2. 81. 83 
and 85 to effect orderly shifts from pres¬ 
ent double sideband <DSB) and/or single 
sideband (SSB) to new (replacement) 
frequencies; to establish & revised sched¬ 
ule of dates, technical standards, fre¬ 
quencies and other requirements for the 
transition of ship and coast stations 
from DSB to SSB radiotelephony on fre¬ 
quencies within the revised frequency 


• Commissioner Robert K. Lee absent; 
Commissioner Johnson dissenting. 


Allotments adopted by the World 
Administrative Radio Conference, Ge¬ 
neva—1967. for the exclusive HF mari¬ 
time mobile sendee bands betw een 4 and 
23 Mc/s.; Docket No. 18271. 

1. A notice of proposed rule making 
in the above-captioncd matter was re¬ 
leased on August 8. 1968, and was pub¬ 
lished in the Federal Register on Au¬ 
gust 16. 1968 (33 F.R. 11669). By its 
order released September 24. 1968, and 
published In the Federal Register on 
September 28, 1968 (33 Fit. 14603), the 
Commission granted an extension of 
time in which to file comments. The 
dates for fUing comments and replies 
thereto have passed. 

2. The Commission has been requested 
by Hull Electronics Co. (HULL), South¬ 
ern California Marine Radio Council 
(SCMRC), and Benm&r Division of 
Computer Equipment Corp. (BENMAR). 
to Immediately release the report and 
order In this proceeding. These requests 
are directed to the matter of availability 
of frequencies for use by limited coast 

and ship stations and. more specifically, 
to frequency changes as required by the 
WARC agreement 

3. These commentators, as well as 
others, have pointed out a number of 
problems which are anticipated in com¬ 
pleting the change-over to the replace¬ 
ment limited coast/ship station frequen¬ 
cies by the completion date sea by the 
WARC. namely, by March 1, 1970. One 
of these problems is that the Commis¬ 
sion has not made final the list of fre¬ 
quencies which will be available for use 
by limited coast and ship stations as 
replacements for frequencies currently 
available. 

4. In the comments filed with the 
Commission in this proceeding, none of 
the commentators indicated any prob¬ 
lem existed with regard to the specific 
frequencies set forth in the notice for 
us by limited coast and ship stations. 
The Commission concurs that there is 
need to finalize and to make available 
the list of replacement frequencies for 
limited coast and ship stations, as 
requested by HULL. SCMRC. and 
BENMAR, and that this action should 
be effected immediately. 

5. In the notice the Commission pro¬ 
posed, in accordance with the WARC 
implementation schedule, that these 
replacement frequencies would become 
available on January 1, 1970, and, fur¬ 
ther. that the current frequencies be 
withdrawn effective February 28. 1970. 
In various letters received from w r est 
coast fishing Interests and others, hun¬ 
dreds of fishing vessels must leave port 
on January 1. 1970, and will be at sea 
for an Indefinite period. In view thereof, 
to facilitate conversion by these vessels 
to the replacement frequencies, the 
Commission has advanced the date of 
availability of the replacement fre¬ 
quencies to December 1. 1969. and ex¬ 
tended to April 1. 1970. the effective 
date for withdrawal of the current fre¬ 
quencies. Details In regard to current 
frequencies and associated replacement 
frequencies, date of availability of the 
replacement frequencies, and date of 
withdrawal of current frequencies are 
set forth below. 


6. Operation on the replacement fre¬ 
quencies during the period December i 
through December 31, 1969 and on the 
current frequencies during the period 
March 1 through March 31, 1970 will be 
on a secondary basis to stations operat¬ 
ing in accordance with the time sched¬ 
ule set by the WARC. Operation on the 
replacement frequencies prior to Jan¬ 
uary 1. 1970 may be subject to Inter¬ 
ference from ship stations using wide¬ 
band telegraphy, facsimile or special 
transmission systems and operation on 
the current frequencies after March 1. 
1970 may be subject to interference from 
ship stations using single sideband du¬ 
plex mode of operation. 

7. For the reasons stated herein, the 
Commission finds that good cause exist* 
for making these rule changes effective 
November 5. 1969. This action is taken 
pursuant to 5 U.8.C. 553. 

8. An application for modification sub¬ 
mitted solely for a frequency change 
that is necessary to comply with any rule 
amendments adopted as a result of this 
proceeding may be submitted without 
a fee. 

9. In view of the foregoing : It is or¬ 
dered, That, pursuant to the authority 
contained in section 303 (c), (f). and (r) 
of the Communications Act of 1934. ai 
amended. Parts 81 and 83 of the Com¬ 
mission's rules are amended effective 
November 5. 1969. as set forth in pan- 
graph 5 above. 

10. The formal codiffcation of the 
changes described above will be accom¬ 
plished by a subsequent order of the 
Commission in this docket. 

(Secs. 4. 303, 48 8tat„ as amended 1056. 1063. 
47 UAC. 154, 303) 

Adopted: October 29, 1969. 

Released: October 31. 1969. 

Federal Communications 
Commission.* 

I seal 1 Ben F. Waple, 

Secretary. 
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Assignment of the specific carrier fre¬ 
quencies designated above and use of 
frequency assignments of which those 
frequencies are the authorized carrier 
frequencies shall be subject to the express 
limitations And conditions set forth In 
this paragraph: 

d) (1) The applicant must show that 
the desired communications are primar¬ 
ily over distances for which frequencies 
tbovc 27.5 Mc./s. would not be suitable: 

<U> These frequencies are available on 
a shared basis only and shall not be 
construed as available for the exclusive 
use of any one station licensee; 

Oil) Normally no more than one fre¬ 
quency from each of the frequency bands 
will be authorized; 

fiv • These frequencies are not author¬ 
ized for use in communicating with sta¬ 
tions aboard aircraft; 

<y) Transmitter peak envelope power 
shall not exceed 1 kW; and 

<vi* * The class of emission shall be A3J. 

<2* During the period December 1. 
i$69, to April 1, 1970. transition may be 
effected from the currently available 
frequency listed In column (1) to the 
replacement frequency listed In column 
( 2 ). 

*3) Authorization for use of the fre¬ 
quency listed in column (1> is with¬ 
drawn effective April 1, 1970. 

<4) The frequency listed in column (2) 
will be available for assignment on and 
after December 1. 1969. 

Use should be limited to day time. 

JW.R. Doc 69-13130; Filed. Nov 4, 1069; 

8:45 a m.I 


Chapter II—Director of Telecommuni¬ 
cations Management 

I Telecom Circular 3300.3) 

part 203—GOVERNMENT AND 
PUBLIC CORRESPONDENCE TELE¬ 
COMMUNICATIONS PRECEDENCE 

SYSTEM 


Correction 

In F.R. Doc. 69-12735 appearing at 
We 17294 in the issue of Friday* § . Octo- 
24.1969. the Introductory paragraph 
?L P ^ raph <b) of 1 203.6 Criteria. 

read ** set forth below: 

Jr Immediate Emcr - 

^ T V en t Immediate, Immediate 
urgency, or Urgent telephone calls or 

&ihu 86S h® bandle d fast as pos- 
' and ahead of all other calls or mes- 

di-JL CXcepl ^ose having a higher 
ecedence. Any message or call of a 
Precedence in the process of trans- 
wton will be halted, if feasible, to clear 
b* for ^ transmission- It will 

reserved generally for calls or 
141 Pertaining to: 


mes- 


Title 36—PARKS. FORESTS. 
AND MEMORIALS 

Chapter II—Forest Service, Depart¬ 
ment of Agriculture 

PART 200—ORGANIZATION, 
FUNCTIONS, AND PROCEDURES 

Changes in Field Organization 
Addresses 

Part 200. Chapter n. Title 36 of the 
Code of Federal Regulations is amended 
as follows: 

1. Paragraph <e) of 5 200.2 is revised 
as follows: 

§ 200.2 Field organ Lru I ion. 


<e> The addresses of Regional For¬ 
esters. Research Station Directors, Area 
Directors, and Forest Supervisors Are 
given below*. Location of specific Ranger 
District headquarters may be obtained 
from Forest Supervisors. 

National Forests nr Rkgion* 


REGION I, NORTHEUX Hit 010 * 

Rational Farwtrf. Ftdnml Building, Mbeouls, Mont. 
5UR01. 


• • • • • 

RRUIOX 1, ROCKY tfOUXTAJX REGION 

Kvtftoo*] Forrfttvr. Federal Crnurr, Btifldinjt&i, Denver. 
Colo. 8X05. 

Buts In which 

National Forest 

Headqusrtm 

forest Is located 


of suiiorvfoor 

Colorado 

Arapoho. 

i Joldrn 


Grand Mraw*. 
Uncocnpahigre. 

IVlu 


Ounnboa _ 

flUUIlt90Cl. 


Plko-. 

Colorado 


Hlo Orandv 

Hjcinre. 

Montr V bta. 


KOflftYlIt .... 

. Tort Collins. 


RouU 

Stnonibooi 

Spring* 


Ban Lsolaot 

Pusblo. 


San Juan 

l>urmutG 


White River ... 

Glrnwood 

Nebraska 


Bprtnjci. 

Nrbratt a 

ChodrtMi 

South Dakota 

HUrk HUis 

. Custer. 

Wyoming 

HUdiorn 

. Bhcrtdan, 


M^dtclnc Uow . 

Laramie 


Shtsdranr. 

Cody. 


RKOtOM «. 9ol Tl|« L9TCNK RRUlOX 

Iloykmal Pore -ter. 517 Gold Arrtmr SW\, AlliO'iuerqu*. 
N.Mei *71<M 

• • • • # 


REGION 4, INTERMorXTAlX REGION 
Kcttoaal Porestor. Z5th Strret. Ofdru, Utah 444(11 


AXOlOX 5 , CALIFORNIA REGION 

Keg ton*] Former, 430 Satoon* Street, SUn rrancfaco, 
Calif. Hill. 


Cot Horn in 


Angrli*. rjuadtna. 

Clrrrlaivl. Han Ditto. 

Pldorado- Placer vllie 

Inyo . Bishop. 

KUiuath Yreka. 

.. SureitviU*. 

I>» Padre*. Gok»ln 

Mendocino.W’lltow*. 

Modoc. Altum* 

I'tinnas.. qmney. 

.Han Bernardino. 8an Bernardino. 

Sequoia. ... INwtsrvUJr. 

ShasU-TrUilty_Keddlui 

wn»..... premto. 

Six Riven... Kureka. 

Stanislaos... Sonora. 

'I'ahoe Nevada CUy. 


region a, pacutya' north wurr Rtuiox 

Rectorial Former. 3l« ftoulhwrst Pine Street. Portland. 
Oreg. 97HXM (Poet Office Hoi 36m 


REGION* t, ROl'TlttUN RIOIOX 

Regional Forester. fiO Seventh Street NK-, Atlanta. Go. 
30323. 


Alabama-- WUUam B. Moutgorosry. 

Bankhead. 

roneeuh__ Do; 

Taltadrca. Do. 

Tuakecee.. I>o. 

Arkansas. Ouachita.. Ilot Springs. 

Oxark St. Prune*. Ruwllvllk. 

Florida . Apalorhkuta.._TaUabsssot. 

Ocala. Do. 

Oscreda.. Do, 

Georgia. Cliattaliooohn*- Oainmvllle. 

Oconee. 

Kentucky. Daniel Boone.Winchester. 

Louisiana--... KiaatcUie.PinevtUe. 

Mississippi.Bien villa.Jackson. 

Delta. Do. 

l>*8oto.._. Do. 

Holly Springs._ Do. 

IIonxKLhltto. I>o. 

Tomhlfboe. Do 

North Carolina... Coco tan. Asheville. 

Nantahala. Do. 

Pinmh. . Do. 

Uwhanie. Do. 

South Carolina Francis Morion Colombia, 

and Sumter. 

Tecmwece- Cherokos.—.. Cleveland. 

Teias- Angelina .Lufkin. 

Davy Crockett ... Do. 

Sabine. Do. 

Sam Houston. Do. 

Vbftnla.. 0«org* Wash In*- 11 at r Ison bury, 

ton. 

Jrlfenoci Roanoke. 


region 1.1 attic a v a an »ox 

Rocfonul Forester, <03 WVat Wisconsin Avenue, 
Milwaukee. Wl*. 5X313. 

• • • • • 

REGION 10, M.ASXA REGION 

Regional Forester. Federal Office Building, Post Otfioe 
Bus in^SS. Juneau, Alaska 09X01. 

• • • e • 

Forest and Range Experiment Stations 
Same o/ station and headquarters of director 

Intermountain—507 25th Street. Ogden, 
Utah 84401. 

North Central—Forest Service, Folwell Ave¬ 
nue. St . Paul, Minn. 55101. 

Northeastern—6816 Market Street, Upper 
Darby, Pa 19082 

Pacific Northwest—809 Northeast Sixth Ave¬ 
nue, Post Office Box 3141, Portland, Oreg 
07208. 

Paclfie Southwest—1960 Addison Street. 
Berkeley. CaUf. 94701. 

Rocky Mountain—240 West Prospect Street, 
Fort Collins. Colo. 80521. 

Southeastern—Post Office Building, Poet 
Office Box 2570. Asheville, N.C. 28802. 
Southern—Federal Building, 701 Loyola Ave¬ 
nue. New Orleans. La. 70113. 

Institute of Tropical Forestry—University of 
Puerto Rico Experiment Station Grounds. 
Post Office Box AQ. Rio Pled rat. PR 
00928. 

Forest Products Laboratory—Poet Office Box 
5130, North Walnut Street. Madison. Wls 
53705. 

State and Private Forestry Arras 

Director. Northeastern Area —GB16 Market 
8treei, Upper Darby, Pa. 19082. 

Director, Southeastern Area—50 Seventh 
Street NE . Atlanta. Oa. 30323 
Nora; In Regions 1 through 6 and 10, State 
and Private Forestry activities are directed 
from Regional headquarters. 

2. Paragraph.? <b> and <d» of 1200.9 
are revised to read as follows: 

§ 200.0 Rule* governing in^peelion anti 
copying. 

• • • • • 

<b> The Department of Agriculture 
has established a schedule of fees for 
copies of information. The Forest Serv¬ 
ice charges for copies of records in ac¬ 
cordance with the Department fee 
schedule. 
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(d) Informational material published 
for general public distribution is fur¬ 
nished without charge. 

Effective date. This amendment shall 
become effective on tire date of its publi¬ 
cation In the Federal Register. 

(5 U.S.C. M2) 

Thomas K. Cowden, 
Assistant Secretary of Agriculture. 

October 31,1969. 

|F.R. Doc. 69-13206: Filed. Nov. 4. 1969; 
8:42 am.) 


Title 32—NATIONAL DEFENSE 

Chapter I—Office of the Secretary of 
Defense 

SUBCHAPTER A—ARMED SERVICES 
PROCUREMENT REGULATIONS 

MISCELLANEOUS AMENDMENTS TO 
SUBCHAPTER 

The following amendments to this 
subchapter are issued by direction of the 
Assistant Secretary of Defense (Installa¬ 
tions and Logistics) pursuant to the au¬ 
thority contained In Department of De¬ 
fense Directive No. 4105.30, dated March 
11, 1959 (24 F.R. 2260), as amended, and 
10 U.S.C. 2202. 

PART 1—GENERAL PROVISIONS 

1. Sections 1.320, 1.322-1. 1.322-2, 

1.322-3. 1.322-4. and 1.322-5<b> are re¬ 
vised, and new 55 1.322-6 and 1.322-7 
are added, as follows: 

§ 1.320 I ml uM rial Mcurilr. 

Certain required procedures designed 
to safeguard classified defense informa¬ 
tion arc set forth in the Department of 
Defense Industrial Security Regulation, 
DoD 5220.22-R (Implemented for the 
Army by AR 380-131; for the Navy by 
OPNAV Instruction 5540-8E; for the Air 
Force by AFR 205-4: and for the De¬ 
fense Supply Agency by DSAM 8500.1), 
and DD Form 441 “Security Agreement” 
and Its attachment, the Department of 
Defense Industrial Security Manual to¬ 
gether with Supplements thereto. Secu¬ 
rity requirements governing work to be 
performed outside the United 8tates, its 
possessions, and Puerto Rico by United 
8tates or foreign nationals, or work to 
be performed in the United States by 
foreign nationals (Including companies 
located in the United States which are 
owned, controlled, or Influenced by na¬ 
tionals of a foreign country), are sub¬ 
ject to security agreements which the 
United States maintains with a number 
of foreign countries. The requirements 
of these agreements are set forth in the 
Department of Defense Industrial Se¬ 
curity Regulation. The Defense Supply 
Agency administers the Industrial Se¬ 
curity Program on behalf of all the 
Departments. 

§ 1.322-1 Genera!. 

(a) Description of procedure. Multi¬ 
year procurement Is a method for com¬ 
petitive contracting for known require¬ 
ments for military supplies or services In 
quantities and total cost not in excess of 
planned requirements for 5 years, set 
forth in or in support of. the Department 


of Defense 5-Year Defense Program, 
even though the total funds ultimately to 
be obligated by the contract are not 
available to the contracting officer at 
the time of entering into the contract. 
Under this method, contract quantities 
are budgeted for and financed in accord¬ 
ance with the program year for which 
each quantity is authorized. This pro¬ 
cedure provides for solicitation of prices 
based either on award of the current 
1-year program quantity only, or. in the 
alternative, on the total multiyear quan¬ 
tities. Award is made on whichever of 
these two alternative bases reflects the 
lowest unit prices to the Government, If 
award is made on the multiyear basis, 
funds are obligated only for the first 
year's quantity, with succeeding years* 
contract quantities funded annually 
thereafter. In the event funds are not 
made available to support one or more 
succeeding year’s quantities, cancellation 
Is effected. The contractor is protected 
against loss resulting from cancellation 
by contract provisions allowing reim¬ 
bursement of unrecovered nonrecurring 
costs included in prices for canceled 
Items. 

cb) Policy. (1) Multiyear procure¬ 
ment shall be used to the maximum ex¬ 
tent consistent with paragraphs (c), (d), 
and <c> of this section. Advantages of 
this method include, for example: 

(i) Lower costs; 

<ii> Enhancement of standardization ; 

Uii) Reduction of administrative bur¬ 
den in the placement and administra¬ 
tion of contracts: 

(lv) Substantial continuity of produc¬ 
tion or performance; 

(v) Stabilization of work forces; and 

(vi) Broadening the competitive base 
with opportunity for participation by 
Arms not otherwise willing or able to 
compete for lesser quantities, particu¬ 
larly in cases involving high startup 
costs. 

<2) The principal objective of the 
multi-year procedure is to generate real¬ 
istic competition by minimizing competi¬ 
tive disadvantage and by increasing con¬ 
tractor interest in particpatlng in pro¬ 
curements which involve high startup 
costs and make-ready expense and which 
also may require substantial capital in¬ 
vestment by contractors for expansion 
of their facilities. Under this procedure: 

(l) Nonrecurring costs are distributed 
over a large number of units, thus nar¬ 
rowing any price advantage of a firm 
already in production or performance: 

(il) There is greater assurance of de¬ 
preciation recovery for capital invest¬ 
ment; and 

(ill > The competitive base is broadened 
with better prospects for lower prices, 
where Arms otherwise might be unwilling 
or unable to compete. 

(3> Another major objective la to ob¬ 
tain lower prices In those procurements 
which do not necessarily involve high 
startup cost but which do provide oppor¬ 
tunity for substantial cost savings and 
other advantages through assurance of 
contlniuty for production or performance 
over longer periods of time. In determin¬ 
ing whether substantial cost savings and 


related advantages can be realized, con¬ 
sideration may be given to whether: 

(i) Production or performance close¬ 
out or shutdown costs, including em¬ 
ployee severance pay. represent a sub¬ 
stantial cost contingency in prices quoted 
on only 1 year’s program: 

(il> Stabilization of work forces will 
provide greater assurance of sustaining 
and Improving efficiency and quality; 

Oil) Substantial cost and quality ad¬ 
vantage will accrue through avoidance of 
the possible need for establishing and 
“proving out” quality control techniques 
and procedures for a new contract each 


year: 

(iv > Costly preproduction or pilot test¬ 
ing will be avoided: 

(v) The ability to recruit and retain 
highly skilled personnel will be enhanced 
through assurance to employees of longer 
periods of employment than would be the 
case In single-year procurement, thereby 
avoiding costs of repeated training of 
new personnel; 

(vi) The ability to vary production or 
performance rates during peak and oil- 
peak periods in each program year will 
result In economies; and 


(vli) Substantial ln-house saving* In 
maintenance and supply operations wilt 
accrue from standardization of supplies 
or services accomplished by procurement 
from a single source throughout the 
multiyear period. 

<c) Set-asides. Total small business 
set*asides are compatible with the multi¬ 
year method of procurement and may be 
used when both procedures are appropri¬ 
ate. Partial set-aside procedure 'both 
small business and labor surplus ares) 
generally are not compatible with the 
multiyear procedure when high startup 
costs arc Involved because of the poten¬ 
tial duplication of such costs by the set- 
aside contractor and the non-set-aside 
contractor. However, when the multi- 
year procedure is based not on high 
startup coats but on the opportunity for 
cost savings through assurance of con¬ 
tinuity of production over longer periods 
of time, partial set-aside procedures sre 
compatible with the multiyear 
dure. Furthermore, even when mgn 
startup costs are involved, use of pw’tw 
set-aside procedures together with 
multiyear procedure may be appropriate 
in exceptional circumstances, such v 
where the criteria for partial set-aswo 
are met under Subparts O and H of th 
part, and It Is likely that broader or more 
realistic competition will result fro® 
combination of both procedures, and u® 
broader competition is likely to m 
than offset any duplication of 
costs. When reviewing a proposed pro¬ 
curement involving possible use of _ 
procedure, in addition to con^derouw 
of the criteria established \n this P®® 
graph and paragraph tb) of’ this sec 
the contracting officer shall tovlte 
advice and counsel of the activity s 
business specialist and the 6BArop® 
sentativc, if one is assigned to that ac¬ 
tivity. permitting either or *°th 
view all pertinent facts and make rec^ 
mendations thereon. - 

<d) Multiyear subcontracts. Thf 
benefits and advantages that are 
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from multiyear prime contracts may fre¬ 
quently be increased by multiyear sub¬ 
contracts thereunder. The prime con¬ 
tractor In the exercise of his manage¬ 
ment responsibilities must freely choose 
the .subcontract types that best satisfy 
his needs However, multiyear prime con¬ 
tractors should be encouraged to employ 
multiyear subcontracts selectively and 
only when: 

tl) The subcontract item or service is 
of stable design and specification: 

(2) The quantity required is known 

and firm: 

(3) Effective competition is assured: 

and 

(4 > The use of multiyear subcontracts 
can reasonably be expected to result in 

reduced prices. 


In such cases, the prim3 contractor is 
adequately protected against cancella¬ 
tion since appropriate cancellation 
charges for such multiyear subcontracts 
are included within the cancellation 
charge of the multiyear prime contract. 
Multiyear subcontracts may be particu¬ 
larly desirable under a sole source multi¬ 
year prime contract since effective com¬ 
petition at the subcontract level may 
thereby be enhanced and the attendant 
cost reductions realized by the prime 
contractor and the Government. 

(e) Use of options . <1) The use of op¬ 
tions can be of assistance to the con¬ 
tracting officer when some future re¬ 
quirements are definite and additional 
quantities are likely, though not defini¬ 
te as to amount: Provided , The option 
quantities are not disproportionately 
large in relation to the known require¬ 
ments. 

(2> The solicitation document <IFB or 
shall contain language to require 
the bidders (offerors) to submit prices for 
option quantities which reflect only the 
recurring costs to produce additional 
items, and specifically excludes those 
costs of a startup and nonrecurring na¬ 
ture which have been amortized in the 
tuili prices of the definitive program 
year quantities. 

{1*322-2 Procedure* for MippU con* 

trnc|«. 


us provided in paragraph 
; ^la section, the multiyear pro- 
cumnent method for supplies should be 

w ” cn a N of the following criteria 

Mr present: 

nhli' **° duced unit prices can reason- 
oc anticipated over annual buys by 
IJr?? continuity of production or 
*u^ flUon of rc Petitive substantial 
including such costs as 
^reduction engineering, special tool- 
Btui rearrangement, initial rework. 
and 1,1,01 ™ns; 

rhere is reasonable expectation 
°b Ull)e ^ rcctlvc competition can be 

*'*£&"* known requirements for 
mS??? Utte8 10 1)0 Purchased under 
contract : 

the desiKn specifications of 

in not ex P®cted to change to 

bnnart o 1 Ulat wou,d involve a major 
c?»-^ n / 4 ? ntraot P r, cc; and 
fegulariv J tem ? being P r °cured are not 
in ^>*5 Jm ? aclurecl ftnd offered for 
^tbstantial quantities in the com¬ 


mercial market, except that (1) when 
quantities to be procured by the Govern¬ 
ment represent a substantia] portion of 
the total market and would require spe¬ 
cial manufacturing runs for all or sub¬ 
stantially all of the Government’s 
requirements and <ii) significant cost 
savings would result from multiyear 
procurement: this procedure may be au¬ 
thorized by the head of a procuring 
activity or his designee with the pro¬ 
curement file fully documented as to 
reasons why the expected substantial 
savings are not obtainable under annual 
procurements. 

(b> Formal advertising, including two- 
step formal advertising, is the preferred 
method for use in multiyear procure¬ 
ment. In cases where the period of pro¬ 
duction is such that a contingency for 
labor and material costs is likely other¬ 
wise to be Included in the multiyear con¬ 
tract price, the contracting officer should 
normally use a provision for price 
escalation. 

(c) Solicitations shall include: 

(I) A statement of the requirements, 
separately identified by bid or proposal 
item in the schedule, for— 

(1) The first program year: and 

<ii> The multiyear procurement in¬ 
cluding the quantities for each program 
year thereunder; 

(2) When previous production pro¬ 
curements of the item have been made 
with competition— 

(i) A provision that a price may bo 
submitted for the total requirements of 
the first program year, or for the total 
multiyear requirements, or both, or 

(II) When competition in future pro¬ 
curements of the items would be imprac¬ 
ticable after award of a contract 
covering the first program year quantity 
alone and the head of a procuring ac¬ 
tivity determines that, in order to elimi¬ 
nate the possibility of a first program 
year "buy-in,” these provisions will be 
in the best interests of the Government— 
provisions that a price may be submitted 
only for the total multiyear quantity and 
that prices on a single-year basis will 
not be considered for any purpose; 

(3) When there has been no previous 
competition for the production of the 
Item— 

<i> <«) Provisions that a price must be 
submitted for the total requirements of 
the first program year, that a price may 
be submitted for the total multiyear 
quantity; and that a bid or offer on the 
multiyear quantity only will be consid¬ 
ered nonresponslve, and 

(6) A provision that if only one re¬ 
sponsive bid or offer on the multiyear 
requirements Is received from a respon¬ 
sible bidder or offeror, the Government 
reserves the right to disregard the bid 
or offer on the multiyear quantity and to 
make an award only for the first pro¬ 
gram year requirements; or 

(ii) When competition in future pro¬ 
curements of the Items would be im¬ 
practical after award of a contract cov¬ 
ering the first procram year quantity 
alone and the head of a procuring activ¬ 
ity determines that, in order to eliminate 
the possibility of a first program year 
“buy-in," these provisions will be in the 
best interests of the Government— 


(a) Provisions that a price may be 
submitted only for the total multiyear 
quantity and that prices on a single- 
year basis will not be considered for any 
purpose, and 

<t» A provision that if only one re¬ 
sponsive bid or offer on the multiyear 
requirements is received from a respon¬ 
sible bidder or offeror, the Government 
reserves the right to cancel the solicita¬ 
tion and resolicit on a single-year basis 
by whatever procedures are then 
appropriate: 

(4) A provision that the unit price of 
each Item in the multiyear requirement 
shall be the same for all program years 
included therein; 

1 5) Criteria for comparing the lowest 
evaluated submission on the first pro¬ 
gram year’s requirement against the 
lowest evaluated submission on the 
multiyear requirements (see ft 1.322-3 
(c)>; 

<6) When the solicitation permits bids 
or offers on either the first program year 
requirements or the multiyear require¬ 
ments or both, a provision that in the 
event the Government determines prior 
to award (but see ftft 2.208 and 3.505 of 
this chapter) that only the first program 
year quantities are actually required, the 
Government may evaluate bids or offers 
and make award solely on the basis of 
prices bid or offered on the first program 
year requirements; 

(7) A provision setting forth a separate 
cancellation celling (on a percentage 
basis) applicable to each program year 
subject to cancellation (see paragraph 
(d> of this section); 

(8) A prominently placed provision 
directing attention to the multiyear fea¬ 
tures of the solicitation, and to— 

(I) The Limitation of Price and Con¬ 
tractor Obligations clause (see ft 1.322- 
5<a>) which limits the payment obliga¬ 
tion of the Government to the require¬ 
ments of the first program year and to 
those of such succeeding program years 
as may be funded by the Government 
(see ft 1 322-5(b>>: 

(II) The Cancellation of Items clause 
(see ft 1.322-5(b)) which allows the Gov¬ 
ernment to cancel, by a specified date or 
within a specified period, all remaining 
program years: and 

(ill) The cancellation set forth in the 
schedule; and 

(9) A statement In the solicitation 
schedule that award will not be made on 
less than the quantity stated as the first 
program year requirements. 

(d> The term ’'cancellation” as used in 
multiyear procurement refers only to the 
cancellation of the total requirements of 
all remaining program years. Such can¬ 
cellation results from (1) notification 
from the contracting officer to the con¬ 
tractor of nonavailability of funds for 
contract performance for any subsequent 
program year, or (2) failure of the con¬ 
tracting officer to notify the contractor 
that funds have been made available for 
performance of the succeeding program 
year requirement. For each program 
year except the last, the contracting 
officer shall establish a cancellation cell¬ 
ing applicable to the remaining program 
years which are subject to cancellation. 
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Cancellation ceilings vyiU be lower for 
each succeeding program year in that 
such ceilings must exclude all amounts 
allocable to items included in prior pro¬ 
gram years. Such ceilings shall be ex¬ 
pressed in the schedule and shall apply 
to all bidders alike. The reduction in the 
cancellation ceilings percentage for each 
program year shall be in direct propor¬ 
tion to the reduction in the quantity re¬ 
maining subject to cancellation. For ex¬ 
ample. if the total nonrecurring costs 
are estimated at 10 percent of the total 
multiyear price and program year quan¬ 
tities for 5 years are 30. 30.20,10. and 10. 
the cancellation percentages after de¬ 
ducting 3 percent for the first program 
year would be 7 percent. 4 percent, 2 per¬ 
cent. and 1 percent of the total multiyear 
price applicable to the second, third, 
fourth, and fifth program years respec¬ 
tively. In determining cancellation ceil¬ 
ings. the contracting officer must esti¬ 
mate reasonable preproduction, labor 
learning and other nonrecurring costs, 
to be Incurred by an “average" prime or 
subcontractor which would be applicable 
to and which normally would be amor¬ 
tized in all items to be furnished under 
the multiyear requirements. They in¬ 
clude such costs as plant rearrangement, 
special tooling, prcproductlon engineer¬ 
ing. initial rework, initial spoilage, pilot 
runs, and unrealized labor learning. They 
shall not Include any costs of labor or 
materials, or other expenses (except as 
indicated above) which might be in¬ 
curred for production of the items sub¬ 
ject to cancellation for each program 
year. The total estimate must then be 
compared with the best estimate of the 
procurement cost to arrive at a reason¬ 
able percentage figure. To perform this 
calculation, it is essential that the con¬ 
tracting officer obtain in-house engineer¬ 
ing cost estimates which will identify the 
detailed recurring and nonrecurring 
costs, and indicate labor learning impli¬ 
cations. Cancellation dates for each 
program year’s requirements shall be 
established with due regard for produc¬ 
tion lead time and the date by which 
funding therefor can reasonably be 
accomplished. 

<e> Original cancellation ceilings may 
be revised from information developed 
after issuance of a solicitation discloses 
that such ceilings are not realistic. In 
the case of formal advertising, such 
changes shall be by amendment of the 
invitation for bid prior to bid opening. 
In two-step formal advertising, discus¬ 
sion conducted during the first step may 
indicate the need for revised ceilings in 
step two. Negotiations with offerors in a 
negotiated procurement may provide in¬ 
formation requiring a change in cancel¬ 
lation ceilings for all offerors, prior to 
final negotiation and contract aw r ard. In 
order to assure that all interested sources 
of apply are thoroughly aware of how 
multiyear procurement is accomplished, 
ui.e of presolicitation or prebid confer¬ 
ences may be advisable. During such con¬ 
ferences the contracting officer should 
ascertain whether escalation provisions 
are appropriate (see 5 2.104-3 of tills 
chapter) and whether the proposed can¬ 
cellation ceiling is adequate. 
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(f) For each program year require¬ 
ment, funds shall be obligated to cover 
the quantities to be delivered thereunder. 
There is presently no requirement to fund 
cancellation charges. 

(g) In the event of a cancellation the 
contractor is entitled to payment as con¬ 
sideration therefor In accordance with 
the terms of the Cancellation of Items 
clause (see $ 1.322~5(b)> in an amount 
not to exceed the cancellation ceiling. 

<h) The Schedule shall contain a 
provision limiting the payment obliga¬ 
tion of the Government to a monetary 
amount there described as being avail¬ 
able for contract performance. Such 
amount for the first program year re¬ 
quirements shall be inserted by the con¬ 
tracting officer upon award of the con¬ 
tract and shall be modified for successive 
program years upon availability of funds 
for such years (see §1.322-5(a) >. 

(I) In the event the contract is termi¬ 
nated for the convenience of the Govern¬ 
ment in whole, including items subject 
to cancellation, the Government’s obli¬ 
gation shall not exceed the amount set 
forth in the Schedule as available for 
contract performance, plus the applicable 
amount established as the cancellation 
ceiling. 

(J) Limitations: Multiyear procure¬ 
ment of supplies shall not be used: 

(1) When funds covering the procure¬ 
ment are limited by statute for obliga¬ 
tion during the fiscal year in which the 
contract is executed; 

(2) For quantities or total costs in ex¬ 
cess of the planned requirements for 5 
years set forth in. or in support of. the 
5-Year Defense Program; or 

<3) When any one of the criteria set 
forth in paragraph (a) of this section is 
not present. 

§ 1.322-3 Evaluation. 

(a» Evaluation of offers in a multi¬ 
year procurement involves not only deter¬ 
mination of the lowest overall evaluated 
cost to the Government for both alter¬ 
natives, the multiyear procurement and 
the first program year procurement; it 
also involves the comparison of the cost 
of buying the total requirement under a 
multiyear procurement with cost of buy¬ 
ing the total requirement in successive 
independent procurements. All the fac¬ 
tors to be considered for the various 
evaluations involved shall be set forth 
in the solicitation. 

<b) In the event the Government de¬ 
termines prior to award (but see 5 5 2.208 
and 3.505 of this chapter) that only the 
first program year quantities are actually 
required, the procurement will no longer 
be evaluated on a multiyear basis: 

11 > When the solicitation permits bids 
or offers on either the first program year 
requirements or the multiyear require¬ 
ments or both, only bids or offers on the 
first program year requirements will be 
evaluated; and 

<2> When the solicitation does not 
permit the submission of prices on a 
single-year basis, the single-year require¬ 
ment will be resolicited. 

(c) The cancellation celling shall not 
be a factor for evaluation. Unless Gov¬ 


ernment administrative costs incident to 
annual procurement methods and con¬ 
tract administration can be reasonably 
established and supported, they shall not 
be used as a factor for evaluation. When 
administrative costs are to be used in 
evaluation, the dollar amount to be used 
shall be stated In the solicitation 

(d) Delivery destinations may be un¬ 
known for certain quantities due to the 
extended duration of contract perform¬ 
ance. In such cases, destinations shall be 
developed on the basis of best estimates; 
a definite place or places shall be desig¬ 
nated in the solicitation as the point to 
which transportation costa will be com¬ 
puted (but only for the purpose of 
evaluating bids or proposals); and the 
solicitation shall contain the notice re¬ 
quired under 5 2.201 (b) (30) of this 
chapter. 

<e> When Government production and 
research property is prodded pursuant 
to Subpart C. Part 13 of this chapter, the 
use of such property may be on a rent- 
free basis under the policies contained in 
Subpart E, Part 13 of this chapter. In 
tills event, the solicitation shall set forth 
a detailed description of the procedure to 
be followed and the factors to be con¬ 
sidered in accordance with Subpart E, 
Part 13 of this chapter, for the elimina¬ 
tion of competitive advantage. The 
amount added for evaluation to each 
offeror’s unit price for the first program 
year requirement shall also be added lo 
his unit price for the multiyear require¬ 
ments. 

(f ) When the solicitation requires the 
submission of prices on the first program 
year requirements in accordance with 
5 1.322-2(c)(3X1). bids or offers which 
submit prices on the multiyear re¬ 
quirements only shall be rejected ss 
nonresponsive. 

<g) When the solicitation provides for 
submission of prices only for the total 
multiyear quantity in accordance with 
§ 1.322-2 (e)(2)(H) and (c)(3)(U)(fl>, 
submission of prices for the single-year 
quantity will be disregarded for any pur¬ 
pose but will not render the bid or offer 
nonrcsponslve as to any alternate multi¬ 
year submission by the same bidder or 
offeror. 

<h) To determine the lowest evaluated 
unit price, compare the lowest evaluated 
bid or offer on the first program year «- 
temaUve against the low-est evaluated 
bid or offer on the multiyear alternative 
as follows: 

(1) Multiply the evaluated unit prk* 
for each item of the lowest evaluated bifl 
or offer on the first program year alter¬ 
native times the total number of uni» 
of that item required by the muliiye* r 
alternative, and then 

(2) Take the sum of these products Tor 
all the items, plus the dollar amountjw 
any administrative costs of the Govern¬ 
ment which arc to be used in the evalua¬ 
tion, and finally 

(3) Compare this result against*'* 
total evaluated price of the lowest bio 
offer on the multiyear alternative. 

8 1.322—t Award. 

(a) Except as provided in P ar *& r *?!ji 
<t» and (c) of tills section, award sn*“ 
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be made on the basis of the lowest evalu¬ 
ated unit price determined in accordance 
rlth $ 1.322-3. whether that price is on 
a single-year basis or a multiyear basis. 

<b> If only one responsive bid or offer 
Is received on the multiyear requirements 
from a responsible bidder or offeror, then 
award shall be made as follows: 

(1) If the solicitation gave the bidder 
or ofTcror the choice of submitting prices 
on a single-year basis or multiyear basis 
or both, then award shall be made in ac¬ 
cordance with paragraph <a) of this 
nction; 

<2» If the solicitation required the sub¬ 
mission of prices on the first program 
year requirements in accordance with 
fl.322-2 (c)(3) (i), award shall be made 
to the lowest evaluated bidder or offeror 
on the single-year basis, even though the 
multiyear price submission may represent 
the lowest evaluated price submission, 
except that if the multiyear price offers 
distinct advantages to the Government a 
multiyear award may be made with the 
idvance approval of the head of a pro¬ 
curing activity; 

<3> If tile solicitation restricted the 
submission of prices to the multiyear 
basis only, the solicitation shall be can¬ 
celed and a new solicitation issued by 
whatever procedures are then appropri¬ 
ate except that If the multiyear price 
offers distinct advantages to the Govern¬ 
ment a multiyear award may be made 
with the advance approval of the head of 
a procuring activity. 

<c • In no event shall award be made at 
an unreasonable price (see 55 2.404-1 and 
3801 of this chapter). 

1 1.322-"» (jNusft. 


(b) Cancellation of items. 

Cancellation or mais (August 1008) 

U) Thh clause applies only In the event 
rT contract is swarded on the alternative 
for award described in the Schedule as 

muUi-Ycat Procurement*'. 

As used herein, the term “canceUa- 
“Oft mr.uus that the Government U can- 
pursuant to this clause, lie Program 
^ requirement* for Items as set forth In 
rm!i ii ^ tor a!1 Program Tears subse- 
to that in which notice of cancellation 
8uch cancellation shall occur 
If. by the date or within the Ume period 
■PWafd t n the Schedule, or such further 
a? u nuiy be agreed to. the Contracting 
i'L noU 8fts the Contractor that funds 
^ ** ITlU| bl« for contract perform- 
TTVlf ftuy »ut*equent Program Year; or 
k. 10 n °Ufy the Contractor that funds 
available for performance of 
fr . ,f rt>grgan Year requirement for the suc- 
Program Year. 

tor c,ule wllfttion pursuant to 
** !or t*” 11 Ination pursuant to the 
rll AUic * any reduction by the Con¬ 
te,*.. ^?® ccr ln *** quantities called for 
CODlwc ^ shall bo considered a 
dunvt ln with the "Terml- 

r'.im# * or ConT Milenet of the Government" 
** of this contract. 

k ihu 0, ^ evcnt of cancellation pursuant 
«***?“•• **** Contractor will be paid, as 
ttv* i , on ^^refor, a cancellation charge 
s ribiyt n^*?*** ^ cancellation celling de- 
ai« i *®parately set forth In the Schcd- 
•^Uauo* ap P Uoabl ® *1 the time of 

rT? « C f ncellation ch *nte is Intended to 
' u onJy c o»ts reasonably necessary for 


production which would have been equitably 
amortised ln the unit prices for the entire 
multiyear contract period, but which, be¬ 
cause of the cancellation, are not so 
amortized and (U) a reasonable profit on 
such coats. The cancellation charge shall be 
computed and claim therefor made as would 
be applicable under the "Tarmlnatlon for 
Convenience of the Government** clause of 
this contract. The claim may include rea¬ 
sonable preproduction and other nonrecur¬ 
ring costs. Incurred by the prime contractor 
or hts subcontractor, applicable to and which 
normally would be amortized ln all Items to 
be furnished under the multiyear require¬ 
ments, such as plant rearrangement, special 
tooling, preproduetlon engineering. Initial 
rework, initial spoilage and pilot runs, os well 
as costs not amortized by the level contract 
unit price solely because the cancellation had 
precluded anticipated benefits of contractor 
or subcontractor learning. The claim shall 
not Include any amount for: 

(I) Labor, materials, or other expenses in¬ 
curred by the Contractor or its subcontrac¬ 
tors for production of the canceled Items; 

(U) Any Item or cost for which payment 
has already been mode to the Contractor; or 

(ill) Anticipated profit on the canceled 
Items. 

Where options arc otherwise authorized, 
multiyear contracts may Include an ap¬ 
propriate “Option to Increase Quanti¬ 
ties’* clause in which the period for 
exercise of the option is limited to the 
date set forth in the contract schedule 
for notifying the contractor that funds 
are available for the requirements of the 
next succeeding program year. If such 
an option Is included, the following para¬ 
graph (f) should be added to the clause 
set forth above. 

<f) The Contractor agree* not to include 
In the price for option quantities any coats 
of a startup or nonrecurring nature, which 
costa have been fully provided for in the unit 
prices of the firm quantities of the Program 
Years, and further agrees that the prices 
offered for option quantities will reflect only 
those recurring costa, and a reasonable profit 
thereon, which ore necessary to furnish the 
additional option quantities. Therefore, any 
quantities added to the original contract 
quantities through exercise of the Govern¬ 
ment option in the "Option to Increase 
Quantities" clause of this contract shall not 
be subtracted from what would otherwise be 
considered the quantity canceled for the 
purpose of computing allowable cancellation 
charges. 

§ 1.322—6 Multiyear procurement of 
services. 

(a) Description of procedure . Multi¬ 
year procurement of services is a method 
for competitive contracting for known 
requirements for services and items of 
supply incidental to service contracts In 
quantities and total cost not in excess 
of planned requirements for 5 years, set 
forth in, or in support of, the 5-Year 
Defense Program, even though the total 
funds ultimately to be obligated by the 
contract are not available to the con¬ 
tracting officer at the time of entering 
Into the contract. Under this method, 
requirements are budgeted for and 
financed in accordance with the program 
year for which each quantity Is author¬ 
ized. This procedure provides for solicita¬ 
tion of prices based either on award of 
the current 1-year requirements only, 
or, In the alternative, on total require¬ 
ments representing the first and one or 
more succeeding years* requirements 


(multiyear). Award Is made on which¬ 
ever of these two alternative bases 
reflects the lowest prices to the Govern¬ 
ment. If award Is made on the multiyear 
basis, funds are obligated only for the 
first year's quantity, with succeeding 
years* contract quantities funded an¬ 
nually thereafter, ln the event funds are 
not made available to support one or 
more succeeding year’s requirements, 
cancellation is effected. The contractor 
is protected against loss resulting from 
cancellation by contract provisions al¬ 
lowing reimbursement of unrecovered 
nonrecurring costs Included ln prices for 
canceled requirements. 

<b> Objectives. The principal objec¬ 
tives of multiyear procurement of serv¬ 
ices are: 

(1) Generation of realistic competi¬ 
tion by increasing contractor interest In 
participating in procurements which 
Involve substantial startup costs, Invest¬ 
ment in equipment or the Incurrence of 
substantial contingent liabilities for the 
assembly, training, or transportation of 
a specialized work force; 

(2) Lower costs and prices because of 

continuity of performance over longer 
periods of time by eliminating duplica¬ 
tion of startup costs, make ready ex¬ 
penses, and phaseout costs including 
employee severance pay associated with 
annual turnover of contractors; • 

<3) Higher quality of performance be¬ 
cause of unrealized labor learning, sta¬ 
bilization of work forces and improved 
quality control techniques; and 

(4> Reduction of administrative cost 
and burden to the Government in pre¬ 
paring and issuing annual procurement 
solicitations and in the annual evalua¬ 
tion and award process. 

(c) Limitations. Multiyear contracts 
for services shall not be used: 

(1) When funds covering the procure¬ 
ment are limited by statute for obliga¬ 
tion during the fiscal year in which the 
contract is executed (1-ycar funds); ex¬ 
cept that multiyear procurement may be 
employed with 1-year funds in the case 
of contracts to be performed outside the 
48 contiguous States and the District of 
Columbia for the following services: 

(1) Operation, maintenance, and sup¬ 
port of facilities and installations: 

(il) Maintenance or modification of 
aircraft, ships, vehicles, and other highly 
complex military equipment; 

CiU) Specialized training necessitating 
high quality instructor skills (for exam¬ 
ple, pilot and oilier aircrew members; 
foreign language training); and 

riv) Base services (for example, 
ground maintenance: ln-plane refueling: 
bus transportation; refuse collection and 
disposal). 

(2) To procure requirements which 
are in excess of the 5-Year Defense 
Program; 

(3) Until a written determination has 
been made that there will be a continu¬ 
ing requirement for the services and In¬ 
cidental supplies consonant with current 
plans for the proposed contract period, 
and the furnishing of such services and 
incidental supplies will require a sub¬ 
stantial initial Investment in plant or 
equipment, the incurrence of substantial 
contingent liabilities for the assembly. 
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training, or transportation of a special¬ 
ized work force, or other substantial 
startup costs, and the use of such a con¬ 
tract will promote the best Interests of 
the United States by encouraging effec¬ 
tive competition and promoting econo¬ 
mies of operation. These determinations 
and findings shall be executed by: 

ri) The Commanding Officer of the 
Installation or activity, when the con¬ 
tract period will not exceed 2 years and 
the estimated annual expenditures there¬ 
under do not exceed $350,000; 

(il i The head of the procuring activity 
when the contract period will exceed 2 
years but not 3 years or when the con¬ 
tract period will not exceed 2 years but 
the estimated annual contract expendi¬ 
ture will exceed $350,000; 

(ill* The Assistant Secretary for In¬ 
stallations and Logistics, of the respec¬ 
tive Departments, or the Directors of 
Defense Agencies when the contract pe¬ 
riod will exceed 3 years regardless of 
dollar value. 

§ 1.322-7 Procedure* for *mirr ron- 
trnrt*. 

( a) Formal advertising, including two- 
step formal advertising, is the pre¬ 
ferred method for use in multiyear 
procurement. 

(bi Solicitations shall include: 

(1)A statement of the requirements, 
separately identified, for— 

< D The first program year: and 
<U> The multiyear procurement in¬ 
cluding the requirements for each pro¬ 
gram year thereunder: 

<3> When previous procurements of 
the services have been made with com¬ 
petition— 

(t> A provision that a price may be 
submitted for the total requirements of 
the first program year, or for the total 
multiyear requirements, or both, or 
ill) When competition in future pro¬ 
curements would be Impracticable after 
award of a contract covering the first 
program year alone and the head of a 
procuring activity determines that, in 
order to eliminate the possibility of a 
first program year ‘ buy-in,*’ these provi¬ 
sions will be in the best interests of the 
Government—provisions that a price 
may be submitted only for the total 
multiyear requirements and that prices 
on a single-year basis will not be consid¬ 
ered for any purpose; 

(3) When there has been no previous 
competition for the services— 

(I) (a) Provisions that a price must 
be submitted for the total requirements 
of the first program year, that a price 
may be submitted for the total multiyear 
requirements, and that a bid or offer on 
the multiyear requirements only will be 
considered nonresponsive; and 

ib) A provision that if only one re¬ 
sponsive bid or offer on the multiyear 
requirements is received from a respon¬ 
sible bidder or offeror, the Government 
reserves the right to disregard the bid or 
offer on the multiyear requirements and" 
to make an award only for the first pro¬ 
gram year requirements; or 

th> when competition in future pro¬ 
curements of the service would be Un¬ 
practical after award of a contract 
covering the first program year require¬ 
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ment alone and the head of a procuring 
activity determines that, in order to 
eliminate the possibility of a first pro¬ 
gram year “buy-in.“ these provisions will 
be in the best interests of the 
Government— 

(a> Provisions that a price may be 
submitted only for the total multiyear 
requirement and that prices on a single- 
year basis will not be considered for any 
purpose; and 

<b> A provision that if only one re¬ 
sponsive bid or offer on the multiyear 
requirements is received from a responsi¬ 
ble bidder or offeror, the Government 
reserves the right to cancel the solici¬ 
tation and resolicit on a single-year basis 
by whatever procedures are then 
appropriate; 

(4) A provision that the unit price of 
each item in the multiyear requirement 
shall be the same for all program years 
Included therein; 

<5> Criteria for comparing the lowest 
evaluated submission on the first program 
year’s requirement against the lowest 
evaluated submission on the multiyear 
requirements: 

<6> When the solicitation permits bids 
or offers on either the first program year 
requirements or the multiyear require¬ 
ments or both, a provision that In the 
event the Government determines prior 
to award (but see 5§ 2.208 and 3.505 of 
this chapter! that only the first program 
year services are actually required), the 
Government may evaluate bids or offers 
and make award solely on the basis of 
prices bid or offered on the first program 
year requirements; 

(7) A provision setting forth a separate 
cancellation ceiling (on a percentage 
basis) and dates applicable to each pro¬ 
gram year subject to cancellation (see 
paragraph (c) of this section); 

< 8) A prominently placed provision di¬ 
recting attention to the multiyear fea¬ 
tures of the solicitation; and to¬ 
ri) The Limitation of Price and Con¬ 
tractor Obligations clause (see ft 1.322-5 
(a)) which limits the payment obligation 
of the Government to the requirements 
of the first program year and to those of 
such succeeding program years as may 
be funded by the Government (see para¬ 
graph (m) of this section). 

(ii) The Cancellation of Items-Serv¬ 
ice Contracts clause (paragraph rin) of 
this section) which allows the Govern¬ 
ment to cancel, by a specified date or 
within a specified period, all remaining 
program years; and 

(ill) The cancellation ceiling set forth 
in the schedule; and 

(9) A statement in the solicitation 
schedule that award will not be made on 
less than the service stated as the first 
program year requirements. 

(c) The term “cancellation” as used 
in multiyear procurement refers only 
to the cancellation of the total require¬ 
ments of all remaining program years. 
Such cancellation results from (1) noti¬ 
fication from the contracting officer to 
the contractor of nonavailability of funds 
for contract performance for any subse¬ 
quent program year, or (2) failure of the 
contracting officer to notify the contrac¬ 
tor that funds have been made available 
for performance of the succeeding pro¬ 


gram year requirement. For each pro¬ 
gram year except the last, the contract¬ 
ing officer shall establish a cancellation 
celling applicable to the remaining pro¬ 
gram years which are subject to can¬ 
cellation. Cancellation ceilings will be 
lower for each succeeding program year 
in that such ceilings must exclude all 
amounts allocable to items Included in 
prior program years. Such ceilings shall 
be expressed in the Shcedule and shall 
apply alike to all bidders or offerors. The 
reduction in the cancellation ceiling per¬ 
centage for each program year shall be in 
direct proportion to the reduction in the 
requirements remaining subject to can¬ 
cellation. For example, consider that the 
total nonrecurring costs are estimated 
at 10 percent of the total multiyear price 
and the total multiyear requirements for 
5 years are 30 percent in the first year. 
30 percent in the second, 20 percent In 
the third, 10 percent in the fourth, and 
10 percent In the fifth. The cancellation 
celling contained in the first through 
fourth program years should he 7 per¬ 
cent dOO percent less 30 percent time* 
10 percent). 4 percent, 2 percent, and 1 
percent respectively. In determining can¬ 
cellation ceilings, the contracting officer 
must estimate reasonable startup, labor 
learning, and other nonrecurring cost*, 
to be incurred by an “average” prime or 
subcontractor which would be applicable 
to and which normally would be amor¬ 
tized in all services to be furnished un¬ 
der the multiyear requirements. They in¬ 
clude such costs as the following, where 
applicable: plant or equipment relocation 
costs; the costs of special tooling and 
special equipment; allocable portions of 
the costs of facilities to be acquired or 
established for the conduct of the work: 
costs incurred for the assembly training 
and transportation of a specialized wort 
force to and from the Jobsite; and un¬ 
realized labor learning. They shall not 
include any costs of labor or material 
or other expenses (except as indicated 
above) which might be incurred or per¬ 
formance of subsequent program year re¬ 
quirements. The total estimate must then 
be compared with the best estimate of the 
procurement cost to arrive at a reason* 
able percentage figure. Cancellation dates 
for each program year’s requirements 
shall be established, as appropriate, and 
shall always be prior to expiration of tnr 
preceding program year, giving due re¬ 
gard to phaseout time required by tne 
contractor. . 

(d> Original cancellation ceilings an® 
dates may be revised from Information 
developed after issuance if a sollcitauflB 
discloses that such ceilings and 
are not realistic. In the case of form* 
advertising, such changes shall * 
amendment of the invitation for n 
prior to bid opening. In two-step fornuj 
advertising, discussion conducted a 
ing the first step may indicate the new 
for revised ceilings and dates in step 
Negotiations with offerors in a n <^ otl * 
procurement may provide informs 
requiring & change in cancellation cc 
ings and dates for all offerors. P rl °* 
final negotiation and contract 
In order to assure that all intcr^ 
sources of supply are thoroughly a* 
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of how multiyear procurement is ac¬ 
complished, use of presolicitation or pre¬ 
bid conferences may be advisable. 

<e) Escalation: When labor escalation 
provisions are considered appropriate, 
the clause In 5 7.107(d) may be used. 
That clause may be modified in overseas 
contracts to allow escalation when laws, 
regulations, or international agreements 
require contractors to pay higher wage 
rates. 

(f> For each program year require¬ 
ment. funds shall be obligated to cover 
performance thereunder. Funds to cover 
cancellation charges will be committed 
In accordance with DoD Directive 7220.7 
“Accounting for Commitments.” 

<g> In the event of a cancellation, the 
contractor is entitled to payment as con¬ 
sideration therefor in accordance with 
the terms of the Cancellation of Items— 
8ervice Contracts clause (see paragraph 
(m > (2) of this section > In an amount not 
to exceed the cancellation ceiling. 

<h> The schedule shall contain a pro¬ 
vision limiting the payment obligation of 
the Government to a monetary amount 
there described as being available for 
contract performance. Such amount for 
the first program year requirements shall 
be inserted by the contracting officer 
upon award of the contract and shall be 
modified for successive program years 
upon availability of funds for such years 
'see I 1.322-5(a) >. 

(i> In the event the contract Is ter¬ 
minated for the convenience of the Gov¬ 
ernment in whole, including Items sub¬ 
ject to cancellation, the Government’s 
obligation shall not exceed the amounts 
»et forth in the schedule as available for 
contract performance, plus the applica¬ 
ble amount established as the cancella¬ 
tion ceiling. 

1 Options: Consideration should be 
liven to the desirability of obtaining an 
option to increase quantities and an op¬ 
tion to renew the contract for a reason¬ 
able period at prices not to include (1) 
charges for plant and equipment already 
amortized, or (2) such other nonrecur- 
nng charges as startup costs, make ready 
expense, and phaseout costs which were 
included in and already recovered under 
the basic contract price. Any such option 
Provision shall not exceed a period equal 
kasic contract period or 3 years, 
whichever is less. The exercise of an 
option to extend the contract period will 
require a determination and finding ex- 
JttJted by that level of authority set forth 
® 1 1.322-6(c) (3) as would have been 
Inquired had the basic contract Included 
woption period contemplated. (Sec also 
ll322-1 <c).) Consideration shall be 
Jvf*} to the inclusion of a provision 
wnich would allow the Government the 
JPwon. upon payment of the unamor- 
“W Portion of the cost of the plant or 
equipment, to take title thereto. 
Evaluation: 

nrnV Evaluation of offers in a multiyear 
jjjwirement involves not only the deter- 
tfclfvv n ^e lowest evaluated coat to 
this P°, v /' rilme nt for both alternatives, 
multiyear procurement and the first 
year procurement; it also ln- 
65 me comparison of the cost of buy- 
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lng the total requirement under a multi¬ 
year procurement with cost of buying the 
total requirement in successive in¬ 
dependent procurements. All the factors 
to be considered for the various evalua¬ 
tions Involved shall be set forth in the 
solicitation. 

(2) In the event the Government 
determines prior to award (but see 
55 2.208 and 3.505 of this chapter) that 
only the first program year services are 
actually required, the procurement will 
no longer be evaluated on a multiyear 
basis: 

<i* When the solicitation permits bids 
or offers on cither the first program year 
requirements or the multiyear require¬ 
ments or both, only bids or offers on the 
first program year requirements will be 
evaluated; and 

<ii> When the solicitation does not 
permit the submission of prices on a 
single-year basis, the single year require¬ 
ment will be resolicited. 

<3> The cancellation celling shall not 
be a factor for evaluation. Unless Gov¬ 
ernment administrative costs incident to 
annual procurement methods and con¬ 
tract administration can be reasonably 
established and supported, they shall not 
be used as a factor for evaluation. When 
administrative costs are to be used in 
evaluation, the dollar amount to be used 
shall be stated in the solicitation. 

1 4) When Government production and 
research property is provided pursuant 
to Subpart C, Part 13 of this chapter, the 
use of such property may be on a rent- 
free basis under the policies contained 
in Subpart E. Part 13 of this chapter. 
In this event, the solicitation shall set 
forth a detailed description of the pro¬ 
cedure to be followed and the factors to 
be considered in accordance with Sub¬ 
part E, Part 13 of this chapter, for the 
elimination of competitive advantage. 
The amount added for evaluation to each 
offeror s unit price for the first program 
year requirement shall also be added to 
his unit price for the multiyear require¬ 
ments. 

(5) To determine the lowest evaluated 
unit price, compare the lowest evaluated 
bid or offer on the first program year 
alternative against the lowest evaluated 
bid or offer on the multiyear alternative 
as follows: 

<i) Multiply the evaluated unit price 
for each item of the lowest evaluated bid 
or offer on the first program year alterna¬ 
tive times the total number of units of 
that item required by the multiyear 
alternative, and then 

(ID Take the sum of these products 
for all the items, plus the dollar amount 
of any administrative costs of the Gov¬ 
ernment which are to be used in the 
evaluation, and finally 

Mil) Compare this result against the 
total evaluated price of the lowest bid 
or offer on the multiyear alternative. 

(1) Award: 

(1) Except as provided in subpara¬ 
graphs (2) and (3) of this paragraph, 
award shall be made on the basis of the 
lowest evaluated unit price determined in 
accordance with paragraph <k> of this 
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section, whether that price is on a single¬ 
year basis or a multiyear basis. 

(2) If only one responsive bid or offer 
is received on the multiyear requirements 
from a responsible bidder or offeror, then 
award shall be made as follows: 

(i) If the solicitation gave the bidder 
or offeror the choice of submitting prices 
on a single-year basis or multiyear basis 
or both, then award shall be made in ac¬ 
cordance with subparagraph (1) of this 
paragraph; 

(li) If the solicitation required the 
submission of prices on the first program 
year requirements in accordance with 
paragraph <b)(3Hi> of this section, 
award shall be made to the lowest evalu¬ 
ated bidder or offeror on the single-year 
basis, even though the multiyear price 
submission may represent the lowest 
evaluated price submission, except that 
if the multiyear price offers distinct ad¬ 
vantages to the Government, a multiyear 
award may be made with the advance 
approval of the head of a procuring 
activity; 

OU> If the solicitation restricted the 
submission of prices to the multiyear 
basis only, the solicitation shall be can¬ 
celed and a new solicitation issued by 
whatever procedures are then appropri¬ 
ate, except that if the multiyear price 
offers distinct advantages to the Govern¬ 
ment. a multiyear award may be made 
with the advance approval of the head 
of a procuring activity. 

(3) In no event shall award be made 
at an unreasonable price (see 15 2.404-1 
and 3.801 of this chapter). 

urn Clauses; The following clauses 
shall be Included in all contracts for the 
procurement of services under the multi¬ 
year procurement method. 

(1) Limitation of price and contractor 
obliaations. Insert the clause at 5 1.322- 
5<a). 

(2> Cancellation of items—service 
contracts. 

Cancellation of Inas-Savici Contracts 
(August 1008) 

(a) This clause applies only In the event 
this contract Is awarded on the alternative 
basis for award described in the Schedule 
as '‘Multi-Year Procurement.** 

(b) As used herein, the term “cancella¬ 
tion" means that the Government is can¬ 
celing. pursuant to this clause. Its Program 
Year requirements for items as set forth in 
the Schedule for all Program Years subse¬ 
quent to that In which notice of cancellation 
Is provided. Such cancellation shall occur 
only If, by the date or within the time period 
specified In the Schedule, or such further 
time as may be agreed to. the Contracting 
Officer (!) notifies the Contractor that funds 
will not be available for contract perform¬ 
ance for any subsequent Program Year; or 
(11) fails to notify the Contractor that funds 
have been made available for performance 
of the Program Year requirement for the 
succeeding Program Year 

(c) Except for cancellation pursuant to 
this clause or for termination pursuant to 
the “Default'* clause, any reduction by the 
Contracting Officer in the quantities called 
for under this contract shall be considered 
a termination In accordance with the “Ter¬ 
mination for Convenience of the Govern¬ 
ment** clause of this contract. 

(d) In the event of cancellation pursuant 
to this clause, the Contractor will be paid, as 
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consideration therefor, a cancellation charge 
uot to exceed the cancellation celling do- 
acrlbed and separately set forth In the Sched¬ 
ule as being applicable at the time of can¬ 
cellation. 

(e) The cancellation charge la Intended to 
cover only expenses Incurred by the Prime 
Contractor or his subcontractor which would 
hare been equitably amortized In the unit 
prices for the entire multiyear contract pe¬ 
riod. but which, because or the cancellation 
are not so amortized. The cancellation charge 
shall be computed and the claim therefor 
made os would be applicable under the “Ter¬ 
mination for Convenience of the Govern¬ 
ment" clause of this contract. The claim may 
include reasonable startup and other non¬ 
recurring costs such as plant or equipment 
relocation costs; the costs of special tooling 
and special equipment; allocable portions of 
the costs of facilities acquired or established 
for the conduct of the work, provided such 
costs have not been charged to the contract 
through overhead, or otherwise depreciated, 
and.to the extent that It Is Impracticable for 
the Contractor to utilize such facilities In 
the conduct of his commercial work; oosts 
incurred for the assembly training and trans¬ 
portation of a specialized work force to and 
from the job site; and costs not amortized 
by the level contract unit price solely because 
the cancellation had precluded anticipated 
benefits of Contractor or subcontractor learn¬ 
ing. Tile claim shall not Include any amount 
for: 

(I) Labor, material, or other expenses In¬ 
curred by the Contractor or its subcontractor 
for performance of the canceled work; 

(II) Any item of cost for which payment 
has already been made to the Contractor; 

(III) Anticipated profit on the canceled 
work; 

(lv) The remaining useful commercial life 
of facilities. Useful commercial life, for this 
purpose, means the commercial utility of the 
facilities rather than the physical life there¬ 
of. with due consideration given to such 
factors as location of facilities, specialized 
nature thereof, and obsolescence. 

Where options are otherwise authorized, 
multiyear contracts may include an ap¬ 
propriate # Optkm to Increase Quanti¬ 
ties’* clause In which the period for ex¬ 
ercise of the option is limited to the date 
set forth in the contract schedule for 
notifying the contractor that funds are 
available for the requirements of the next 
succeeding program year. If such an op¬ 
tion is included, the following paragraph 
<f> should be added to the clause set 
forth above. 

(I) The Contractor agrees not to Include 
In the price for option quantities any coats 
of a startup or nonrecurring nature, which 
costa have been fully provided for In the 
unit prices of the firm quantities of the 
Program Years, and further agrees that the 
prices ottered for option quantities wlU re¬ 
flect only those recurring costa, and a rea¬ 
sonable profit thereon, which are necessary 
to furnish the additional option quantities. 
Therefore, any quantities added to the orig¬ 
inal contract quantities through exercise of 
the Government option in the “Option to In¬ 
crease Quantities" clause of this contract 
shall not be subtracted from what would 
otherwise be considered the quantity can¬ 
celed for the purpose of computing allowable 
cancellation charges 

2. Sections 1.324-2<b> and 1.324-3 (a) 
and <b) are revised: new 5 1.324-11 is 
added; in ft 1.701-1 (a) (2).subdivision (1) 
la revised; and In 5 1.703(b), the intro¬ 
ductory text of subparagraph (1) and 
subparagraph (5) are revised, as follows: 


§1.321-2 Policy. 

• • • • • 

(b) Except as authorized in ft 1.324-11, 
a warranty clause shall not be included In 
cost-reimbursement type contracts, since 
the warranty aspects of the clause "In¬ 
spection of Supplies and Correction of 
Defects" in ft 7.203-5 of this chapter are 
sufficient to protect the Interests of the 
Government. 

• • • • • 

§ 1.32 1—3 fur of warranty. 

(a) Except for technical data warran¬ 
ties under ft 1.324-11, the commercial 
warranty clauses covered In ft 1.324-4, and 
warranties contained In Federal, mili¬ 
tary, or construction guide specifications, 
the decision to use a warranty clause, or 
to include a warranty provision in a 
specification other than a Federal, mili¬ 
tary, or construction guide specification, 
shall be made by the head of a procuring 
activity or his designee. This decision 
may be made cither for individual pro¬ 
curements or for classes of procurements. 

(b) In deciding whether to use a war¬ 
ranty clause, at least the following fac¬ 
tors shall be considered: 

(I) Nature of the item and its end 
use: 

<2) Cost of the warranty’ and degree 
of price competition as It may affect this 
cost: 

(3) Criticality* of meeting specifica¬ 
tions: 

(4) Damages to the Government that 
might be expected to arise in the event 
of defective performance: 

(5) Cost of correction or replacement, 
either by the contractor or another 
source. In the absence of a warranty : 

(6) Administrative cost and difficulty 
of enforcing the warranty: 

(7) Ability to take advantage of the 
warranty, as conditioned by storage time, 
distance of the using agency from the 
source, or other factors: 

<8) Operation of the warranty as a 
deterrent against deficiencies; 

< 01 The extent to which Government 
acceptance is to be based upon contractor 
inspection or quality control; 

< 10) Whether because of the nature of 
the items the Government inspection sys¬ 
tem would not be likely to provide ade¬ 
quate protection without a warranty; 

(II) Whether the contractor’s present 
quality program Is reliable enough to 
provide adequate protection without a 
warranty, or, if not. whether a warranty 
would cause the contractor to institute 
an effective and reliable quality program ; 

(12) Reliance on "brand-name" 
integrity; 

(13) Whether a warranty is regularly 
given for a commercial component of a 
more complex end Item; 

(14) CrltiCAlity of Hem for protection 
of personnel or property. c.g.. for safety 
Inflight; 

(15) The stage of development of the 
item and the state of the art; and 

(16) Customary trade practices. 


§ 1.321—11 Technical data warrant; and 
extended liability prorUtom, 

(a) The clause set forth In ft 7.105-5 
(a) of this chapter is authorized for use 
in contracts In which the contractor is 
required to deliver technical data. The 
factors contained in ft 1.324-3 (b) shall 
be considered In deciding whether to use 
the clause. 

(b) The factors of ft 1.324-3(b) should 
also be considered in determining wheth¬ 
er the Extended Liability clause set forth 
In ft 7.105-8<b) of this chapter should be 
added to the ft 7.105-8(a) Data Warranty 
clause. Particular emphasis should be 
placed on whether the extended liability 
is justified by (1) the likelihood that 
correction or replacement of the non¬ 
conforming data, or a price adjustment 
In lieu thereof, will not afford adequate 
protection to the Government and (2) 
the effectiveness of the additional rem¬ 
edy as a deterrent against furnishing 
nonconforming data. 

§1.701—1 Small bu»mcM concern. 

(a) • • • 

(2) Industry small business size stand¬ 
ards • • • 

(i) Construction industries . For con¬ 
struction, alteration, or repair (in¬ 
cluding painting and decorating), of 
buildings, bridges, roads, or other real 
property, the average annual receipts of 
the concern and its affiliates for its pre¬ 
ceding 3 fiscal years must not exceed 
$7,500,000. For dredging, the average an¬ 
nual receipts of the concern and Its 
affiliates for Its preceding 3 fiscal years 
must not exceed $5 million. Also, in 
order to be eligible for a small business 
set-aside aw^ard on dredging contracts, 
the firms must perform the dredging of 
at least 40 percent of the yardage adver¬ 
tised In the plans and specifications with 
dredging equipment owned by the bidder 
or obtained from another small business 
dredging concern. 

• • • • • 

§ 1.703 Determination of >Utu» a» *mafl 
butinrv* concern. 

• • • • • 

<b> • • •. 

(1) Protest of small business status. 
Any bidder or offeror may. In connection 
with a contract Involving a small busi¬ 
ness set-aside or otherwise involving small 

business preferential consideration, ques¬ 
tion the small business status of &W 
apparently successful bidder or offeror 
by sending a written protest to the con¬ 
tracting officer responsible for the par¬ 
ticular procurement. The protest shall 
contain the basis for the protest together 
with specific detailed evidence support¬ 
ing the Protestant's claim that such bid¬ 
der or offeror is not a small business. 
Such protest must be received by the 
contracting officer prior to the close or 
business on the fifth working day exclu- 
slve of Saturday. Sunday, and Federal 
Legal Holidays (hereinafter referred to 
as working day) after bid opening date 
for formally advertised and small busi¬ 
ness restricted advertised procurements. 
In procurements requiring submission o 
proposals, the contracting officer ahall 
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except under the circumstances specified 
in ? 3 508-2(b) of this chapter, notify 
the apparently unsuccessful ofTerors in 
writing of the name and location of the 
apparently successful offeror («) and es¬ 
tablish a deadline date (at least five 
working days plus a reasonable time for 
the notice to reach the unsuccessful of¬ 
ferors > by which any size protest on the 
instant procurement must be received. 
A protest received after the appropriate 
time indicated herein shall be consid¬ 
ered timely, if in the case of (i) a mailed 
protest, it is sent by registered or cer¬ 
tified mall and the postmark thereon 
indicates that it would have been de¬ 
livered within the time limit except for 
delays beyond the control of the pro- 
testant. or (11) a telegraphic protest, the 
telegram date and time line indicates 
that it would have been delivered within 
the time limit except for delays beyond 
the control of the protestant. The fol¬ 
lowing procedures shall apply: 

• • • • • 

(5> Award of set-aside procurement i. 
Except as provided in 9 3.508-1 of this 
chapter or when the contracting officer 
determines In writing that award must 
be made without delay to protect the 
public interest, award will not be made 
prior to 5 working days after (i> the bid 
opening date for procurements placed 
through small business restricted ad¬ 
vertising. or <ii> the deadline date for 
submitting a protest set forth in the 
notification to the apparently unsuccess¬ 
ful offeror(s) for small business set-aside 
procurements placed through conven¬ 
tional negotiation. 


3. In $ 1 1503. new' paragraphs <bM5> 
<uid <c) arc added; and 5 1.1504 is 

revised, as follows: 

fi 1.1503 Vpplirahility. 

• • • • • 

(b) • • • 

•5* The option quantities represent 
known firm requirements for which pro¬ 
curement funds arc available unless (l) 
the baste quantity is a learning or testing 
quantity and there is some uncertainty as 
to contractor or equipment performance 
*od hence multiyear procurement is not 
JRpropriate, and (ID realistic competi¬ 
tion for the option quantity is impracti- 
once the initial contract is 
•warded. 

<c> When options are to be evaluated 
Pursuant to § 1.1504(d). the total of the 
wie and option periods shall not exceed 
r* cars to the case of services, and the 
wai of tiie basic and option quantities 
^uaiJ not exceed the requirements for 5 
rears in the case of supplies. 

! 1*1501 I’rncrdurtH*. 

•a> When a contract is to contain an 
won clause, the solicitation must con- 
an appropriate option provision. If 
iff ^tract is to be negotiated, the 
germination and findings shall set 
a Pbroximate quantity to be 
. ft nd the extent of the increase 
by the option. The con- 
•hail limit the additional quantities 

•upping or services which may be pro¬ 
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cured, or the duration of the period for 
which performance of the contract may 
be extended, under the option and will fix 
the period within which the option may 
be exercised. This period shall be set so 
as to afford the contractor adequate no¬ 
tice of the requirement for performance 
under the option but with respect to serv¬ 
ice contracts may extend beyond the 
contract completion date when exercise 
of the option would obligate funds not 
available In the fiscal year in which the 
contract would otherwise be completed. 
In fixing the period within which the 
option may be exercised, consideration 
shall be given to (I) necessary lead time 
in order to assure continuous produc¬ 
tion and (2) the time required for addi¬ 
tional funding and other necessary 
approval action. The period specified for 
exercising the option shall in all cases 
be kept to a minimum. When a solicita¬ 
tion contains an option which requires 
the offering of additional quantities of 
supplies at unit prices no higher than 
those for the initial quantities, it shall 
provide that the option quantities shall 
not exceed 50 percent of the initial 
quantity. When unusual circumstances 
exist, however, the head of the procuring 
activity or his designee may approve a 
greater percentage of quantity. The 
quantities and the period under option 
and the period during which the option 
may be exercised shall be Justified and 
documented by the contracting officer in 
the contract file. 

<b> Except os provided in paragraphs 
(c), (d>. and <e) of this section, solicita¬ 
tions containing option provisions shall 
state that evaluation will be on the basis 
of the quantity to be awarded exclusive 
of the option quantity. 

tc) When it is anticipated that the 
Government may exercise the option at 
time of award, the solicitation shall in¬ 
clude an Evaluation of Options provision 
substantially as follows: 

Evaluation or Omoss 

If the Government elects to exercise an 
option AimultaneouiUy with award, bids or 
propocal* will be evaluated for purpoeee of 
award on the baaU of the total price for the 
baelc quantity and the option quantity 
exercised with award. 

f d» In firm fixed price contracts, the 
option quantity may be considered in 
the evaluation for award if. before is¬ 
suance of the solicitation. It has been 
determined at a level higher than the 
Contracting Officer that: 

<1> There Is a knowm requirement 
which exceeds the basic quantity to be 
awarded, but cither (I) the basic quan¬ 
tity is a learning or testing quantity and 
there is some uncertainty as to con¬ 
tractor or equipment performance, and 
hence multiyear procurement <f 1.322) 
is not appropriate, or (ID due to the 
unavailability of funds, the option can¬ 
not be exercised at the time of award of 
the basic quantity: Provided That In 
tills latter case there is reasonable cer¬ 
tainty that funds will be available there¬ 
after to permit exercise of the option; 
and 

<2> Realistic competition for the 
option quantity is impracticable once the 
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initial contract is awarded and hence it 
is in the best interests of the Govern¬ 
ment to evaluate options in order to 
eliminate the possibility of a ’buy-in” 
< 9 1.311). This determination shall be 
based on factors such as. but not limited 
to. substantial startup or phase-in costs, 
superior technical ability resulting from 
performance of the initial contract, and 
long preproduction lead time for a new 
producer. 

In such cases, the solicitation shall con¬ 
tain an Evaluation of Options provision 
.substantially as follows: 

Evaluation of Options 

A Did* and proposals will be evaluated 
for purposes of award by adding the total 
price for all option quantities to the total 
price for the basic quantity. Evaluation of 
options will not obligate the Government to 
exercise the option or options. 

B. Any bid or proposal which Is materially 
unbalanced as to prices for basic and option 
quantities may be rejected as nonrespon- 
slve. An unbalanced bid or proposal is one 
which 1s based on prices significantly les^ 
than cost for some work and prices which 
are significantly overstated for other work. 

<e> In fixed price incentive contracts, 
options may be evaluated for aw r ard only 
if the solicitation (1) specifies a cost- 
sharing arrangement applicable to all 
proposals, and (2) specifies that the ceil¬ 
ing price and target profit for the basic 
and option quantities are to be based on 
stated percentages of the offeror’s target 
cost. These percentages shall be set forth 
In the solicitation and shall be appli¬ 
cable to all proposals. In such cases, the 
Evaluation of Options provision set forth 
in paragraph (d> of this section shall 
be inserted in the solicitation except 
that the following shall be inserted be¬ 
tween the first and second sentences of 
paragraph A: 

The offeror’s target cost for the basic and 
option quantities will be deemed to be the 
price of the basic and option quantitiea for 
purpoeea of evaluation. 

<f) Solicitations which allow the offer 
of option quantities at unit prices which 
differ from the unit prices for the basic 
contract quantities shall also state that 
varying prices may be offered for the 
option quantities depending on the 
Quantities actually ordered and the date 
or dates w r hcn ordered. However, if the 
solicitation contains an Evaluation of 
Options provision pursuant to para¬ 
graphs (c) and <d) of this section. It 
shall also specify the price at which the 
options will be evaluated (eg., highest 
option price offered or option price for 
specified quantities or dates ». 

(g> Where exercise of the option 
would result in increased quantities of 
supplies, the option may be expressed 
in terms of (1) percentage of specific 
contract line items, (2) a number of 
additional units of specific contract line 
items, or (3) additional numbered line 
items identified as the option quantity 
with the same nomenclature as line items 
initially included in the contract. Where 
exercise of the option would result in an 
increase in the performance of services 
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by the contractor, the option may simi¬ 
larly be expressed In terms of percent¬ 
ages. Increase in specific line items, or 
additional numbered line Items, ex¬ 
pressed in terms of the units of work 
initially used in the contract such as man 
hours, man years, square feet, pounds or 
tons handled. Where exercise of the op¬ 
tion would result in an extension of 
duration of the contract, the option may 
be expressed in terms of an extended 
terminal date or of an additional time 
period, such as days, weeks, or months. 


PART 2—PROCUREMENT BY FORMAL 
ADVERTISING 

4. New subparagraph (13) Is added to 
12.201(0; IS 2.303-2. 2.303-3. 2.303-4. 
and 2.303-6 are revised: and new 9 2.306 
Is added, as follows: 

§ 2.201 Preparation «f invitation for 
bid.** 

(C) • • • 

(xlll) The following notice sliall be 
used In accordance with 9 16.401-1 of this 
chapter: 

Late Bids and Modifications oe Withdraw¬ 
als ( December 1968) 

(a) Bids and modification! or withdrawals 
thereof'received at the office designated in 
the Invitation for bids after the exact time 
set for opening of bids will not be considered 
unless: (1) They are received before award 
is made, and either (2) they are sent by 
registered mail, or by certified mall for which 
an official dated post office stamp (postmark) 
on the original Receipt for Certified Mail has 
been obtained and it is determined by the 
Government that the late receipt was due 
solely to delay in the malls for which the 
bidder was not responsible: or (3) If submit¬ 
ted by mall (or by telegram if authorized). 
It Is determined by the Government that the 
late receipt was due solely to mishandling 
by the Government after receipt at the Gov¬ 
ernment Installation; provided, that timely 
receipt at such installation U established 
upon examination of an appropriate date or 
time stamp (If any) of such Installation, or 
of other documentary evidence of receipt (If 
readily available) within the oootxol of such 
installation or of the poet office serving It. 
However, a modification which makes the 
terms of the otherwise successful bid more 
favorable to the Government will be consid¬ 
ered at any time It Is received and may 
thereafter be accepted. 

(b) Bidders using corUfied mall are cau¬ 
tioned to obtain a Receipt for Certified Mall 
showing a legible, dated postmark and to 
retain such receipt against the chance that 
it will be required as evidence that a late 
bid was timely mailed. 

(e) The time of mailing of late bids sub¬ 
mitted by registered or certified mail shall 
be deemed to be the last minute of the date 
shown In the postmark on the registered mall 
receipt or registered mall wrapper or cm the 
Receipt for Certified Mail unless the bidder 
furnishes evidence from the post office sta¬ 
tion of mailing which establishes an earlier 
time. In the case of certified mail, the only 
acceptable evtdcnce is as follows: (l) Where 
the Receipt for Certified Mail Identifies the 
post office station of mailing, evidence fur¬ 
nished by the bidder which establishes that 
the business day of that station ended at 
an earlier time. In which case the time of 
mailing shall be deemed to be the last min¬ 
ute of the business day of that station; or 
(2) an entry In ink on the Receipt for Certi¬ 
fied Mail showing the time of mailing and 


the Initials of the postal employee receiving 
the Item and malting the entry, with appro¬ 
priate written verification of such entry 
from the post office station of malting, in 
which case the time of m al tin g shall be the 
time shown in the entry. If the postmark on 
the original Receipt for Certified Mali does 
not show a date, the bid shall not he 
considered. 

§ 2.303—2 Consideration for award. 

A late bid shall be considered for 
award only If It Is received before award 
and. (a) If submitted by mail, the cir¬ 
cumstances outlined in 9 2.303-3 are ap¬ 
plicable: or (b) if submitted by telegram 
(where authorized), the circumstances 
set forth in f 2.303-4 are applicable. 

g 2.303-3 Mailed bids. 

(a) Circumstances permitting con - 
sideratton for azmrd of a late mailed bid. 
A late mailed bid received before award 
may be considered for award only If: 

(1) It was sent by registered mall or 
by certified mall for which an official 
dated post office stamp (postmark) on 
the original receipt for certified mail has 
been obtained, and it is determined that 
the lateness was due solely to a delay In 
the malls (based on evidence obtained 
pursuant to paragraphs (b). (c). and (d) 
of this section) for which the bidder was 
not responsible; or 

(2) It was received at the Government 
Installation in sufficient time to be re¬ 
ceived at the office designated In the 
invitation by the time set for opening 
and, except for delay due to mishandling 
on the part of the Government at the 
Installation, would have been received on 
time at the office designated. The only 
evidence acceptable to establish timely 
receipt at the Government installation is 
that which can be established upon 
examination of an appropriate date or 
time stamp (If any) of such Installation, 
or of other documentary evidence of re¬ 
ceipt at such installation (if readily avail¬ 
able) within the control of such installa¬ 
tion or of the post office serving it. 

(b) Registered mail. The time of mail¬ 
ing of a late bid mailed by registered 
mail may be determined by the date In 
the postmark on the registered mail 
receipt or registered mail wrapper. The 
time of mailing shall be deemed to be the 
last minute of the date shown in such 
postmark unless the bidder furnishes 
evidence from the post office station of 
mailing which establishes an earlier 
time. Such evidence, if appropriately 
verified in writing by the post office sta¬ 
tion of mailing, may consist of an entry 
in ink oil the registered mail receipt 
showing the time of mailing and the 
initials of the postal employee receiving 
the item and making the entry. If the 
postmark does not show a date, the bid 
shall be deemed to have been mailed too 
late unless the bidder furnishes evidence 
from the post office station of mailing 
which establishes timely mailing. 

(c) Certified mail. The time of mail¬ 
ing of a late bid. mailed by certified mail 
for which a postmarked receipt for certi¬ 
fied mail was obtained shall be deemed 
to be the last minute of the date shown 
in the postmark on such receipt, except 
where G> the receipt for certified mail 


Identifies the post office station of mail¬ 
ing and the bidder furnishes evidence 
from such station that the business day 
of that station ended at an earlier time, 
in which case the time of mailing shall 
be deemed to be the last minute of the 
business day of that station; or (2) an 
entry In Ink on the receipt for certified 
mall, showing the time of mailing and 
the initials of the postal employee receiv¬ 
ing the item and making the entry. U 
appropriately verified in writing by the 
post office station of mailing. In which 
case the time of mailing shall be the time 
shown in the entry. If the postmark docs 
not show a date, the bid shall be deemed 
to have been mailed too late. 

(d) Delivery time. Information con¬ 
cerning the normal time for mail de¬ 
livery shall be obtained by the procuring 
activity from the postmaster, super¬ 
intendent of mails, or a duly authorized 
representative for that purpose, of the 
post office serving that activity. When 
time permits, such information shall be 
obtained in writing. 

§2.303—1 Telegraphic bids. 

A late telegraphic bid received before 
award shall not be considered for award, 
regardless of the cause of the late re¬ 
ceipt, including delays caused by the 
telegraph company, except for delays due 
to mishandling on the part of the Gov¬ 
ernment in its transmittal to the office 
designated in the invitation for bids for 
the receipt of bids, as provided for bids 
submitted by mail (see 9 2.303-3(a)(2)). 

§ 2.303—6 Notification to lute bidder*. 

(a> Where a late mailed bid is re¬ 
ceived and it is clear from available in¬ 
formation that under 9 2.303-2 such late 
bid cannot be considered, the contract¬ 
ing officer or his authorized representa¬ 
tive shall promptly notify the bidder that 
his bid was received late and will not be 
considered (see also 9 2.303-7). However, 
where a late bid is transmitted by reg¬ 
istered mail and received before award 
but it is not clear from available infor¬ 
mation whether the bid can be con¬ 
sidered, or in any case of a late bid 
transmitted by certified moil and re¬ 
ceived before award, the bidder shall 
be promptly notified substantially as 
follows: 

Your bid In r^poiue to Invitation toe 

Bids No... dated..was 

celved alter the time for opening apeclwd 
In the Invitation. Accordingly, your bid v* 11 
not be considered for award unless (i) the?* 

Is received from you by-(date) 

clear and convincing evidence from the Pj“* 
office station of mailing which <*tab!Uh«s 
the date (and time. If possible) that the 
waa deposited with that station, and (3) 
It U determined by the Government tna* 
the late receipt was due solely to a delay 1 " 
the mall for which you are not responsible- 
In the case of certified mall, the anginal 
postmarked Receipt for CorUfied Mall must 
be furnished and la the only evidence ac¬ 
ceptable under (1) above, except that. 
the Receipt for Certified Mali V" 

post office station of mailing, evidence iron 
such station of its closing time or vrll J c , 
verification by such station of an 
time entry on the receipt are also accept" 

<b> Where a late telegraphic W 
received and it Is clear from avail a®* 
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Information that under $ 2.303-2 such 
late bid cannot be considered, the con¬ 
tracting officer, or his authorized rep¬ 
resentative, shall promptly notify the 
bidder that his bid was received late 
and will not be considered (see also 
12 303-7). 

§2,306 blc ollm and modification* 
and withdrawal*. 

The following notice shall be used In 
accordance with § 16.101-1 of this 

chapter. 

Ut* Oftjmm and Modifications on Wrrn- 
okawals (DwrrMBtt 1968) 


in which cats# the time of mailing shall be the 
time shown in the entry. If the postmark on 
the original Receipt for Certified Mall does 
not show a date, the offer shall not be 
considered. 


PART 3—procurement by 
NEGOTIATION 

5. New paragraph (c) Is added to 
§ 3.409; §§ 3.410-2(a) (1), 3.501(b) (48). 
3.506 (b) and (c). 3.508-2 and the in¬ 
troductory text of § 3.508-3 arc revised to 
read as follows: 

§3.109 Indefinite delivery type con* 
tract*. 


(Thlii paragraph applies to all advertised 
Mulct is‘.Ions. In the case of Department of 
Defense negotiated solid tntioiwi. It shall also 
sppjy to late offers and modifications (other 
than the normal revisions of offers by se¬ 
lected offeror* during the usual conduct of 
MgoUAtion* with such offerors) but not to 
withdrawal of offers. Unless otherwise pro¬ 
dded. till* paragraph does not apply to ne¬ 
gotiated solicitations issued by civilian 


sgwidcs ) 

(a) Off era and modi flea Hons of offers (or 
withdrawals thereof, if this solicitation la 
advertised) received at the office designated 
in the solicitation after the exact hour and 
date specified for receipt will not be eon- 
ildered unless: (1) They are received before 
•word is made; and either (2) they ore sent 
by registered mall, or by certified mail for 
which an official dated post office stamp 
(postmark) on the original Receipt for Certi¬ 
fied Mall has been obtained and it Is deter¬ 
mined by the Government that the late 
receipt wiu> due solely to delay In the malls, 
for which the offeror was not responsible: or 
(3) if submitted by mail (or by telegram 
If authorised) It Is determined by the Gov- 
•nunen: thst the late receipt waa due solely 
lo mbhandllng by the Government after 
rocslpt at the Government Installation: 
Provided. That timely receipt at such In¬ 
stallation is established upon examination of 
on spropriate date or time stamp (if any) 
o? such Installation, or of other documentary 
evidence of receipt (If readily available) 
within the control of such Installation or of 


the post office serving It. However, a modifica¬ 
tion of an offer which makes the terms of an 
otherwise successful offer more favorable to 
the Government will be considered at any 
hme it is received and may thereafter be 
■eoepied. 

(b) Offerors using certified mall are cau¬ 
tioned to obtain a Receipt for Certified Mall 
a legible, dated postmark and to re- 
such receipt against the chance that It 
»U1 be required as evidence that a late offer 
timely mailed. 

ta) The time of mailing of late offers sub¬ 
mitted by registered or certified mall shall be 
to be the last minute of the date 
nowu in the postmark on the registered 
receipt or registered mail wrapper or on 
JJ* Receipt for Certified Mall unless the 
*wor furnfehe* evidence from the post office 
•toton of mailing which establishes an 
t ,m * In the case of certified mall, the 
2r* acceptable evidence Is as follows: (1) 
raere the Receipt for Certified Mall Identl- 
5* the post office station of mailing, evl- 
furnished by the offeror which estab- 
thft t the business day of that station 
tinT 3 .! 1 * a rarUer time. In which case the 
<u mailing shall be deemed to be the 
of the business day of that 
or (2) an entry in ink on the Receipt 
Ln* • i 1Qc<1 showing the time of matl- 
tll# l «ttiaU of the postal employee 
the item and making the entry, 
fc W )fo P rt kte written verification of such 
j feom the post office station of mailing. 


• • • • • 

(c) When It is desired to authorize the 
use of the fast pay procedure for orders 
not in excess of $2,500, the special data 
required by § 3.606-3(b) shall be included 
In the contract. The clause In § 3.606-3 
(b) (4) shall be modified for this purpose 
to refer to delivery orders and to the 
appropriate contract clause of the in¬ 
definite delivery type contract for the 
preparation of invoices. 

§3.110—2 B«mc ordering agreement. 

fa> Description . (1) A basic ordering 
agreement Is not a contract (but see 
§1 12.302. 12.602-1. and 12.1001 of this 
chapter). It is an agreement which is 
similar to a basic agreement (see 
I 3.410-1) except that it also includes a 
description, as specific as practicable, of 
the supplies to be furnished or services 
to be performed when ordered and a de¬ 
scription of the method for determina¬ 
tion of the prices to be paid to the con¬ 
tractor for the supplies or services. Such 
method shall be consistent with the con¬ 
tract types authorized by this subpart. 
Either the specific terms and conditions 
of delivery or a description of the method 
for their determination shall be set forth 
in the basic ordering agreement. The 
basic ordering agreement shall list one 
or more activities which are authorized 
to issue orders under the agreement. Any 
activity so named may issue orders speci¬ 
fying the supplies or services required. 
Orders shall be issued on DD Form 1155 
or Standard Form 26 and shall incor¬ 
porate by reference the provisions of the 
basic ordering agreement. When it is 
desired to use the fast pay procedure for 
orders not in excess of $2,500, the special 
data required by § 3.606-3(b) shall be 
included in the basic ordering agreement. 
The clause in § 3.606-3<b> (4) shall be 
modified for this purpose to refer to 
orders and to the appropriate clause of 
the basic ordering agreement for the 
preparation of invoices. 

• • • • * 

§ 3.501 Preparation of rrqurnt for pro* 
poAiil* or request for quotation*. 

• •WWW 

(b) • • • 

(48) If the contract is for multiyear 
procurement, the provisions required by 
§ 1322-2(0 of this chapter; 

• • • w w 

§ 3.506 Utr proposal* and modifica¬ 

tion*. 

w w w • • 


(b) Written requests for proposals 
using other than Standard Form 33A 
shall contain the following provisions. 

Late PnorowAUi (Dcrxanuai 1068) 

(a) Proposal* anil modifications received 
at the office designated in the request for 
proposals alter the close of business on the 
date set for receipt thereof (or after the time 
set for reoelpt IX a particular time Is speci¬ 
fied) will not be considered unless: 

(i) They are received before award Is 
made: and either 

(it) They are sent by registered mail, or by 
certified mail for which an official dated post 
office stamp (postmark) on the original Re¬ 
ceipt for Certified Mail has been obtained 
and it Is determined by the Government that 
the late receipt was due solely to delay In 
the mails, for which the offeror was not re¬ 
sponsible; or 

(Ui) IX submitted by moil (or by telegram. 
IX authorized) it Is determined by the Gov¬ 
ernment that the late rocelpt was due solely 
to mishandling by the Government after 
receipt at the Government installation: pro¬ 
vided, that timely receipt at such Installation 
Is established upon examination oX an ap¬ 
propriate date or time stamp (IX any) oX such 
installation, or oX other documentary evi¬ 
dence of receipt (IX readily available) within 
the oontrol of such Installation or of the post 
office serving it. However, a modification oX 
an offer which makes the terms of the other¬ 
wise successful offer more favorable to the 
Government will be considered at any time 
It is received and may thereafter be accepted. 

(b) Offerors using certified mall are cau¬ 
tioned to obtain a Receipt for Certified Mail 
showing a legible, dated postmark and to 
retain such receipt against the chance that 
It will be required as evidence that a late 
proposal was timely mailed. 

(c) The time of mailing of late proposals 
submitted by registered or certified mail shall 
be deemed to be the last minute of the date 
shown In the postmark on the registered mall 
receipt or registered mall wrapper or on the 
Receipt for Certified Mall unless the offeror 
furnishes evidence from the poet office sta¬ 
tion of mailing which establishes an earlier 
time In tho cose of certified mall, the only 
acceptable evidence Is as follows: (I) Where 
the Receipt for Certified Mall Identifies the 
post office station of mailing evidence fur¬ 
nished by the offeror which establishes that 
the business day of that station ended at an 
earlier time. In which case the time of mail¬ 
ing shall be deemed to be the last minute of 
the business day of that station: or (11) an 
entry In Ink on the Receipt for Certified 
Mail showing the time of moiling and the 
initials of the postal employee receiving the 
Item and making the entry, with appropriate 
written verification of such entry from the 
post office station of mailing. In which case 
the time of mailing shall bo the time shown 
In the entry. If the postmark on the original 
Receipt for Certified Mall does not show a 
date, the offer shall not be considered. 

(c) Telegraphic proposals shall not be 
considered late proposals if they meet 
the requirements of § 2302 of this chap¬ 
ter. Proposals which are received in the 
office designated in the requests for pro¬ 
posals after the time specified for their 
submission are “Late Proposals." (Un¬ 
less a specific time for receipt of pro¬ 
posals is stated In the request for 
proposals, the time for such receipt shall 
be deemed to be the time for close of 
business of the office designated for re¬ 
ceipt of proposals on the date stated in 
the request for proposals.) Late proposals 
shall not be considered for award, ex¬ 
cept under the following circumstances: 


No. 21; 


13 
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<1> Where only one proposal Is 
received. 

(2) Where the Secretary concerned 
determines that consideration of a late 
proposal is of extreme importance to the 
Government, as for example where it 
offers some important technical or scien¬ 
tific breakthrough; or 

«3) Under the circumstances set forth 
in 5 2.303 permitting consideration of 
late bids if proven to have been timely 
mailed or timely filed with the telegraph 
company. 

To determine whether subparagraph <2* 
of this paragraph applies, notwithstand¬ 
ing 5 2.303-7 of this chapter, all late 
proposals shall be opened and evaluated. 
• • • • • 

§ 3.308-2 Preaward notice of unaccept¬ 
able offer*. 

ta» In any procurement in excess of 
$10,000 in which it apears that the period 
of evaluation of proposals is likely to ex¬ 
ceed 30 days or In which a limited num¬ 
ber of suppliers have been selected for 
additional negotiation (see § 3,805-1). 
the contracting officer, upon determina¬ 
tion that a proposal is unacceptable, 
shall provide prompt notice of that fact 
to the source submitting the proposal. 
Such notice need not be given where the 
proposed contract is to be awarded 
within a few days and notice pursuant 
to § 3.508-3 would suffice. In addition to 
stating that the proposal has been deter¬ 
mined unacceptable, notice to the offeror 
shall Indicate, in general terms, the basis 
for such determination and shall advise 
that, since further negotiation with him 
concerning this procurement is not con¬ 
templated, a revision of his proposal will 
not be considered. 

<b> In any procurement Involving a 
small business set-aside to be placed 
through conventional negotiation, upon 
final completion of negotiations and de¬ 
terminations of responsibility but prior 
to award, the contracting officer shall 
inform each unsuccessful offeror by writ¬ 
ten notice of the name and location of 
the apparently successful offeror(s). 
Bach apparently unsuccessful offeror 
should be advised that any subsequent 
revisions of his proposal will not be con¬ 
sidered. since no further negotiations arc 
contemplated, and no further contact 
with the contracting officer need be made 
regarding the instant procurement un¬ 
less the unsuccessful offeror has grounds 
to challenge the small business size 
status of the apparently successful of¬ 
feror (s). This notification procedure 
shall not apply to procurements exempt 
by § 3.508-1 or to any urgent procure¬ 
ment action which the contracting of¬ 
ficer determines In writing must be 
awarded without delay to protect the 
public interest. The contracting officers 
determination shall be placed In the 
contract file. 

§ 3.308—3 l’o«|ja*rar«l nolire of offeror*. 

(ft) Promptly after making all awards 
in any procurement in excess of $10,000. 
the contracting officer shall give written 
notice to the unsuccessful offerors that 
their proposals were not accepted, except 


that such notice need not be given where 
notice has been provided pursuant to 
f 3.508-2*a>. Such notice shall Include: 


PART 4—SPECIAL TYPES AND 
METHODS OF PROCUREMENT 

6. Section 4.503-3 is revised to read as 
follow's; 

§ t.303—3 Step two—information to 
Commodity Credit Corporation. 

(a) General. If the proposed procure¬ 
ment initially appears to be susceptible 
to barter, the information contained in 
the sample message In paragraph (b) of 
this section shall be cabled to the Com¬ 
modity Credit Corporation prior to Is¬ 
suance of solicitations. Such cable and 
other communications to the Commodity 
Credit Corporation concerning barter, 
shall be addressed to: 

Assistant Sale* Manager, Barter. Export 
Marketing Service. US Department of 
Agriculture. Washington, D.C. 20250 

The A U T O DI N-A RS routing 
“RUEVDFL” should be used on all wire 
communications addressed to this office. 

Telex number for the above is: 080-861. 
Answer hack code la: AOREFAS. 

<b> Sample cable. 


-— Title of arbedul* 

Group Claw 


Have requirement* appearing auaeepUbte 

to barter. 1. Description --- 

2. Proposal* will be requested In the folio*. 

Ing countries_.3. Estimated total 

dollar value_4. Performance period 

(Date) to (date). 8. No requirement exists 
for restriction to U.S. end products, acrvioei 
or sources. Advise ASAP whether susceptible 
to barter. 


PART 5—INTERDEPARTMENTAL ANO 
COORDINATED PROCUREMENT 

7. Section 5.102-3 is revised to read a* 
follows: 

§ 3.102—3 Applic -ability of Ualcil Fnlrrol 
Supply Schedules. 

Supplies and service covered by the 
Federal Supply Schedules listed herein 
are mandatory in whole or In part upon 
some element of the Department of De¬ 
fense. Some of the Federal Supply 
Schedules listed include classes unre¬ 
lated to the Federal Supply Group which 
identifies the Schedule. To aid in locat¬ 
ing an item in the mandatory Schedules, 
the classes Included in each Schedule 
have been listed. The Remarks column 
states exceptions to the mandatory pro¬ 
visions of the Schedule when applicable 
The Schedules should be checked for 
complete detail concerning the excep¬ 
tions. 

(a> Mandatory nationally. 


Kemarks 


25 


36 

X 


35 

* 


at 

36 

41 

41 

43 

43 


31 


■M 


»10 




,■*44) 

2W0 


3610 


36)0 

3615 

3606 

412) 

4130 


4540 

06*5 


V Line VLAS EQCIFM KNT AND fOMFOMEMT* X<» «'tre|ltlon«. 

CMUrlnp (nMtailk).. .. 

Drake linings (metallic). 

Tfcre chains. 


rises AMD TORES, FAST U 

Pneumatic tins and tubes, cieepl aircraft Not mandatory for military tire* 

Valvoa and valve oorsa.. 


TTSKS Atm TV REA, FART IT 

Tins, aohd and cushion.. 

ENGINE ACCESSORIES 

£park mippmard and turn-suppress'd 

oil Alters and oil Altar elements. 

Kntlns preheater*.... 

SERVICE AMD TRADE EQUIPMENT 
Kent and cold proms laminating praam... 

SFBCtlL INDUSTRY MACHINES, FART I 


No exceptions. 


Not mandatory on quirk Hur* lor 
srmtdkKd, aircraft, and marina 
and oil filter elements, and angina preheat**- 


No nreptkm* 
No exceptions 


ItubW offset blankets, lithographic printing 
plates and solutions. 

feinting, dufucatino and hook si* mao 
BQVITOBXT, FART U. RECTIOMtl A, R, AMD C 

MwMives: Printing. duplicating, folding, paper 
drilling, and bookbinding. 

Morbines Pulp (lulvetfstng and paper shredding . 

SAWS. CHAIN, eORTARt.R, FOWRR, FAST 111 

AIR CONOmONKRII, WINDOW AMD FLOOR 
MOUNTED, FAST I 


Not mandatory for tbs fallowing luma 
through 51-34. 61-123. M-126-1, 

51-1/7 In eectfan A and aU lURBf in »*ctloo t 

. Not mandatory for rental, repair. w*d ntA*!* 
rumee of mac mix** in section B. 

No exception* 

No exceptions. 


AIR FILTER URDU 
riEKriUMItMO KQUIFMEMT, FASTI 

M1M KU-ANEOUS FU7MMNG, UEATING, AMD 

sanitation equifmkxt, fart ii 


exceptions 

t mandatory for Item* listed io 
»l*e of contract. M*ertal pcav|Uo**i " 
apply wUedule 

i pirAfttkXh 


Incinerators security (document destruction) 

HeHacemant ffynxneteni. . 

Rand AMD Fowbr tools No exceptions for Items In fBCi Sl-tf * n 


MJ0 Hand tools, nuu|towered 

3130 Hand tools, powerod.. ... 

Note: ThU srfwlul* also Include* certain Items 
in K8C« 3/2). 3416. 3613. 4616, 4C*«0, 6140, 3413, 
3433, r VI. ran. and 6130. 
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PART 6—foreign purchases 

8. Section 6.103-2 (b) and (e) Is re¬ 
vised; new g 6.103-7 and paragraph (h) 
In ft 6.303 are added; the introductory 
text of | 6.306 la revised; and §§ 6.805-2 

(a)(11), <b), (c).and <d>(3),and 6.806- 
l<bHl) are revised, as follows: 

§ 6.10.1—2 Nonavailability in tlir United 
Sintra. 

• • • • • 

(b> Notwithstanding the foregoing, 
procurement of foreign end products on 
the basis of “nonavailability." whether 
or not listed In $ 6.105, shall be made 
only if the procurement is approved by; 

(1) The Secretary at the Department 
concerned if the procurement is esti¬ 
mated to exceed $100,000; 

(2 > The head of the procuring activity 
or his immediate deputy, if the amount 
is estimated not to exceed $100,000; or 

(3) The principal staff officer respon¬ 
sible for procurement within the procur¬ 
ing activity (or. in the Air Force, within 
the major air command > concerned, if 
the amount Involved U estimated not to 
exceed $10,000. 

Before granting such approval, or mak¬ 
ing such determination, the feasibility of 
foregoing the requirement or providing 
a UB. substitute shall be consdcred. 


(e) Commissary resale . See §6 103-7. 

§ 6.103—7 Ciminii»*ary resale. 

The provisions of the Buy American 
Act do not apply to supplies purchased 
specifically for commissary resale. Ac¬ 
cordingly. notwithstanding §0.1O3-2tb), 
approvals are not required for purchases 
for resale In domestic commissaries of 
brand-name subsistence items of foreign 
origin for which there are no substitutes 
of U.S. origin. All purchases of such 
brand-name subsistence items of foreign 
origin shall be made from domestic con¬ 
cerns. The commissary officer Is responsi¬ 
ble for the exercise of Judgement as to 
whether domestic items which may be 
available on the U.S. market are ac¬ 
ceptable substitutes for brand-name sub¬ 
sistence Hems of foreign origin. Non¬ 
brand-name subsistence items of foreign 
origin and nonsubsistence Items of for¬ 
eign origin purchased for resale in 
domestic commissaries, although not 
subject to the Buy American Act re¬ 
strictions, are subject to approval in 
accordance with |6.103-2<b) c*Oold 
Flow Procedures"). 

g 6.303 Exception*. 

• • • • • 

<h) Supplies purchased specifically for 
commissary resale (see §6.103-7). 

g 6.306 Acquisition of forrign btinr*. 

Section 404 of the Act of September 20, 
1968 (Public Law 90-500), the Depart¬ 
ment of Defense Appropriation Author¬ 
ization Act for Fiscal year 1969, provides 
that: 

No funds authorized for appropriation for 
the use of the Armed Forces of the United 
States under the provisions of this Act or 
the provisions of any other law shall be avail¬ 
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able for the purchase, lease, rental, or other 
acquisition of multi passenger motor vehicles 
(buses) other than multi passenger motor 
vehicles (buses) manufactured In the United 
States, except as may be authorized by regu¬ 
lations promulgated by the Secretary of 
Defense solely to Insure that compliance 
with this prohibition will not result in either 
an uneconomical procurement action or one 
which would adversely affect the national 
interests of the United States. 

The objective of this statutory provision 
is to assure that only buses manufactured 
in the United States shall be used to 
satisfy requirements of US. Armed 
Forces located throughout the world for 
bus transportation, where such buses 
are available and where their use would 
not be uneconomical or contrary to the 
national interests of the United States. 
It should be applied whether the buses 
are purchased, leased, rented, or made 
available under contracts for transporta¬ 
tion services. The use of foreign manu¬ 
factured buses is authorized where the 
head of the procuring activity determines 
that the use of UB. manufactured buses 
would be uneconomical or would ad¬ 
versely effect the national Interests of 
the United States. However, foreign buses 
may be acquired without such deter¬ 
mination in the following circumstances: 


§ 6.805-2 Procurement limitation*. 

(a) • • • 

(ID Unreasonable cost—procurements, 
other than those covered in subpara¬ 
graphs (1) through (10) of this para¬ 
graph, where United States end products 
or services are available, the domestic 
cost is not estimated to exceed $10,000, 
and the difference between the domestic 
cost and the foreign cost is determined to 
be so large as to make procurement of 
foreign end products and services clearly 
desirable. Such determinations shall be 
made by the individuals designated In 
paragraph (b) of this section. (Where 
the domestic cost Is estimated to exceed 
$10,000, and the difference between the 
domestic cost and the foreign cost ex¬ 
ceeds 50 percent of the foreign cost, the 
matter will be forwarded to the Secretary 
of the Department concerned for 
determination.) 

(b) ’ The individuals listed below, and 
the immediate deputies of those listed in 
subparagraph (1) of this paragraph, are 
designated to iftake the determinations 
required by paragraph (a) <5> and (11) 
of this section. 

(1) Procurements estimated not to ex¬ 
ceed $1 million in foreign cost, except 
that this authority may be redelegated to 
other individuals specifically designated 
for this purpose for procurements esti¬ 
mated not to exceed $10,000: 

(1) Department of the Army— 

(a) Commanding General, UB. The¬ 
ater Army Support Command, Europe; 

<b> Commander in Chief, UB. Army. 
Pacific, and ACofS, G-4. U.S. Army 
Pacific; 

<c> Commanding General. UB. Army 
Forces, Southern Command: 

<d) Chief, UB. Army Security Agency; 


<e) Chief of Engineers; 

(U) Department of the Navy— 

(a) Commander-in-Chief. UB, Naval 
Forces, Europe; 

<b) Commander. UB. Naval Forces. 
Japan; 

(c) Commander. UB. Naval Forces, 
Philippines; 

(d) Chief of Naval Material; 

(c) Commander-in-Chlef. UB. Atlan¬ 
tic Fleet; 

(/) Commander. Service Force, Pacific 
Fleet; 

( 0 ) Commander, Military Sea Trans¬ 
portation Service f MSTS); 

(/i) Commandant, UB. Marine Corps; 

«> Commander, Naval Facilities Engi¬ 
neering Command: 

(ill) Department of the Air Force— 

( a ) Commander. UB. Air Forces in 
Europe; 

( b) Commander. USAF Southern 
Command; 

<c) Commander, Pacific Air Force: 

(d) Commander, Military Airlift Com¬ 
mand (MAC); 

(*) Commander. Air Force Logistics 
Command; 

</> Commander, Air Force Systems 
Command; 

(g) Commander, Strategic Air Com¬ 
mand; 

(A) Commander, Tactical Air Com¬ 
mand; 

(f) Commander. Aerospace Defense 
Command; 

(lv) Defense Supply Agency— Execu¬ 
tive Director. Procurement and Produc¬ 
tion; 

(v) Defense Communications Agency- 
Director. 

<2) Procurements estimated to exceed 
$1 million but not $3 million in foreign 
cost — Secretary of the Department 
concerned. 

(3) Procurements estimated to exceed 
$3 million in foreign cost—Assistant Sec¬ 
retary of Defense (Installations end 
Logistics). 

(c) Procurements of scientific and 
technical knowledge resulting In expendi¬ 
tures outside the United States and Can¬ 
ada shall be made only In the following 
cases; 

(1) Those set forth In paragraphs <i) 
(1), (2), (3), and (9) of this section; 

(2) When it is determined In advance, 
by the individuals designated in para¬ 
graph (d) of this section, that the re¬ 
quirement can only be filled by foreign 
end products or services and that it i* 
not feasible to forego filling the require¬ 
ment or to provide a UB. substitute for 
It; and 

(3) Procurements other than those 
covered In subparagraphs (X) and 2) o» 
this paragraph when UB. end products 
or services are available, the domestic 
cost is not estimated to exceed $10,030, 
and the difference between the domestic 
cost and the foreign cost Is determined 
by the individuals designated In para¬ 
graph (d) of this section to be so large 
as to make procurement of foreign end 
products and services clearly desirable 
(Where the domestic cost Is estimated 
to exceed $10,000. and the difference be- 
tw'een the domestic cost and the foreign 
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cost exceeds 50 percent of the foreign 
cost, the matter will be forwarded to the 
Director of Defense Research and Engi¬ 
neering for determination.) 

Whenever practicable, such procure¬ 
ments shall be made on a coat sharing 
basis or other arrangement designed to 
limit any adverse effect on the balance 
of payments. Policy questions concerning 
such arrangements should be directed to 
the Principal Deputy of the Office of 
the Director of Defense Research and 
Engineering. 

<d> • • • 

<3‘ Procurements estimated to exceed 
13 million In foreign cost—Director of 
Defense Research and Engineering. 


§ 6.806-1 Restricted »oliriintinn. 

• ess* 

<b) • • • 

(1) If the domestic cost is in excess of 
$10,000, forward the matter to the Secre¬ 
tary of tlie Department concerned for a 

determination; or 


PART 7—CONTRACT CLAUSES 


9. New paragraph (j) is added to 
17.104-9; new 55 7.105-8. 7.204-19. and 
7.205-7 are added; 55 7.304-8 and 7.304- 
9 are revised; and new 55 7.304-10 and 
7.304—11 are added, as follows: 


J 7,101—9 Kit’ll!" in data. 


• ••it 


<J> Identification of experimental . de- 
tvfopmenfaf or research tcork. In ac¬ 
cordance with 5 9.203(f) of this chapter, 
to prevent any misinterpretation of the 
scope of the rights in data provisions of 
the contract, the following schedule pro¬ 
vision may be included in contracts 
which. In whole or in part, call for experi¬ 
mental developmental or research work 
M element of performance. 

CoimucT ftcnzDULB Items Rr.qutai.vc Exrrni- 
MMftAt. Developmental ox IUsxaach Woik 

(Apcubt 1969) 


Por purpose* of defining, pursuant to 

.entitled ‘ Rights In Technical 

• the nature of the work and the scope 
« rights m data granted to the Government 
WJMttdsrstood and agreed that items (list 
•ppucablr schedule line Items or subllne 
° r datm c *hlblt numbers) require the 
Performance of experimental, developmental, 
w research work. This clause does not con- 
*®hJte a determination as to whether or 
s? wy daU required to be delivered under 
uui contract fails within the definition of 
wahed rights data. 


1 7.l<h>-8 Tevlmiral lists warranty. 

«/,m ln :,cc °rdanco with 9 1.324-11 ia> 
^ inserted***** * oUowing clause ma3i 
Waxxamtt or Technical Data (August 1969 ) 

rJi! J^hnleal data, as used ln this clause 
r * COrde<l ^formation required to be 
i dUS? Ut U lfcr xhia contract used to define 
or Q rw«. ai, . d 10 P^nce, support, maintain 
defcn s© materiel. These 
CeiiiJiT/ ** r< ^nrded as graphic or pictorial 
W*uch as drawings 01 
feerthWpha; In specifications or related 
°* design-typ© documents; tu 
,0na> such as punched cards, mag¬ 


netic tape, computer memory printouts; or 
may be retained in computer memory. Ex¬ 
amples of recorded information Include en¬ 
gineering drawings and associated lists, 
specifications, standards, process sheets, 
manuals, technical reports, catalog item Iden¬ 
tifications, and related information. For pur¬ 
poses of this clause, research and engineering 
data are Included hut financial and adminis¬ 
trative data tire excluded. 

<b) Notwithstanding inspection and ac¬ 
ceptance by the Government of technical data 
furnished under this contract and notwith¬ 
standing any provision of this contract con¬ 
cerning the conclusiveness thereof, the Con¬ 
tractor warrants that all technical data 
delivered under this contract will at the time 
of delivery conform with the specifications 
and all other requirements of this contract. 
The warranty period shall extend for 3 
years after completion of the delivery of the 
line Item of data (as Identified ln DD Form 
1423) of which the data forms s part; or Any 
longer period specified In the contract. 

(c) The Contractor agrees to notify the 
Contracting Officer in writing immediately of 
any breach of the above warranty which the 
Contractor discovers within the warranty 
period 

<d) Tho following remedies shall apply to 
all breaches of the above warranty provided 
that the Government notifies the Contractor 
of the breach In writing within the warranty 
period. 

(1) Within a reasonable time after the 
Contracting Officer notifies the Contractor of 
a breach of wnrranty, he may: 

(1) By written notice, direct the Contrac¬ 
tor to correct or replace the nonconforming 
technical data promptly; or 

(U) If he determines that the Government 
no longer has a requirement for correction 
or replacement of the data, or that the data 
can be more reasonably corrected by the 
Government, inform the Contractor by writ¬ 
ten notice that the Government elects a price 
or fee adjustment In lieu of correction or 
replacement. 

(2) If the Contractor refuses or fails to 
comply with a direction under <1)(1) above, 
the Contracting Officer may, within a rea¬ 
sonable time of such refusal or failure: 

(1) By contract or otherwise, correct or 
replace the nonconforming technical data 
and charge the Contractor the cost occa¬ 
sioned to the Government thereby; or 

(U) Elect a price or tee adjustment ln lieu 
of correction or replacement. 

(s) The remedies set forth In this clause 
represent the exclusive means by which the 
rights conferred on the Government by this 
clause may be enforced. 

(f) The provisions of this clause apply 
anew to that portion of any technical data 
which is corrected or furnished ln replace¬ 
ment under (d)(1) (1) above. 

(b) In accordance with 5 1.324-11(b) 
of this chapter, the following provision 
may be inserted In firm fixed-price con¬ 
tracts as paragraph (d)(3) of the War¬ 
ranty of Technical Data clause set forth 
above. 

(3) In addition to the remedies specified 
under (1) and (2) above. Contractor shall 
be liable to the Government for all dam¬ 
ages sustained by the Government ss a re¬ 
sult of breach of the warranty specified in 
this clause; however, the additional liability 
under this subparagraph (3) shall not ex¬ 
ceed 10 percent of the total contract price. 
If the breach of the warranty specified in 
(b) of this clause 1s with respect to data 
supplied by an equipment subcontractor, the 
limit of the prime contractor's liability shall 
be 10 percent of the total subcontract price 
ln the case of a firm fixed-price subcontract, 
75 percent of the total subcontract fee in the 


case of a cost-plus-fixed-fee or cost-plus- 
award-fee subcontract, or 75 percent of the 
total subcontract target profit or fee ln the 
case of a fixed-price or cost-plus-incentive* 
type contract. The additional liability spec¬ 
ified ln this paragraph (3) shall not apply: 

(I) With respect to the requirement under 
Category K or I of MID-D-1000: Provided. 
That the dal a furnished by the Contractor 
was current, accurate at time of submission 

t and did not Involve a significant omission o* 
' data necessary to comply with such requiic- 
rnents; or 

(II) With respect to specific defects as to 
which the Contractor discovers and given 
written notice to the Government before the 
error Is discovered by the Government 

(c) In accordance with 5 1.324-1 Kb) 
of this chapter, the following provision 
may be Inserted in fixed-price-lncentlve 
contracts as paragraph (d)(3) of the 
Warranty of Technical Data clause set 
forth in paragraph (a> of this section 

(3) In addition to the remedies specified 
under (d) (1) and (2) above. Contractor 
shall be liable to the Government for all 
damages sustained by the Government as a 
result of breach of the warranty specified In 
this clause; however, the nddlUonal liability 
under this subparagraph (3) shall not exceed 
75 percent of the target profit. If the breach 
of the warranty specified in (b) of this clause 
La with respect to data supplied by an equip¬ 
ment subcontractor, the limit of the prime 
contractor's liability shall be 10 percent of 
the total subcontract price in the case of 
a firm fixed-price subcontract. 75 percent of 
the total subcontract fee ln the case of a 
cost-plus-fixed-ree or cost-plus-award-fee 
subcontract, or 76 percent of the total sub¬ 
contract target profit or fee ln the case of 
a fixed-price or cost-plus-lncentlve-type con¬ 
tract. Damages due the Government under 
the provisions of this warranty shall not be 
considered as an allowable cost. The addi¬ 
tional liability specified In this paragraph 
(3) shall not apply; 

(1) With respect to the requirement under 
Category E or I of MIL. D-1000: Provided. 
That the data furnished by the Contractor 
was current, accurate at time of submission 
and did not Involve a significant omission 
of data necessary to comply with such re¬ 
quirements; or 

(U) With respect to specific defects ss to 
which the Contractor discovers and gives 
written notice to the Government before the 
error is discovered by the Government. 

§ 7.201—19 Management control system* 
requirement*. 

In accordance with 5 16.827-1 of this 
chapter, insert the clause in 5 7.104-50 

§ 7.205—7 Technical data warranty. 

(a) In accordance with 5 1.324-11 (a> 
of this chapter, the clause set forth 
in 5 7.105-8(a) may be inserted. 

<b) Extended liability. In accordance 
with 5 1.324-11 <b) of this chapter, the 
following clause may be inserted as para¬ 
graph <d) (3) to the Warranty of Tech¬ 
nical Data clause provided for in para¬ 
graph <a) of this section: 

(3) In addition to the remedies specified 
under (d) (1) and (2) above. Contractor 
shall be liable to the Government for all 
damage* sustained by the Government as a 
result of breach of the warranty specified 
in this clause: however, the additional lia¬ 
bility under this subparagraph (3) shall not 
exceed 75 percent of the Contractor's fee ln 
the case of cost-plus-fixed-fee contracts; 75 
percent of the final fee (base plus award) 
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in the case of coat-pi us-award-fee contracts; 
or 76 percent of the target fee In the case 
or coat-plus-incentive-fee contracts, if the 
breach of the warranty specified In (b) of 
this clause la with respect to dau supplied 
by an equipment subcontractor, the limit of 
the prime contractor's liability shall be 10 
percent of the total subcontract price In the 
case of a firm Used-price subcontract, 75 
percent of the total subcontract fee In the 
case of a coat-plus-fined-fee or ooet-plus- 
award-fee subcontract, or 75 percent of the 
total subcontract target profit or fee in the 
case of a fixed-price or cost-plus-incentive- 
type contract. Damages due the Government 
under the provisions of this warranty shall 
not be considered as an allowable cost. The 
additional liability specified In this para¬ 
graph (3) shall not apply: 

(I) With respect to the requirement under 
Category K or I of MIL^D-1000: Provided, 
That the data furnished by the Contractor 
was current, accurate at time of submission 
and did not Involve a significant omission 
of data necessary to comply with such 
requirements: or 

(U) With respect to specific defects os to 
which the Contractor discovers and gives 
written notice to the Government before the 
error Is discovered by the Government. 

§ 7.30 1—3 Technical data warranty* 

In accordance with f 1.324-11 (a) of 
this chapter, the clause act forth in 
§ 7.105-8*a) may be Inserted. 

§ 7.304—9 Etlcndrd liability under lech- 
niml data warranty. 

In accordance with 3 1.324-11(b) of 
this chapter, the applicable clause set 
forth in 17.105-8<b> may be added 
as paragraph (g> to the Technical 
Data Warranty clause provided for in 
3 7.304-8. 

§7.301—10 Ollier warrant hr*. 

In accordance with 3 1.324 of this 
chapter, an appropriate warranty may 
be Inserted. 

§ 7.3(41—I1 Slop work order*. 

In accordance with 17.105-3, the 
clause set forth therein may be inserted. 

10. New 33 7.403-32. 7.404-8. 7.404-9, 
and 7.504-11 are added; f 7.604-5 is re¬ 
designated as 3 7.604-7, and 3 7.604-6 is 
redesignated as 3 7.604-8, and new 
35 7.604-5 and 7.604-6 are added: and 
new 53 7.605-41. 7.606-19, and 7.606-20 
are added, as follows: 

§ 7.403—32 Mmuisfuirut ronlrul 
requirement*. 

In accordance with f 16.827-1 of this 
chapter, insert the clause in 5 7.104-50. 

§ 7.101-8 Technical data warranty. 

In accordance with 5 1.324-11* a) of 
this chapter, the clause set forth In 
5 7.105-8*a) may be Inserted. 

§ 7.404—0 E xtended liability under tech¬ 
nical data warranty. 

In accordance with 5 1.324-11 (b) of 
this chapter, the clause set forth In 
3 7.105-8<b) may be added as paragraph 
<g> to the Technical Data Warranty 
clause provided for in f 7.404-8. 

§ 7.30*4—11 Management control oMemt 
require n tent*. 

In accordance with 5 16.827-1 of 
this chapter, insert the clause in 3 7.104- 
50. 


§ 7.604—3 Technical data warranty* 

In accordance with 5 l.324-ll<a) of 
this chapter, the clause set forth In 
5 7.105-8(a) may be Inserted. 

§ 7.601—6 Extended liability under tech¬ 
nical data warranty. 

In accordance with 5 1.324-11(b) of 
this chapter, the applicable clause set 
forth in 3 7.105-8<b> may be added 
as paragraph <g> to the Technical 
Data Warranty clause provided for In 
3 7.604-5. 

§ 7.604—7 Contnicior-prcpared network 
uttalyni* «y»lrm. I Redesignated 1 

§ 7.604—8 Government-prepared network 
analysis ay stem* l Redesignated] 

§ 7*603—11 Management control systems 
requirement*. 

In accordance with 3 16.827-1 of this 
chapter, insert the clause In | 7.104-50. 

§ 7.606-19 Teehnical data warranty. 

In accordance with 8 1.324-11(a) of 
this chapter, the clause set forth in 
5 7.105-8ia> may be inserted. 

§ 7.606—20 Kxlemlrd liability under 
technical data warranty. 

In accordance with 3 1.324-11 *b) of 
this chapter, the clause set forth in 
5 7.105-8* b) may be added as paragraph 
(g) to the Technical Data Warranty 
clause provided for in f 7.606-19. 


PART 8—TERMINATION OF 
CONTRACTS 

11. Sections 3.303 (a> and <b> (3> and 
(8), and 8 406 arc revised; in 3 8.702(a), 
the clause heading and clause paragraph 
<e) (i) <D) (I) are revised; and in 3 8.707, 
the clause heading is revised and new 
clause paragraph (g) is added, as 
follows: 

§ 8.303 Allowance for profit* 

(a) General. Profit shall be allowed 
on preparations made and work done by 
the contractor for the terminated por¬ 
tion of the contract. Although the con¬ 
tractor's settlement efforts will be con¬ 
sidered, profit will not be based on the 
dollar amount of the contractor's settle¬ 
ment expenses. Anticipatory profits and 
consequential damages shall not be al¬ 
lowed (but see § 8.209-5). Any reason¬ 
able method may be used to arrive at a 
fair profit, separately or as a part of the 
whole settlement. 

cb> Factors to be considered. • • • 

(3) Efficiency of the contractor, with 
particular regard to— 

(I) Attainment of quantity and qual¬ 
ity production* 

(II) Reduction of cost s, 

(III) Economy in the use of materials, 
facilities, and manpower, aud 

<lv) Disposition of termination 
Inventory: 

• • • • • 

(8) Character and difficulty of sub¬ 
contracting Including selection, place¬ 
ment, and management of subcontracts: 
engineering, technical assistance, and 
other services rendered; and effort in 
negotiating settlement of terminated 


subcontracts. The profit allowed for the 
contractor's efforts shall not be meas¬ 
ured by the amount of the contractor's 
payment to subcontractors for settle¬ 
ment of their termination claims The 
termination of a contract removes risks 
and responsibilities with respect to 
material or services which have not been 
delivered or furnished by the subcon¬ 
tractor. Therefore, no allowance to the 
prime contractor for profit may be made 
for such material or services which, u 
of the effective date of termination, have 
not been delivered by the subcontractor, 
regardless of the percentage of comple¬ 
tion; and 

• • • a • 

§8.406 Adjti*tinrnl of fee. 

The adjusted fee to be paid, if any. 
shall be determined in the manner pro¬ 
vided by the contract, generally based 
on percentage of completion of the con¬ 
tract or of the terminated portion 
thereof. Where this basis is used, factors 
such as the extent and difficulty of the 
work performed by the contractor (In¬ 
cluding but not limited to planning, 
scheduling technical study, engineering 
work production and supervision, plac¬ 
ing and supervising subcontracts to the 
extent reasonably required, and work 
performed by the contractor in (a» stop¬ 
ping performance. <b> settling claims of 
subcontractors* and (c) disposing of ter¬ 
mination inventory) shall be compared 
with the total work required by the con¬ 
tract or by the terminated portion 
thereof. The prime contractor s adjusted 
fee shall not include an allowance far 
fee for subcontract effort Included in 
subcontractors' termination claims. The 
ratio of coats incurred to the total esti¬ 
mated cost of performing the contract or 
the terminated portion thereof Is anly 
one factor in computing the percentage 
of completion. This percentage may be 
either greater or less than that indicated 
by the ratio of costs Incurred, depending 
upon the evaluation by the TCO of 
the above factors and other relevant 
considerations. 

§ 8.702 l>etemiinntinTi c|an*r fur «*•!• 
reimbursement type contract*. 

TxxMUf atioiv < Avouar 19O0» 


<«)••• 

(!>••• 
fO) • • • 

(1) in the event of the termination of t ht » 
contract for the convenience of the Gorwn- 
ment and not for the default of the Oonujc* 
tor. there ahoil be paid a percentage f>n« 
fee equivalent to the percentage of the cero 
pictton of work contemplated by the covin* 
but exclusive of subcontract effort lncl 
In subcontractors' termination claim*, 
fee payments previously made hereunder. 

• 

§8.707 »cf«ull cUum- (of ro.«lprtf* 
supply contracts. 


Ditault (Auomrr I9S9) 

• • # # at 

(g) Ax uaed rn paragraph (C) 

the terms “subcontractor** and *ut**"V 
tors" mean subcontractor (s) at any 
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12. In I 8.708(a), the clause is revised; 
In 18.708(a)* the clause heading is re- 
ri«d and new clause paragraph (g> Is 
Added: and In i 8.710(a). the clause 
beading is revised and new clause para¬ 
graph <g> Is added, as follows: 

$ 8.708 Excusable delays cUum* for 
rr i mbursetnefit type ronlmrti. 

General • • • 

EiC USABLE Dclats (Atcott 2909) 

Except with respect to defaults of subcon- 
uaciors, the Contractor shall not be In de¬ 
fault by reason of any failure tn performance 
of this coutract in accordance with Its terms 
(including any failure by the Contractor to 
nuke progress in the proeccutlon of the work 
b«rcunder which endangers such perform¬ 
ance) if such failure arises out of causes 
beyond the control and without the fault or 
negligence of the Contractor. Such causes 
ajk) include, but are not restricted to: Acts 
of God or of the public enemy; acta of the 
Government in cither its sovereign or con¬ 
tractual capacity; Urea; floods; epidemics; 
quarantine restrictions, strikes; freight em¬ 
bargoes; unusually severe weather; but 
in every case the failure to perform must be 
beyond the control nnd without the fault or 
negligence of the Contractor. If the failure to 
perform is caused by live failure of a sub- 
eon tractor to perform or make progress, and 
If such failure arises out of causes beyond the 
control of both the Contractor and subcon¬ 
tractor. and without the fault or negligence 
of either of them, the Contractor shall not be 
deemed to be in default, unless (1) the sup¬ 
plies or services to toe furnished by the sub¬ 
contractor were obtainable from other 
sources, (ii) the Contracting 0®cer shall have 
ordered the Contractor in writing to procure 
such supplies or services from such other 
wurce*. and (ill) the Contractor shall have 
fsiled to comply reasonably with such order. 
Upon request of the Contractor, the Con¬ 
tracting Officer shall ascertain the facte and 
ertent of Buch failure and. If he shall deter¬ 
mine that any failure to perform was oc¬ 
casioned by any one or more of the said 
cause*, the delivery schedule shall be revised 
Accordingly, subject to the rights of the Gov¬ 
ernment under the clause hereof entitled 
“Termination". (As used in this clause, the 
terms "subcontractor** and "subcontractors" 
»«sn subcontractor(s) at any tlrtr.) 

• • • • • 
18.709 Default clause for fixed-price 
tnndrartion contract*. 

<*>••• 

Tamikatiox won Dstault— Damages roa Dc- 
UT—Time Extensions (August 1909) 

• • • • • 

*•) As used tn paragraph (d)(1) of this 
the term "subcontractors or sup¬ 
pliers*' means subcon tractors or suppliers at 
Any tier 

• • • • • 

J8.<10 Default t lau*c for fixed-price 
research and development contracts. 
<B> • • • 

Default (August 1969) 

• • # e • 

u * g d in paragraph (c) of this clause, 
term* subcontractor" and "subcontrac- 
subcontractor (s) at any tier. 


PART 9—PATENTS, DATA, AND 
COPYRIGHTS 

13. Section 9.201(b) Is revised; In 
§ 9.202-2. paragraph (d) Is revised and 
new paragraph (h) Is added; and In 
§ 9.203. paragraphs (b) and (c) are re¬ 
vised. and new paragraph (f) Is added, 
as follows: 

§ 9.201 Definition*. 

• esse 

<b> “Limited rights" means rights to 
use. duplicate, or disclose technical data, 
in whole or in part, by or for the Govern¬ 
ment. with the express limitation that 
such technical data shall not, without 
the written permission of the party fur¬ 
nishing such technical data, be released 
or disclosed In whole or tn part outside 
the Government, used in whole or In 
part by the Government for manufac¬ 
ture, or used by a party other than the 
Government, except for: 

(1) Emergency repair or overhaul work 
only, by or for the Government, where 
the item or process concerned is not 
otherwise reasonably available to enable 
timely performance of the work: Pro¬ 
vided. That the release or disclosure 
thereof outside the Government shall be 
made subject to a prohibition against 
further use. release or disclosure; or 

(2) Release to a foreign government, 
as the interest of the United States may 
require, only for information or evalua¬ 
tion within such government or for emer¬ 
gency repair or overhaul work by or for 
such government under the conditions 
of subparagraph <1) of this paragraph 

• • • • • 

§ 9*02-2 IV»licy. 

• • • • • 

«d 1 Predetermination of right* in data . 
<!H!> When the Government needs 
data with unlimited rights, any datA 
which the offeror Intends to deliver with 
limited rights pursuant to paragraph (c> 
of this section should be identified prior 
to controt award, if feasible, and an 
agreement with respect thereto shall be 
incorporated In the contract. This pro¬ 
cedure is called predetermination of 
rights in data. 

(U) The procedure may be Initiated 
by the contracting officer or an offeror 
during the negotiation of a negotiated 
contract. In order to be productive, the 
procedure should apply only to that data 
for which rights may practicably be 
identified. Although the agreement may 
also cover data to be delivered with un¬ 
limited rights, in no case shall the pro¬ 
cedure be used to require the contractor 
to furnish, with unlimited rights, data 
which he Is entitled to furnish with 
limited rights under the policy In para¬ 
graph (c> of this section. The contract¬ 
ing officer shall consult his counsel as 
fully as possible in determining whether 
to use the procedure and in connection 
with the various steps of the procedure. 

(2) Any agreements reached shall be 
incoriKjrated in the Schedule of the con¬ 


tract directly or by reference and shall 
describe specifically the data which may 
be furnished with limited rights pur¬ 
suant to paragraph (c) of this section. 
The contracting officer may. however, re¬ 
view the data asserted to be limited 
rights data to determine whether to in¬ 
voke the procedures of paragraph (g) of 
this section to negotiate to purchase un¬ 
limited rights in any of the data, or 
adopt some alternative such as to: 

(1) Delete or modify the requirement 
for the data In which the Government 
would need unlimited rights if it were 
ordered, or 

cii) Modify the specifications sa as not 
to require or permit the use of the item, 
component or process covered by the 
limited rights data, or 

(ill) Include a contractual option to 
acquire unlimited rights. 

(3) When the predetermination of 
rights in data procedure is to be used, 
include the following provision In the 
Request for Proposals. 

PiuommiNATioN or Rights in Data 
(August 1969) 

(a) The offeror U requested to Identify In 
his proposal which or the below listed data 
(including those to be furnished in whole or 
in part by a subcon tractor) when delivered, 
may be marked with a restrictive legend of 
the kind quoted In paragraph (to) of the 
"Rights In Technical Data** clause of this 
Solicitation. This identification need not be 
made as to data which relate to standard 
commercial items which are manufactured 
by more than one source of supply 

(Tile Solicitation should list here that data 
or portions thereof with respect to which the 
Government proposes use of the predeter¬ 
mination procedure. Data which clearly 
comes within paragraph (b)(1) of the 
"Rights in Technical Data" clause and 
would therefore be acquired with unlimited 
rights should not be listed ) 

<b) Limited rights data may be identified 
as such, pursuant to (a) above only if it 
pertains to Items, components or processes 
developed at private expense. Nevertheless, 
it cannot he so identified if it comes within 
paragraph (h)(1) of the "Rights In Tech¬ 
nical Data" clause, for example, if it has 
previously been furnished to the Government 
without restriction by the offeror or his pro¬ 
posed subcontractor At the request of the 
Contracting Officer or his representative, the 
offeror agrees to furnish evidence to support 
his view that the data which will be so 
marked comes within the definition of 
Limited rights data. 

(c) The listing of a data Item in para¬ 
graph (a) above does not mean that the 
Government considers such item to come 
within the definition of limited rights data. 

(4 * If completion of predetermina¬ 
tion proves impracticable before award, 
or if contractual requirement* relating 
to design or data items are changed dur¬ 
ing the course of a contract, an appro¬ 
priate provision shall be included in the 
contract, requiring the contractor to 
complete the Identification of limited 
rights with respect to that data listed in 
the solicitation for which predetermina¬ 
tion was proposed, or to Identify limited 
rights data relating to the changed 
requirements. 


Ko. 21! 
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<h) Notice of certain limited rights. 
Cl) Whether or not the procedure of 
paragraph (d) of this section for prede¬ 
termination of rights in data is used, if 
continuing information Is desired under 
a contract about a contractor's intention 
to use In the performance of the con¬ 
tract any item, component, or process for 
which data suitable for competitive pro¬ 
curement could be furnished by the con¬ 
tractor or a subcontractor with limited 
lights in accordance with the policy of 
paragraph (c> of this section, the con¬ 
tractor may be required to advise the 
contracting officer of this fact promptly 
(see S 9.203(c)). If possible, the schedule 
should indicate the specific areas per¬ 
taining to which limited rights data is of 
concern and the notice requirement 
should be restricted to those areas of 
concern. 

(2) No such advice shall be required as 
to items, components, or processes for 
which notice was previously given pursu¬ 
ant to the predetermination procedure 
in the same contract, or with respect to 
standard commercial items which are 
manufactured by more than one source 
of supply. No contracting officer approval 
under this clause is necessary for the 
contractor to use any Item, component, 
or process, identified pursuant to this re¬ 
quirement. in the performance of the 
contract. 

(3) If the contracting officer agrees 
that under the polio* stated in paragraph 
(c) of this section such contractor or sub¬ 
contractor data could be furnished with 
limited rights, he may then determine 
whether to invoke the procedure of para¬ 
graph (g) of this section to negotiate 
for the purchase of unlimited rights in 
such data or to adopt other suitable 
alternatives. The contract shall be 
amended to reflect any changes required 
by these procedures. 

§ 9.203 (!onlracl r!s«u*r». 

• • • • • 

(b> Basic data clause. 

Rights in Technical Data (August 1969) 

(A) Definitions. (1) Technical dam, as 
used In this clause, means technical writing, 
sound recordings, pictorial reproductions, 
drawings, or other graphic representations 
and works of a technical nature, whether or 
not copyrighted, which are specified to be de¬ 
livered pursuant to this contract. The term 
does not Include financial reports, cost 
analyses, and other Information Incidental to 
contract administration. 

(2) Limited rights means rights to use, 
duplicate, or disclose technical data, in 
whole or In port, by or for the Government, 
with the express limitation that such tech¬ 
nical data shall not, without the written 
permission of the party furnishing such 
technical data, be (a) released or disclosed 
in whole or in part outside the Government, 
(b) used in whole or in part by the Govern¬ 
ment for manufacture, or (c) used by a 
party other than the Government, except 
for: 

(1) Emergency repair or overhaul work 
only, by or for the Government, where the 
Item or process concerned Is not otherwise 
reasonably available to enable timely per¬ 
formance of the work: Provided . That the 
release or disclosure thereof outside the 
Government shall be made subject to a pro¬ 


hibition against further use, release or dis¬ 
closure: or 

(11) Release to a foreign government, as 
the Interest of the United StAtes may re¬ 
quire, only for information or evaluation 
within such government or for emergency re¬ 
pair or overhaul work by or for such govern¬ 
ment under the conditions of (1) above. 

(3) Unlimited rights means rights to use. 
duplicate or disclose technical data. In whole 
or In part. In any manner and for any pur¬ 
pose whatsoever, and to have or permit others 
to do so. 

(b) Government rights . (1) The Govern¬ 
ment shall have unlimited rights In: 

(1) Technical data resulting directly from 
performance of experimental, developmental 
or research work which was specified as an 
element of performance In this or any other 
Government oom«vct or subcontract; 

(II) Technical data necessary to enable 
manufacture of end-items, components and 
modifications, or to enable the performance 
of processes, when the end-items, compo¬ 
nents. modifications or processes have been, 
or are being, developed under this or any 
other Oovemment contract or subcontract 
in which experimental, developmental or re¬ 
search work Is. or was specified as an element 
of contract performance, except technical 
data pertaining to Items, components or proc¬ 
esses developed at private expense (but see 

(2) (11) below); 

(III) Technical data constituting correc¬ 
tions or changes to Government-furnished 
data. 

(Iv) Technical data pertaining to end- 
items. components or procease* which was 
prepared for the purpose of identtfylng 
sources, size, configuration, mating and at¬ 
tachment characteristics, functional charac¬ 
teristics and performance requirements 
("form, fit, and function** data, eg., speci¬ 
fication control drawings, catalog sheets, en¬ 
velope drawings, etc.); 

(v) Manual* or Instructional materials 
prepared for installation, operation, main¬ 
tenance or training purposes; 

(vl) Other technical data which has been, 
or Is normally furnished without restriction 
by the Contractor or subcontractor; and 

(vll) Technical data listed or described In 
an agreement Incorporated into the Schedule 
of this contract, which the parties have pre¬ 
determined. on the basis of subparagraphs 
(1) through (vl) above, and agreed will be 
furnished with unlimited lights. 

(2) The Oovemment shall have limited 
rights in: 

(I) Technical data, listed or described In 
an agreement Incorporated Into the Schedule 
of this contract, which the parties have 
agreed will be furnished with limited rights; 
and 

(II) Technical data pertaining to Items, 
components or processes developed at private 
expense, other than such data as may be 
Included In the data referred to In (b)(1) 

(1) , (111), (Iv). (v). and (vl); 

Provided that each piece of data-to which 
limited rights are to be asserted pursuant to 

(2) (1) and (11) above Is marked with the 
following legend in which is inserted the 
number of the prime contract under which 
the technical data is to be delivered and the 
name of the Contractor or subcontractor by 
whom the technical data was generated: 

This technical data, furnished under U.8. 

Government Contract No.__ shall 

not without the written permission of__ 

--- be either (a) used, re¬ 
leased or disclosed In whole or In port outside 
the Oovemment, (b) used In whole or In 
port by the Government for manufacture 
or (c) used by a party other than the Gov¬ 
ernment, except for: (1) Emergency repair 
or overhaul work only, by or for the Oovem¬ 
ment. where the Item or process concerned Is 


not otherwise reasonably available to enable 
timely performance of the work: Provided, 
That the release or disclosure hereof outside 
the Government shall be made subject to s 
prohibition against further use, release, or 
disclosure; or (11) release to a foreign gov¬ 
ernment. as the Interest of the United Slates 
may require, only for information or evalu¬ 
ation within such government or for emer¬ 
gency repair or overhaul work by or for such 
government under the conditions or (i) 
above. This legend shall be marked on any 
reproduction hereof In whole or In port 


No legend shall be marked on. nor shall any 
limitation on righto of use be asserted os 
to. any data which the Contractor 1 ms pre¬ 
viously delivered to the Oovemment with¬ 
out restrict!on. The limited rights provided 
for by this paragraph (b) (2) shall not impair 
the right of the Government to use similar 
or Identical data acquired from other sources 

(c) Material covered by copyright. (1) 
Notwithstanding the provisions of (b) above, 
the Contractor agrees to and does hereby 
grant to the Government, and to Its officers, 
agents, and employees acting within the 
•cope of their official duties, a royalty-free, 
nonexclusive and Irrevocable license through¬ 
out the world for Oovemment purport to 
publish, translate, reproduce, deliver, per¬ 
form. dispose of. and to authorize othen io 
to do, all technical data now or hereafter 
covered by copyright. 

(2) No such copyrighted matter shall be 
Included In technical data furnished here¬ 
under without the written permission af 
the copyright owner for the Government U> 
use such copyrighted matter In the manner 
described above. 

(3) The Contractor shall report to ths 
Government (or higher-tier Con tractor) 
promptly and in reasonable written detail 
each notice or claim of copyright infringe¬ 
ment received by the Contractor with respect 
to any technical data delivered hereunder 

(d) Removal of unauthorised markings. 
Notwithstanding any provisions of this con¬ 
tract concerning inspection and acceptance, 
the Government may modify, remove, oblit¬ 
erate. or Ignore any marking not lulbortfid 
by the terms of this contract on any techni¬ 
cal data furnished hereunder, if — 

(I) The Contractor falls to respond within 
sixty (60) day’s to a written Inquiry by the 
Government concerning the propriety of the 
use of the marking, or 

(II) The Contractor's response fsiU to 
substantiate his contention that the use of 
the marking Is author!zed. in which case tbs 
Government shall give written notice to tbs 
Contractor. 


(e) Relation to patents . Nothing con¬ 
tained in this clause shall Imply a license to 
the Government under any patent or be con¬ 
strued ns Affecting the scope of any license 
or other right otherwise granted to the Gov¬ 
ernment under any patent. 

(f) Limitation on charges lor data The 
Contractor recognizee that the Government 
or a foreign government with funds dsn**® 
through the Military Assistance Program <* 
otherwise through the U S, Government, rosy 
contract for property or services with 

to which the vendor may be liable to wj f 
Contractor for charges for the use of tec ^Jr! 
cal data on account of such a contract 
Contractor further recognizes that It la 
policy of the Government not to pay in 
neetton with its contracts, or to allow to *7 
paid in connection with contracts msde wi 
funds derived through the Military Asnsv 
once Program or otherwise through the 
Government, charges for data which va 
Government has a right to use and 
to others, which Is in the public domain, 
or which the Government has been p ** 
without restrictions upon lte use and «wr 
closure to others This policy does not spp > 
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0 reasonable reproduction, handling, mail- 
in? and similar administrative cost* lncl- 
6 wt to the furnishing of such data* In 
recognition of this policy, the Contractor 
xgrrca to participate In and make approprl- 
,'r orningemento for the exclusion of such 
eh*nr* from such contracts, or for the re¬ 
fund or amounts received by the Contractor 
with respect to any such charges not eo 

excluded. 

(g) Acquisition of data from »uboonfroc- 
ton. (l ) Whenever any technical data Is to 
be obtained from a subcontractor under this 
oontract. the Contractor shall use this same 
clause In the subcontract, without altera¬ 
tion. and no other clause shall be used to 
enlarge or diminish the Government’* or 
tbs Contractor's rights In that subcontractor 
d*u which Is required for the Government. 

(2) Technical data required to be de¬ 
livered by a subcontractor shall normally be 
delivered to the next higher-tier Contractor. 
However, when there la a requirement to the 
prime contract, or iq the deferred order, for 
dtu which may be supplied with limited 
right* pursuant to (b) (3) above, a subcon¬ 
tractor may fulfill such requirement by 
lubmttttng ruch data directly to the Oov- 
trtanrtil rather than through the prime 
Contractor. 

it) The Contractor and hlgher-tler sub¬ 
contractors will not use their power to award 
subcontract* && economic leverage to acquire 
right* tn data from their subcon t ractors for 

tbenueivT* 


(c> Notice of certain limited rights. 
The paragraph (hi set forth below may 
be added to the clause In paragraph (b) 
of IhU section In any contract In which 
the contracting officer desires notifica¬ 
tion of limited rights data <see 
IL202-2«h>>. 

(b) (11 Unless the Schedule provides oth- 
trwtse. and subject to (2) below, the Con- 
iruxot will promptly notify the Contracting 
Oftcer m writing of the intended use by the 
Contractor or a subcontractor to performance 
«this contract of any Item, component or 
for which data (called tor by this 
contort.| 1 (whether or not called for by 
«u conLract,| i suitable for competitive pro- 
<J“wncnt. would fall within paragraph 
above (Lsl, If And when furnished, 
wght 6# furnished with limited rights). 

(3) Such notification ta not required with 

topeetto. 

(1) Standard commercial Items which ore 
fcumfaciured by more than one source of 

•Wy; or 

components or processes tor 
vhlch such notice was given pursuant to pre- 
of rights to data to connection 

this con track. 

_ (3) Contracting Officer approval Is not 
I™***? under this clause for the Contrac- 
? tOUM Item, component or process to 
^performance of the contract. <August 


• a • • 

'f' Identification of experimental , 
developmental or research work. To pre- 
71.misinterpretation of the scope 
* # ri ^ts in data provisions of the 
Uic following schedule provl- 
■joh may be Included in contracts which, 
whole or In part, call for experimental. 


language, without brackets, un- 
T u at ■ h» used. 

Kuiguage. without brackets, 
to*—,. dAU u u°t called for under the 
U but *** ContracUng Officer 

sure that data suitable for 
r*j 4 *«tlve prucunnent will be called for to 
•^uw-on contracts. 


developmental or research work as an 
element of performance. 

Coxtbact ScrtEDULX Itzms Rzqunuxo Ex- 

ramofTAL. DrvKLoraurrraL oa Rocuck 

Woxk (Auctnrr 1969) 

For purposes of defining, pursuant to 

Clause_... entitled "Rights in Technical 

Data/’ the nature of the work and the scope 
of rights In data granted to the Government 
It is understood and agreed that items (list 
applicable schedule line items or rubline 
Items or data exhibit numbers) require the 
performance of experimental, developmental, 
or research work This clause does not con¬ 
stitute a determination as to whether or not 
any data required to be delivered under this 
contract falls within the definition of lim¬ 
ited rights data. 

PART 12— LABOR 

14. New 89 12.107 and 12307 are 
added, and Subpart J is revised, as 

follows: 

§ 12*107 Labor standard* enforcement 
report. 

(a) A semiannual report is required 
on compliance with and enforcement of 
the labor standards provisions of the 
Davis-Bacon Act and Contract Work 
Hours Standards Act. The reporting pe¬ 
riods are January 1 through June 30 and 
July 1 through December 31. The reports 
shall be prepared by the contract admin¬ 
istration office and will be submitted 
through channels so as to reach the labor 
relations advisor of the Headquarters 
concerned not later than 25 days after 
the close of the reporting period, Within 
the next 5 days a report thereafter will 
be submitted by the Headquarters to the 
Director for Industrial Relations. Office 
of the Assistant Secretary of Defense 
(Manpower and Reserve Affairs). 

(b) The report shall contain the fol¬ 
lowing information which shall be stated 
separately, as applicable, in two col¬ 
umns—one column for construction work 
subject to the Davis-Bacon Act and Con¬ 
tract Work Hours Standards Act and the 
other column for nonconstruction work 
subject to the Contract Work Hours 
Standards Act, except subparagraphs (2) 
and (3) will not be reported for non- 
construcUon work: 

(1) Period covered; 

(2) Number of construction prime 
contracts awarded; 

(3) Total dollar amount of construc¬ 
tion prime contracts awarded; 

(4) Number of contractors/subcon¬ 
tractors against whom complaints were 
received— 

<i> Prime. 

(11) Subcontractors; 

(5) Number of investigations— 

(i) Undertaken. 

Cli) Completed; 

(6> Number of contractors/subcon- 
traclors found in violation— 

(1) Prime, 

(ii) Subcontractors; 

(7) Amount of wage restitution found 
due— 

(1) Davis-Bacon Act. 

(ii) Contract Work Hours Standards 
Act; 

(8) Number of employees due wage 
restitution under— 


<i> Davis-Bacon Act. 

(11) Contract Work Hours Standards 
Act; 

(9) Amount of liquidated damages as¬ 
sessed under the Contract Work Hours 
Standards Act— 

(I) Number of contracts involved; 

(10) Number of complaints received 
from— 

(i) Labor unions, 

(11) Individual employees. 

(iii) Department of Labor, and 

(iv) Others, including Congressional; 

(II) Number of employees and the 
total amount paid or withheld under— 

(1) Davis-Bacon Act. 

(ii) Contract Work Hours Standards 
Act* 

(ill) Copeland Act; 

(12) Preconstruction activities— 

<i> Number of conferences held. 

(ii) Letters sent; 

(13) Number of compliance checks 
performed; 

(14 > Number of employees interviewed. 

§ 12.307 labor itamlartU enforcement 
report* 

See § 12.107. 


Subport J—Service Contract Act of 
1965 

Sac. 

12.1001 statutory requirements. 

12.1003 Applicability. 

12.1002- 1 General. 

12.1002 2 Geographical coverage of the Act, 

12.1002- 3 Service employee. 

12 1003 Department of Labor regulation*. 

12.1004 Contract clause*. 

12 1005 Administration and enforcement. 
12.1000-1 Responsibilities of Department 
of Labor. 

12.1005 2 Notice of Intention to make a 

service contract. 

12.1005- 3 Contract minimum wage deter¬ 

minations and fringe benefit 
specification, 

12.1005- 4 Additional classifications (con¬ 

formable rates). 

12.1005 5 Notice of award. 

12.1005- 6 Department of Labor Form SC-1. 

12.1005- 7 Inquiries concerning the Act. 

12.1005- 8 Contract modifications. 

12.1005- 9 Withholding of contract pay¬ 

ment* and contract termina¬ 
tion. 

12.1005- 10 Cooperation with the Depart¬ 

ment of Labor. 

12.1005- 11 Role of the Comptroller General. 

12.1006 Labor Standards Enforcement 

Report. 


AtrrNoarrv: The provisions of this Subpart 
J issued under secs 2202. 2301-2314. 70A Stst. 
120. 127-133; 10 U-S.C. 2202, 2301-23)4. 


§ 12.1001 Statutory requirrmruU. 

The McNamara-O’Hara Service Con¬ 
tract Act of 1965, UB.C. 351. referred 
to in this Part as the "Act", embraces 
two general requirements with respect to 
service contractu entered into by Federal 
agencies. 

(a) No contractor or subcontractor 
holding a Federal service contract shall 
pay any of his employees engaged In 
such work less than the minimum wage 
specified In section 6(a)(1) of the Fair 
Labor Standards Act of 1938. as amended 
(29 UB.C. 201 et seq.); and 
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(b) Federal service contracts In excess 
of $2,500 shall contain the provisions re¬ 
quired by the Act with respect to such 
matters as minimum wages, including 
fringe benefits, to be paid the various 
classes of service employees engaged In 
the performance of the contract, safe 
end sanitary working conditions, and 
notification to employees of the com¬ 
pensation required under the Act. 

§ 12.1002 Applicability. 

§ 12.1002—1 General. 

Subject to statutory exemptions or 
administrative exemptions by the Secre¬ 
tary of Labor under section 4(b) of the 
Act: 

(a) The requirement set forth in 
112.1001(a) applies to any contract with 
the Federal Government, the principal 
purpose of which is to furnish services 
tlirough the use of service employees (as 
defined in i 12.1002-3); and 

<b) The requirement set forth in 
1 12.1001(b) applies to every contract 
(and any bid specification therefor) 
entered into by the Federal Government 
in excess of $2,500 whether negotiated or 
advertised, the principal purpose of 
which Is to furnish services through the 
use of service employees (as defined in 
S 12.1002-3). 

§ 12.1002—2 Geographical coverage of 
llie Act. 

The Act applies to work performed in 
any State of the United 8tates, the Dis¬ 
trict of Columbia, Puerto Rico, the 
Virgin Islands, Outer Continental Shelf 
lands as defined in the Outer Continen¬ 
tal Shelf Lands Act, American Samoa, 
Guam, Wake Island, Enlwetok Atoll, 
Kwajaleln Atoll, Johnson Island, but 
does not apply to work performed in any 
otlver territory under the Jurisdiction of 
the United States or any U-8. base or 
possession within a foreign country. 

g 12.) 002—3 Service employee. 

(a) Definition of service employees. As 
defined in the Act, the term “service em¬ 
ployee" means guards, watchmen, and 
any person engaged in a recognized trade 
or craft, or other skilled mechanical 
craft, or in unskilled, semiskilled, or 
skilled manual labor occupations; and 
any other employee including a foreman 
or supervisor in a position having trade, 
craft, or laboring experience as the para¬ 
mount requirement; and shall include 
all such persons regardless of any con¬ 
tractual relationship that may be alleged 
to exist between a contractor or subcon¬ 
tractor and such persons. 

(b) Types of covered service contracts 
illustrated. Types of contracts, the prin¬ 
cipal purpose of which is to furnish serv¬ 
ices through the use of service employ¬ 
ees. ore too numerous and varied to per¬ 
mit an exhaustive listing. The following 
list is illustrative, however, of the types 
of services called for by such contracts 
that have been found to come within the 
coverage of the Act. 

• 1) Aerial spraying. 

(3) Aerial reconnaissance for fire 
detection. 

(3) Ambulance service. 


(4) Cafeteria and food service. 

< 5) Chemical testing and analysis. 

< 6) Clothing alteration and repair, 

(7) Custodial and Janitorial services. 

(8) Electronic equipment maintenance 
and operation. 

<9) Flight training. 

(10) Forest firefighting. 

(11) Geological field surveys. 

(12) Grounds maintenance. 

(13) Guard or watchman service. 

(14) Landscaping (other than part 
of construction). 

(15) Laundry and dry cleaning. 

(16) Linen supply service. 

(17) Lodging and meals. 

(18) Mail hauling. 

(19) Maintenance and repair of motor 
equipment. 

(20) Maintenance and repair of office 
equipment. 

(21) Miscellaneous housekeeping. 

< 22) Motor pool operation. 

(23) Packing and crating. 

(24) Parking services. 

(25) Snow removal. 

(26) Stenographic reporting. 

(27) Support services at military in¬ 
stallations. 

(28) Taxicab services. 

(29) Tire and tube repairs. 

(30) Transporting property or person¬ 
nel. 

(31) Trash and garbage removal. 

(32) Warehouse or storage. 

(33) Drafting and illustrating. 

(34) Mortuary services. 

S 12.1003 Department of Labor regula¬ 
tion*. 

Pursuant to the Service Contract Act 
of 1965, the Department of Labor has 
Issued Parts 4 and 1516, Title 29. Code of 
Federal Regulations, providing for the 
administration and enforcement of the 
Act. The regulations include coverage of 
the following matters relating to the re¬ 
quirements of the Act : 

(a) Service contract labor standards 
provisions and procedures (Subpart A. 
Part4 (29CFR)); 

(b> Equivalents of determined fringe 
benefits (Subpart B. Part 4 (29 CFR)); 

(c) Application of the Service Con¬ 
tract Act of 1965 (rulings and Interpreta¬ 
tions) (Subpart C. Part 4 (29 CFR)); 
and 

(d) Safe and sanitary working condi¬ 
tions (Part 1516 of Title 29 CFR) . 
§12.1001 Contract clmnc*. 

<a> Clause for Federal service contracts 
in excess of $2500. The Act provides for 
inclusion of an appropriate clause in 
every contract entered into by Federal 
agencies in excess of $2,500 the principal 
purpose of which is to furnish services 
in the United States through the use of 
service employees, except contracts iden¬ 
tified in section 7 of the Act or those ex¬ 
empted by the Secretary of Labor under 
section 4(b) of the Act. Accordingly every 
invitation for bids, request for proposals, 
or other form of solicitation to which this 
paragraph is applicable shall provide for 
Inclusion of, and every contract shall con¬ 
tain. the following clause : 


Service Contract Act of 1065 
(September 1066) 

This contract, to the extent that It U of 
the character to which the Service Com met 
Act of 1065 (Public Law 80-286) applies \% 
subject to the following provision* and to all 
other applicable provisions of the Act and the 
regulations of the Secretary of Labor there¬ 
under (29 CFR Parts 4 and 1516). 

(a) Compensation. Each service employee 
employed in the performance of this con¬ 
tract by the Contractor or any subcon true tor 
shall be paid not leas than the minimum 
monetary wage and shaU be furnished fringe 
benefits in accordance with the wage* and 
fringe benefits determined by the Secretary 
of Labor or his authorized representative, 
a* specified In any attachment to this con¬ 
tract. If there la such an attachment, any 
class of service employees which is not luted 
therein, but which Is to be employed under 
this contract, ohAll be classified by the Con¬ 
tractor so as to provide a reasonable rela¬ 
tionship between such classification* sod 
those listed in the attachment, and shall be 
paid such monetary wages and furnished 
such fringe benefits as are determined by 
agreement of the interested parti w. who 
shall be deemed to be the contracting sgvncy, 
the Contractor, and the employees who will 
perform on the contract or their representa¬ 
tives. If the Interested parties do not agree 
on a classification or reclassification which 
Is. In fact, conformable, the Contracting offi¬ 
cer shall submit the question, together with 
his recommendation, to tho Administrator 
of the Wage and Hour and Public Contracts 
Divisions, Department of Labor, or hh au¬ 
thorized representative for final determina¬ 
tion. Failure to pay such employees the com¬ 
pensation agreed upon by the interested 
parties or finally determined by the Adminis¬ 
trator or his authorised representative shall 
be a violation of this contract. No employee 
engaged In performing work on this contract 
shall in any event be paid less than the min¬ 
imum wage specified under section 6(a)(1) 
of the Fuir Labor Standards Act of 1938. « 
amended ($1.60 per hour). 

(b) Obligation to fumith fringe benefiti 
The Contractor or subcontractor may dis¬ 
charge the obligation to furnish fringe bene¬ 
fits specified In the attachment or deter¬ 
mined conformably thereto by furnishing 
any equivalent combinations of fringe bene¬ 
fits. or by making equivalent or differential 
payments In cash, pursuant to applicable 
rules of the Administrator of the Wage and 
Hour and Public Contracts Division*, De¬ 
partment of Labor (Subpart B of Part 4 
(29 CFR)). 

(c) Minimum wage. In the absence of a 
minimum wage attachment for this contract 
neither the Contractor nor any subcontractor 
under this contract shall pay any of his em¬ 
ployees performing work under the contract 
(regardless of whether they are service em¬ 
ployees) less than tho minimum wage speci¬ 
fied by section 6(a)(1) of the Fair Labor 
Standards Act of 1938 ($180 per hour), How¬ 
ever. In case* where section 6(e)(2) of the 
Fair Labor Standards Act of 1938 H appU- 
cable, the rates specified therein will apply 
Nothing In this provision shall relieve the 
Contractor or any subcontractor of any other 
Obligation under law or contract for the pay¬ 
ment of a higher wage to any employee 

(d) Notification to employees , The Con¬ 
tractor and any subcontractor under thii 
contract shall notify each service employee 
commencing work on this contract of the 
minimum monetary wage and any (ring* 
benefits required to be paid pursuant to UU» 
contract, or shall post a notice of such v*#** 
and benefits In a prominent and sccwsiw* 
pi see at the worksite, using such po***** 1 
may be provided by the Department of Labor. 
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(e) S«/c <md sanitary working conditions. 
The Contractor or subcontractor shall not 
permit any part of the services called for by 
thU contract to bo performed In buildings 
or surrounding* or under working condi¬ 
tions provided by or under the control or 
supervision of the Contractor or subcon¬ 
tractor which are unsanitary or hazardous 
or dnngcrou* to the health or safety of ser¬ 
vice employee* engaged to furnish these 
lervices. Except Insofar a* a noncomptlance 
can be justified as provided In section 1516.1 
10 ) of Title 29 CPR, this will require compli¬ 
ance with the applicable standard*, specifica¬ 
tions. and codes developed and published by 
the VS. Department of Labor, any other 
agency of the United States, and any nation¬ 
ally recognized professional organization 
•uch or. without limitation, the following: 

National Bureau of Standard*. U.S. Depart¬ 
ment of Commerce. 

Public Health Service. US. Department of 
Health. Education, and Welfare. 

Bureau of Mine*. US. Deportment of the 

Interior. 

United States of America Standard* Institute 
(American Standard* Association). 

National Fire Protection Association. 

American Society of Mechanical Engineers. 
American Society far Testing and Materials. 
American Conference of Governmental In¬ 
dustrial Hygienist*. 

Information a* to the latest standards, 
specifications, and oode* applicable to the 
contract Is available at the office of the 
Director of the Bureau of Labor Standards. 
US. Department of Labor. Railway Labor 
Building. 400 Pim Street NW . Washington. 
D.C. 20212. or at any of the regional offices of 
the Bureau of Labor Standards as follows: 

(II North Atlantic Region. 341 Ninth Ave¬ 
nue. Room 920. New York. N Y 10001 (Con¬ 
necticut. Maine. Massachusetts, New Hamp¬ 
shire. New York. Rhode Island. Vermont. New 
Jersey, and Puerto Rico). 

(2i Middle Atlantic Region. 1110 B Fed¬ 
eral Building. Charles Center. 31 Hopkins 
PUrs. Baltimore, Md. 21201 (Delaware, Dis¬ 
trict of Columbia, Maryland. North Carolina, 
Pennsylvania Virginia, and West Virginia). 

(31 South Atlantic Region, 1371 Peachtree 
Street NE. Suite 723. Atlanta. Ga. 30309 
(Alabama. Florida, Georgia. Mississippi. 
South Carolina, and Tennessee). 

<41 Great Lake Region. B48 Federal Office 
Building. 219 South Dearborn Street. Chi¬ 
cago. Ill 00604 (Illinois. Indiana. Kentucky. 
Michigan Minnesota. Ohio, and Wisconsin). 

(5) Mid-Western Region. 3100 Federal 
Oftce Building. Oil Walnut Street. Kansas 
City. Mo 04100 (Colorado. Idaho. Iowa. Kan- 
ua. Missouri. Montana. Nebraska. North Da¬ 
kota. south Dakota. Utah, and Wyoming). 

!•) Western Gulf Region, 411 North Akard 
Street. Room 801. Dallas. Tex. 75201 (Arknn- 
Louisiana, New Mexico. Oklahoma, and 
Tex**) 

• 7 > Pacific Region. 10353 Federal Building 
450 Golden Gate Avenue, Box 38017, San 
Francisco. Calif 94102 (Alaska. Arizona. Cali¬ 
fornia. Hawaii. Nevada. Oregon. Washington. 

and Guam) 

If) Records. The Contractor and each sub¬ 
contractor performing work subject to the 
het shun make and maintain for 3 year* 
Iran me completion of the work records con- 
**lmng the Information specified below for 
employee subject to the Act and shall 
“»*xe the m available for Inspection and 
yjjJcrlpUcHi by authorized representatives 
Admlt| l*tratar of the Wage and Hour 
Public Contract* Divisions. O S, Depart- 
of Labor. 

U) Hu name and address 
«> work classification or claaalfica- 
tn' **** or ***** <*f monetary wage* and 
n 8« benefit* provided, rate or rates of 
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fringe benefit payment* in lieu thereof, and 
total dally and weekly compensation. 

(3) His dally and weekly hours so worked. 

(4) Any deductions, rebate*, or refunds 
from hi* total dally or weekly compensation. 

(5) A list of monetary wages and fringe 
benefit* for those classes of service employee* 
not Included In the minimum wage attach¬ 
ment to this contract, but for which such 
wage rate* or fringe benefit* have been de¬ 
termined by the Interested parties or by the 
Administrator of the Wage and Hour and 
Public Contract* Divisions, Department of 
Labor, or his authorized representative pur¬ 
suant to the labor standard* in paragraph 
(a) of this clause. A copy of the report re¬ 
quired by paragraph (J) of this clause shall 
be deemed to be such a list. 

(g) Withholding of payment* and termi¬ 
nation of contract . The Contracting Officer 
shall withhold or cause to be withheld from 
the Government Prime Contractor under this 
or any other Government contract with the 
Prime Contractor such sums os he, or an 
appropriate officer of the Labor Department, 
decides may be necessary to pay underpaid 
employee*. Additionally, any failure to com¬ 
ply with the requirements of this clause re¬ 
lating to the Service Contract Act of 1965 
may be grounds for termination of the right 
to proceed with the contract work. In such 
event, the Government may enter into other 
contracts or arrangement* for completion of 
the work, charging the Contractor In default 
with any additional cost 

(h) Subcontractors. The Contractor agree* 
to insert the paragraphs of this clause relat¬ 
ing to the Service Contract Act of 1985 In 
all subcontract*. The term ''Contractor’* as 
used In these paragraphs In any subcontract, 
shall be deemed to refer to the subcontractor, 
except in the term “Government Prime 
Contractor." 

(I) Service employee. As vised In this 
clause relating to the Service Contract Act 
of 1966, the term “service employee" means 
guards, watchmen, and any person engaged 
in a recognized trade or craft, or other skilled 
mechanical craft, or in unskilled, semiskilled, 
or skilled manual labor occupations: and any 
other employee including a foreman, or su¬ 
pervisor in a position having trade, craft, 
or laboring experience as the paramount re¬ 
quirement; and shall Include all such per¬ 
sons regardless of any contractual relation¬ 
ship that may be alleged to exist between a 
Contractor or subcontractor and such 
persons. 

(J) Contractor's report. If there Is a wage 
determination attachment to this contract 
and one or more classes of service employees 
which are not listed thereon are to be em¬ 
ployed under the contract, the Contractor 
shall report to the Contracting Officer the 
monetary wages to be paid and the fringe 
benefits to be provided each such class or 
service employee Such report shall be made 
promptly as soon as such compensation has 
been determined as provided in paragraph 
(a) of this clause. 

(k) Regulations incorporated by refer¬ 
ence. All interpretations of the Service Con¬ 
tract Act of 1985 expressed In Suhpart C of 
Part 4 (29 CFRi are hereby incorporated by 
reference in this contract. 

(l) These clause* relating to the Service 
Contract Act of 1966 shall not apply to the 
following: 

(1) Any contract of the United State* or 
District of Columbia for construction, altera¬ 
tion and or repair, including painting and 
decorating of public building* or public 
works; 

(2) Any work required to be done In ac¬ 
cordance with the provisions of the Walsh - 
Healey Public Contracts Act (49 8tat. 2030); 

(3) Any contract for the carriage of 
freight or personnel by vessel, airplane, bus. 
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truck, express, railway line, or oil or gas 
pipeline where published tariff rates are in 
effect, or where such carriage Is subject to 
rate* covered by section 22 of the Interstate 
Commerce Act: 

(4) Any contract for the furnishing or 
service* by radio, telephone, telegraph, or 
cable companies, subject to the Communica¬ 
tions Act of 1934; 

(5) Any contract for public utility serv¬ 
ices. Including electric light and power, 
water, steam, and gas; 

(0) Any employment contract providing 
for direct services to a Federal agency by an 
Individual or individuals; 

(7) Any contract with the Post Office De¬ 
partment. the principal purpose of which is 
the operation of postal contract stations: 

(8) Any services to he furnished outside 
the United State* For geographic purposes, 
the “United States” Is defined in section 8(d) 
of the Service Contract Act to include any 
State of the United State*, the District of 
Columbia. Puerto Rico, the Virgin Islands. 
Outer Continental Shelf Lands, as defined 
in the Outer Continental Shelf Lands Act, 
American Samoa. Guam, Wake Island. Eni- 
wetok Atoll, Kwajaleln Atoll, Johnston Is¬ 
land It does not Include any other territory 
under the jurisdiction of the United State* 
or any US. base or possession within a 
foreign country. 

(9) Any of the following contracts ex¬ 
empted from all provisions of the Service 
Contract Act of 1985. pursuant to section 
4(b) of the Act. which exemptions the 
Secretary of Labor hereby finds necessary and 
proper in the public Interest or to avoid seri¬ 
ous impairment of the conduct of Govern¬ 
ment business: Contracts entered into by the 
United States with common carriers for the 
carriage of mail by roll, air (except air star 
routes), bus, and ocean vessel, where such 
carriage is performed on regularly scheduled 
runs of the trains, airplanes, buses, and ves¬ 
sels over regularly established route* and ac¬ 
count* for an Insubstantial portion of the 
revenue therefrom. 

(ml Notwithstanding any of the provi¬ 
sions in paragraphs (a) through (k) of this 
clause, relating to the Service Contract Act 
of 1905. the following employees may be em¬ 
ployed in accordance with the following 
variations, tolerances, and exemptions, which 
the Secretary of Labor hereby find* pursuant 
to section 4(b) of the Act to be necessary 
and proper in the public Interest or to avoid 
serious Impairment of the conduct of Gov¬ 
ernment business: 

(1) (1) Apprentices, student-learners, and 
workers whose earning capacity Is Impaired 
by age. physical, or mental deficiency or in¬ 
jury may be employed at wage* lower than 
the minimum wages otherwise required by 
section 2(a)(1) or 2(b)(1) of the Service 
Contract Act or 1965. without diminishing 
any fringe benefit* or coae payments In lieu 
thereof required under section 2(a)(2) of 
that Act, In accordance with the procedures 
prescribed for the employment of apprentices, 
student-learners. handicapped persons, and 
handicapped clients of sheltered workshop* 
under section 14 of the Fair Labor Standards 
Act of 1938. in the regulations Issued by the 
Administrator of the Wage and Hour and 
Public Contracts Divisions of the Department 
of Labor (Parts 520. 521, 524. and 525 of 29 
CFR). 

(U) The Administrator will Issue certifi¬ 
cates under the 8ervtce Contract Act of 1905 
for the employment of apprentices, student- 
learners. handicapped persons, or handi¬ 
capped clients of sheltered workshops not 
subject to the Fair Labor Standards Act of 
1938. or subject to different minimum rate* 
of pay under the two acts, authorizing appro¬ 
priate rate* of minimum wage* (but without 
changing requirements concerning fringe 
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benefits or supplementary cam payment* In 
lieu thereof), applying procedure* prescribed 
by the applicable regulations issued under 
the Fair Labor Standards Act of 1928 (Parts 
520.521.524. and 525 of 29 CFR ). 

(lit) The Administrator will also withdraw, 
annul, or cancel such certificates in accord¬ 
ance with the regulations In Part* 525 and 
528 or Title 29 of the Code of Federal 
Regulations. 

(2) An employee engaged In an occupation 
In which he customarily and regularly re¬ 
ceives more than 820 a month In tips may 
have the amount of his Ups credited by his 
employer against the minimum wage re¬ 
quired by section 2(a|(l) or section 2(b)(1) 
of the Act. In accorda nce with the regula¬ 
tions in Part 531 of 29 CFR: Provided. Ao*e- 
crer. That the amount of such credit may 
not exceed 80 cents per hour. 

(b) Clause for Federal service con¬ 
tracts not in excess of %2 £oq. Federal 
agencies are required to include the fol¬ 
lowing clause in every contract not in 
excess of $2,500 which has as its princi¬ 
pal purpose the furnishing of services 
through the use of service employees, 
except: 

(1) Those transactions identified in 
paragraph (1) of the clause in paragraph 

(a) of this section: 

(2) A contract for services to be fur¬ 
nished outside the United States (sec 
6 12.1002-2). or 

(3) A contract exempted by the Secre¬ 
tary of Labor under section 4(b) of the 
Act <see paragraph (m) of the clause in 
paragraph (a) of this section). 

Snvicx Coxtract OF 1965 ( Sjcpte M ■XU 1968) 

Kxcept to the extent that an exemption, 
variation, or tolerance would apply pursuant 
to 29 CFR 4 6 if this were a contract In excess 
of $3,500. the Contractor and any subcontrac¬ 
tor hereunder shall pay ail of bis employees 
engaged in performing work on the contract 
not less than the minimum wage specified 
under section 6(a)(1) af the Fair Labor 
Standards Act af 1938. as amended ($1.60 per 
hour). However, In cases where section 
6(e) (2) of the Pair Labor Standards Act of 
1938 Is applicable, tbe rates specified therein 
wUl apply. All regulations and Interpretations 
of the Service Contract Act of 1965 expressed 
In 29 CFR Part 4 are hereby Incorporated by 
reference In this contract. 

<c) Basic ordering agreements and 
blanket purchase agreements . In the case 
of the basic ordering agreement or 
blanket purchase agreement, the amount 
thereof for purposes of paragraphs (a) 
and <b) of this section shall be the aggre¬ 
gate amount of all orders estimated to 
be placed thereunder for 1 year after 
the effective date of the agreement. If 
a basic ordering agreement continues or 
is extended, such estimate shall be 
made annually for each year after 
the first and the agreement modified 
accordingly. 

(d) Linen supply service clauses. (1) 
In contracts for linen supply services 
containing the clause in paragraph (a) 
of this section (i.c., contracts in excess of 
$2,500) insert the Linen 8upply Services 
clause set forth in 5 7.104-22 of this 
chapter. 

(2) In contracts for linen supply serv¬ 
ices containing the clause in paragraph 

(b) of this section (l.e., contracts for 
$2,500 or less), Insert the following: 


RULES AND REGULATIONS 

Li.vxn Supply Sxavicz Contracts 
(SxrTKikiarx 1968) 

The special minimum wage provisions of 
section 6(e) (2) of the Fair labor Standards 
Act for linen supply service contracts en¬ 
tered Into with the U.8. Oovemmenl on or 
after February 1. 1967. shall apply to all 
employees (except those qualifying for the 
minimum wage and overtime exemption un¬ 
der section 13(a) (1) of the Fair Labor Stand¬ 
ards Act) in an establishment providing such 
linen supply services. Such employees must 
be paid not lews than $1.15 per hour as of 
February 1, 1968. with annual increments 
of 16 cents per hour, as of February 1 each 
year, Increasing to a minimum rate of $1.60 
per hour as of February 1. 1971. However, 
if more than 50 per centum of the gross an¬ 
nual dollar volume of sales made or business 
done by an establishment Is derived from 
providing linen supply services under con¬ 
tracts or subcontracts with the United States, 
all employees In the establishment (other 
than employees qualifying for the minimum 
wage and overtime exemption under section 
13(a)(1) of the Fair Labor Standards Act) 
must be paid at least $1.60 per hour as of 
February 1, 1968. 

(c> Price adjustment clause, in a serv¬ 
ice contract with an option to renew 
which contains the clause in paragraph 
(a) of this section, insert the Fair La¬ 
bor Standards Act and Service Contract 
Act—Price Adjustment clause set forth 
in 5 7.107(d) of this chapter. 

§ 12.1003 Administration and enforce¬ 
ment. 

§ 12.1003—1 He*pon«ilMlitie# of Depart¬ 
ment of I*»bor. 

The Secretary of Labor is authorized 
and directed to administer and enforce 
the provisions of the Act. to make rules 
and regulations, issue orders, make de¬ 
cisions, and take other appropriate ac¬ 
tion under the Act. 

§ 12.1003—2 Notice of intention In make 
a service conlrart. 

(a) Not less than 30 day s prior to any 
invitation for bids or the commencement 
of negotiations for any contract exceed¬ 
ing $2,500 which may be subject to the 
Act (or for any contract of an indefinite 
amount, unless the contracting officer 
has definite knowledge that It will not 
exceed $2,500 in any event). the contract¬ 
ing officer shall file Standard Form 98. 
Notice of Intention to Make a Service 
Contract and Response to Notice, with 
the Administrator. Wage and Hour and 
Public Contracts Divisions. Department 
of Labor, and Include all available pay¬ 
roll data. The back of the form contains 
instructions for its completion (not¬ 
withstanding the Instructions on the 
form, only the original and three copies 
shall be forwarded). Whenever detailed 
Information which is requested is not 
readily available, such pertinent general 
information as is available should be 
provided. For example, if meaningful es¬ 
timates of the number of service employ¬ 
ees in various classes to be used on the 
contract cannot be made, estimates of the 
total number of employees or of the num¬ 
bers falling within the categories enu¬ 
merated In 5 12.1002-3(a) should be sup¬ 
plied. if practical. The "ResjKmse" por¬ 
tion of the original of the form will be 


completed by the Wage and Hour and 
Public Contracts Divisions and returned 
to the contracting agency, advising the 
agency of any determination of minimum 
monetary wages and fringe benefits ap¬ 
plicable to the contract. 8upplli\s of 
Standard Form 98 arc available in all 
GSA supply depots under stock number 
7540-926-3972. 

(b) If exceptional circumstance* pre¬ 
vent the filing of the notice of intention 
required by this section on or before a 
date 30 days prior to any invitation for 
bids or the commencement of negotia¬ 
tions. the notice shall be submitted to 
the Administrator. Wage and Hour and 
Public Contracts Divisions, Department 
of Labor, as soon as practicable with a 
detailed explanation of the special cir¬ 
cumstances which prevented timely 
submission. 

§ 12.1003—3 Conlrart minimum 

drlerminjition* and fringe bcmlit 
• prrifi ration. 

(a) Prior to award. The Invitation for 
bids or request for proposals actually is¬ 
sued, as well as any contract entered into, 
in excess of $2,500, shall contain an at¬ 
tachment setting forth the minimum 
wages and fringe benefits specified in 
any applicable currently effective deter¬ 
mination, Including any' expressed in 
any document referred to in subpara¬ 
graphs (1) or (2) of this paragraph: 

(1) Any written communication from 
the Administrator, responsive to the no¬ 
tice required by 5 12.1005-2(a) ; however, 
such communications received by the 
Federal agency later than 10 days be¬ 
fore the opening of bids or the date es¬ 
tablished for the initial receipt of 
proposals shall not be effective except 
where the agency finds that there is a 
reasonable time to notify bidders or of- 
ferors thereof: 

(2) Any revision of the wage determi¬ 
nation prior to the award of the contract 
or contracts: however, revisions received 
by the Federal agency later than 10 days 
before the opening of bids or the date 
established for the initial receipt of pro¬ 
posals shall not be effective except where 
the agency finds that there is a reason¬ 
able time to notify bidders or offerors of 
the revision. 

(b) Subsequent to award . If a required 
wage determination is not included in 
the solicitation or contract (either be¬ 
cause the notice required by 5 12.1005-2 
is not filed or is not filed in the time pro¬ 
vided by 5 12.1005-2(a)), and if the 
contracting officer receives a wage deter¬ 
mination from the Department of Labor 
within 30 days of the late filing of the 
notice or the discovery’ by the Depart¬ 
ment of Labor of the failure to include 
a wage determination required by this 
subpart— 

<1) The contracting officer shall at¬ 
tempt to negotiate a bilateral modifica¬ 
tion to: 

<i) Incorporate the Service Contract 
Act Clause in 5 12.1004(a), if not pre¬ 
viously included: 

(ii> Incorporate the wage determina¬ 
tion which shall be effective as of tn* 
date of issuance unless otherwise speci¬ 
fied; and 
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dll) Equitably adjust the contract 
price to compensate for any increased 
cost of performance under the contract 
caused by the wage determination. 

<2> If the contracting officer is unable 
to negotiate a contract modification in¬ 
corporating the wage determination, he 
shall document the contract file to show 
the efforts made. 

(3) In the event the contracting offi¬ 
cer questions the applicability of the 
Service Contract Act to the contract, he 
shall forward the matter for resolution 

m follows: 

for iho Army: Astlstant Secretary of the 
Army (I&L). Attention: Labor Advisor. 
fOr the Navy: Chief of Naval Material, At¬ 
tention: MAT 02L, 

for the Air Force: Deputy Chief of Staff 
Svstems and Logistics, Attention: AF6P 

PDA 

for DSA: Executive Director for Procurement 
and Production. Attention: DSAH-PL. 
for DC A: Defense Communications Agency 
Headquarters. Attention: Counsel. 


If the appropriate foregoing office deter¬ 
mines that the Service Contract Act is 
not applicable to the contract, it shall 
advise the Department of Labor of the 
basis for the determination of Inappli¬ 
cability. No further action need be taken 
on Uie wage determination by the con¬ 
tracting officer In the absence of a deter¬ 
mination by the Secretary of Labor that 
the contract is subject to the Act. 


I 12.11105—- ft Additional rln*»iftrat»mt« 
(ran form ublr rate*). 


(a i Prior to award. If, as a result of 
submission of a Notice of Intention 
1 Standard Farm 98 >, and prior to is¬ 
suance of an invitation for bids or re- 
yuest for proposals, the Department of 
Labor issues a wage determination con¬ 
taining some, but not all. of the classifi¬ 
cations and rates requested, the con¬ 
tracting officer shall delete from the at¬ 
tachment those classifications for which 
00 wage determinations were received. 
The contracting officer then shall pro- 
c *cd with the procurement (but see 
Paragraph <b> of this section(. 

<b) Subsequent to award. Where a 
classification was deleted from the at¬ 
tachment to the solicitation because no 
jjage determination for that classifica¬ 
tion was received from the Department 
« Labor or where additional classiflca- 
, not previously contemplated are 
‘Ound necessary after award, the pro- 
set forth In paragraph (a) of 
toe contract clause set forth In $ 12.1004 
shall be followed. 

12.1003-5 Notic e of award. 


Standard Form 99. Two copies o 
Form 99 shall be prepared fo 
m of * 2 - 500 or more but less thai 
WO containing the clause roquirei 
7*4**°04<a > . the initial order <lf les 
iiv» n * 000) tinder an indefinite de 

* r type contract or basic order agree 
containing the clause required b; 
abnw* 4 *- ^ Initial «tll under ; 
th* purch **c agreement contalnlm 

SuJKK required by f 12.1004<a> 
tn* ^° nn W shall be forwarded t 
Admi* of Labor, Attention 

anunistrator. Wage and Hour and Pub 


lie Contracts Divisions. Washington, D.C. 
20210. The form shall be completed as 
follows: 

(1) Items 1 through 7 and 12 and 13: 
Self-explanatory; 

(2) Item 8: Enter the notation “Serv¬ 
ice Contract Act of 1965 M ; 

(3) Item 9: Leave blank: 

(4) Item 10: (1) Enter the notation 
“Major Category/* and indicate beside 
this entry the general service area into 
which the contract falls (e.g., food serv¬ 
ices, custodial-janitorial service, garbage 
collection, insect and rodent control, 
laundry and dry cleaning services), and 

<11> Enter the heading “Detailed De¬ 
scription/* and following this entry set 
forth a detailed description of the serv¬ 
ices to be performed; and 

(5) Item U: Enter the dollar amount 

of the contract, or the estimated dollar 
value with a notation “estimated * (If the 
exact amount is not known). If neither 
the exact nor the estimated dollar value 
Is known, enter “Indeflnte/* or “Not to 
exceed $-“ 

Supplies of Standard Form 99 are avail¬ 
able in all GSA supply depots under 
stock number 7540-634^-4049. 

(b> DD Form 350. Awards of service 
contracts of $10,000 or more and orders 
of $10,000 or more under Indefinite de¬ 
livery type contracts and basic ordering 
agreements are reported to the Depart¬ 
ment of Labor by the Office of the Secre¬ 
tary of Defense from information 
contained in the Individual Procurement 
Action Report (DD Form 350). There¬ 
fore, the contracting officer need not 
report such awards directly to the De¬ 
partment of Labor. 

§ 12.1003—O Drpnrtmrnl of l^ilxir Form 

sc-l. 

The contracting officer shall furnish 
the contractor with Department of La¬ 
bor Form 8C-1 < combination letter and 
poster) at the Ume of contract award 
and shall ensure that the form is In the 
possession of the contractor for appro¬ 
priate posting prior to performance of 
the contract. The form advises employees 
of their benefits under the Act and satis¬ 
fies the notice requirements In paragraph 
< d • of the contract clause prescribed in 
} 12.1004(a). Contractors are required to 
post the form at a prominent and acces¬ 
sible place at the worksite. Supplies of 
the form may be obtained from the Wage 
and Hour and Public Contracts Divi¬ 
sions. Department of Labor, Washington. 
DC 20210 

§ 12.1003—7 Inquirfr* <o mriming the 
An. 

Contractors or contractor employees 
who inquire concerning the Act shall be 
advised that rulings regarding such mat¬ 
ters fall within the jurisdiction of the 
Department of Labor and shall be given 
the address of the appropriate Regional 
Director of the Wage and Hour and 
Public Contracts Divisions of the Depart¬ 
ment of Labor (see $ 12.607). 

§ 12.1003—0 Contract nnHiiliralion*. 

• a» Bilateral contract modifications. 
Generally, a bilateral contract modifica¬ 


tion affecting the scope of the work is 
regarded as a new contract for purposes 
of the Act and the regulations there¬ 
under. Therefore, prior to entering into 
such modification, the contracting officer 
shall forward Standard Form 98 to the 
Administrator. In accordance with the 
procedure set forth In § 12 1005-2*a). 
except that: 

(1) In the ‘Estimated Solicitation 
Date” block, enter the date the informa¬ 
tion is needed; and 

(2) In Block 4. enter '‘Modification 

of Existing Contract for _ 

(Describe type 

--- Services/* 

of service*) 

Bilateral contract modifications that are 
unrelated to the labor requirements of 
a contract shall not be deemed to create 
a new* contract for purposes of the Act, 
nor shall insignificant changes related 
to labor requirements. 

<b> Extension of contract through 
exercise of option or otherwise. A new 
contract shall be deemed entered Into 
for purposes of the Act when the term 
of an existing contract Is extended, pur¬ 
suant to an option clause or otherwise, 
so that the contractor furnishes services 
over an extended period of time rather 
than being granted extra Ume to fulfill 
his original commitment. Prior to ex¬ 
tending the term of the contract, the 
Contracting Officer shall forward Stand¬ 
ard Form 98 as provided in $ 12.1005-2 
<a> in paragraph (a) of this section, 
inserting appropriate wording in Block 4. 

8 12.1003—0 Withholding of rontru«*t 
payment* and con I nut termination. 

<a* Withholding. (1) As provided by 
the Act. any violation of the contract 
stipulaUons required under paragraphs 
*a> and (c) of the contract clause set 
forth in 1 12.1004(a) or under the con¬ 
tract clause set forth in 5 12.1004(b) 
renders the party responsible therefor 
liable for a sum equal to the amount of 
any deductions, rebates, refunds, or un¬ 
derpayment of compensation due to any 
employee engaged in the performance of 
such contract. Upon the written request 
of the Department of Labor at a level 
no lower than a District Director, so 
much of the accrued payment due on 
the contract or any other contract be¬ 
tween the Government prime contractor 
and the Federal Government, provided 
such other contract is not assigned pur¬ 
suant to 31 U8.C. 203 or 41 U.S.C. 15. 
shall be withheld as Is necessary to pay 
such employees. Such wiUihcld sums 
shall be held In a deposit fund. On order 
of the Administrator, any compensation 
which the head of Federal agency or the 
Administrator of the Wage and Hour and 
Public Contracts Divisions has found to 
be due pursuant to the Act shall be paid 
directly from any accrued payments 
withheld under the Act. 

(2> If the accrued payments withheld 
are insufficient to reimburse all under¬ 
paid service employees, the Government 
may bring an action against the contrac¬ 
tor, subcontractor, or any contract 
sureties to recover the remaining amount 
of underpayments. Any sums thus re¬ 
covered shall be held in the deposit fund 
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and shall be paid, on order of the Secre¬ 
tary of Labor, directly to such underpaid 
employees. Instances of insufficient funds 
withheld shall be reported to: The Gen¬ 
eral Accounting Office for possible setoff 
as may be appropriate: to the Adminis¬ 
trator of the Wage and Hour and Public 
Contracts Divisions of the Department 
of Labor for any of his purposes: and to 
the Department of Justice for any other 
necessary action. 

<b) Termination, In addition, as pro¬ 
vided by the Act. any failure to comply 
with the requirements of any of the 
provisions of the contract clauses set 
forth under 1 12.1004 may be grounds 
for termination, by written notice, of the 
contractor's right to proceed with the 
contract work. In such event, the Gov¬ 
ernment may enter Into other contracts 
or arrangements for completion of the 
work, charging the contractor with any 
additional cost. 

§ 12.100.S-10 Cooperation *it!i tlir De¬ 
partment of Labor. 

The contracting officer shall cooperate 
with representatives of the Department 
of Labor in the examination of records, 
interviews with service employees, and 
all other aspects of investigations under¬ 
taken by the Department of Labor. When 
requested, agencies shall furnish to the 
Administrator any available informa¬ 
tion with respect to contractors, subcon¬ 
tractors. their contracts and the nature 
of the contract services. Violations ap¬ 
parent to the contracting agency and 
complaints received shall be promptly 
referred to the Department of Labor. In 
no event, however, shall complaints by 
employees be disclosed to the employer. 

§12.1(105-11 Hole of the Comptroller 
General* 

The Act provides that the Comptroller 
General shall distribute a list to all Fed¬ 
eral agencies giving the names of per¬ 
sons of firms which have been found to 
be in violation of the Act. Unless the 
Secretary of Labor otherwise recom¬ 
mends. no Government contract shall be 
awarded to any violator so listed or to 
any firm, corporation, partnership, or as¬ 
sociation in which such vfolator has a 
substantial interest until three years 
have elapsed from the date of publica¬ 
tion of the list containing the name of 
the violator. 

§ 12.1006 Ijtbor fttnnriart!* enforcement 
report. 

Sec ! 12.107. 

PART 15—CONTRACT COST PRIN¬ 
CIPLES AND PROCEDURES 

15. The introductory text of § 15.102 
Is revised: 115.104(a) is revised: new 
f 15.108 is added; and IS 15.205-9. 
15.205-23, 15.205-32, 15.205-33. 15.205-41. 
and 15.205-47<a) are revised, as follows: 

§ 15.102 Co*t*rrimbiir*einent supply 
and rearareh contract* *ith concern* 
other than educational inMitution*. 

This category includes all cost-reim¬ 
bursement type contracts <! 3.405 of this 
chapter) for supplies, services, or ex¬ 
perimental, developmental, or research 
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work (other than with educational in¬ 
stitutions as to which $ 15.103 applies, 
and other than with State and local 
governments as to which $ 15.108 ap¬ 
plies), except that it does not include 
facilities contracts (sec i 15.105) or con¬ 
struction contracts (see 3 15.104). The 
cost principles and procedures set forth 
in Subpart B of this part shall be in¬ 
corporated by reference in cost-reim¬ 
bursement supply and research contracts 
with other than educational institutions 
as the basis— 


§15.101 Cort*l ruction contract*. 

(a) Subpart D of this part contains 
principles and procedures for the evalua¬ 
tion and determination of costs in con¬ 
nection with contracts and subcontracts 
for construction, and other than with 
State and local governments as to which 
$ 15.108 applies. This category includes 
all contracts for the construction, alter¬ 
ation. or repair of buildings, bridges, 
roads, or other kinds of real property. It 
also Includes contracts for architect- 
engineer services related to such con¬ 
struction. It does not Include contracts 
for vessels, aircraft, or other kinds of 
personal property, 

• • • • • 

§ 15.108 Grant* and contract* with State 
and local government*. 

Subpart G of this part provides prin¬ 
ciples and standards for determining 
costs applicable to grants and contracts 
with State and local governments. They 
are designed to provide the basis for a 
uniform approach to the problem of de¬ 
termining costs and to promote efficiency 
and better relationships between 
grantees and the Government. These cost 
principles apply to all programs that In¬ 
volve grants and contracts with State 
and local governments. They do not 
apply to grants and contracts with: 

(a) Publicly financed educational in¬ 
stitutions subject to 8ubpart C of this 
part: or 

(b> Publicly owned hospitals and other 
providers of medical care subject to re¬ 
quirements promulgated by the spon¬ 
soring Government agencies. Any other 
exceptions will be approved by the 
Bureau of the Budget in particular cases 
when adequate Justification is presented. 

§ 15.205-9 Depreciation (CWAS—NA). 

«a) Depreciation is a charge to cur¬ 
rent operations which distributes the 
cost of a tangible capital asset, less esti¬ 
mated residual value, over the estimated 
useful life of the asset in a systematic 
and logical manner. It does not involve 
a process of valuation. Useful life has 
reference to the prospective period of 
economic usefulness In the particular 
contractor's operations as distinguished 
from physical life and shall be evidenced 
by the actual or estimated retire¬ 
ment and replacement practice of the 
contractor. 

(b) Normal depreciation on a con¬ 
tractor's plant, equipment, and other 
capital facilities is an allowable element 
of contract cost provided the contractor 
is able to demonstrate that such costs 


are reasonable and properly allocable to 
the contract Subject to paragraphs (e) 
and (f) of tills section: 

(I) Depreciation will ordinarily be 
considered reasonable if the contractor 
follows depreciation policies and pro¬ 
cedures which: 

(1) Arc consistent with the policies 
and procedures he follows In the same 
coot center in connection with his busi¬ 
ness other than Government buslnc-; 

(II) Are reflected in his books of ac¬ 
counts and financial statements, and 

(III) Are used by him for Federal in¬ 
come tax purposes, and are acceptable 
for such purposes: 

(2) Where the depreciation reflected 
on a contractor's books of account and 
financial statements differs from that 
used and acceptable for Federal Income 
tax purposes, reimbursement shall be 
based upon the coot of the asset to the 
contractor amortized over the estimated 
useful life of the property using depre¬ 
ciation methods (straight line, sum of 
the years' digits, etc.) acceptable for in¬ 
come tax purposes. Allowable depreda¬ 
tion shall not exceed the amounts used 
for book and statement purposes and 
shall bo determined in a manner con¬ 
sistent with the depreciation policies and 
procedures followed in the same cost cen¬ 
ter in connection with his business other 
than Government business. 

(3) Depreciation for reimbursement 
purposes In the case of tax-exempt orga¬ 
nizations shall be determined on the bads 
outlined in subparagraph (2) of this 
paragraph. 

<c) Special considerations are required 
for assets acquired prior to the effective 
date of this principle where, on the effec¬ 
tive date of this principle, the undepre¬ 
ciated balance of such assets resulting 
from depreciation policies and proce¬ 
dures used previously for Government 
contracts and subcontracts is different 
from the undepreciated balance of such 
assets on the books and financial .state¬ 
ments. Generally, the undepreciated bal¬ 
ance for contract cost purposes shall be 
depredated over the remaining life using 
the methods and lives followed for book 
purposes. The aggregate depreciation on 
any asset allowable after the effective 
date of this section shall not exceed the 
cost basis of the asset less any deprecia¬ 
tion allowed or allowable under prior 
procurement regulations. 

(d) Depreciation should usually be al¬ 
located to the contract and other work 
as an indirect cost. The amount of de¬ 
preciation allowed In any accounting Pe¬ 
riod may, consistent with the basic objec¬ 
tives set forth in paragraph (a) of this 
section, vary with volume of production 
or use of multishift operations. 

(e> In the case of emergency facilities 
covered by certificates of necessity, a con¬ 
tractor may elect to use normal depre¬ 
ciation without requesting a determina¬ 
tion of 44 true depreciation" or may elect 
to use either normal or "true deprecia¬ 
tion" after a determination of "true de¬ 
preciation" has been made by an Emer¬ 
gency Facilities Depreciation Board, The 
method elected must be followed con¬ 
sistently throughout the life of the emer- 
gency facility. When an election is mace 
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to use normal depreciation, the criteria 
in paragraph <b> of this section shall 
apply for both the emergency period 
and the post-emergency period. When 
an election is made to use “true de¬ 
preciation”. the amount allowable as 
depreciation— 

U> With respect to the emergency pe- 
I nod 15 years), shall be computed in ac- 
I cordance with the determination of the 
Emergcucy Facilities Depreciation Board 
and allocated rateably over the full 5- 
year emergency period; provided no 
other allowance Is made which would du¬ 
plicate the factors, such as extraordi¬ 
nary obsolescence, covered by the Board’s 
determination; and 

| <2> After the end of the emergency 

period, shall be computed by distribut¬ 
ing the remaining undepreciated por¬ 
tion of the cost of the emergency facility 
I orer the balance of its useful life pro¬ 
vided the remaining undepreciated por- 
I bon of such cost shall not include 
I any amount of unrecovered “true 
I depreciation.” 

(f) No depreciation, rental, or use 
charge shall be allowed on property 
I acqu.ri'd at no cost from the Govem- 
I merit by the contractor or by any divi¬ 
sion, subsidiary or affiliate of the 
contractor under a common control. 

<g> The depreciation on any item 
which meets the criteria for ailownace at 
a “price” in accordance with J 15.205-22 
| <e> may be based on such price, provided 
the same depreciation policies and pro¬ 
cedures are used for costing purposes for 
iH business of the using division, subsid¬ 
iary. or organization under common 
control. 

| 'h» No depreciation or rental shall be 

allowed on property fully depreciated 
the contractor or by any division. 

I mhsidiary, or affiliate of the contractor 
under a common control; however, a 
rtwonable charge for the use of fully 
depreciated property may be agreed upon 
»d allowed ibut see 5 15 107) . In deter- 
a&dns this charge, consideration should 
« liven to cost, total estimated useful 
hfe at time of negotiation, effect of any 
^creased maintenance charges or dc- 
cr «tscd efficiency due to age and the 
u&oum of depreciation, if any. previ- 
ooay charged to Government contracts 
or subcontracts. 

• ^•205-23 Orgaini gallon ro*t* 
(CWAS-NA). 

Expenditures in connection with <a> 
Punning or executing the organization 
£ reorganization in the corporate struc- 
^ of a business, including mergers and 
WQvlsltions, or (b) raising capital, arc 
^Allowable. Such expenditures Include 
I tad* 001 limited to incorporation fees 
| costs of attorneys, accountants, 
pronM >ters and organizers, 
T^Mianent consultants and investment 
.^-hether or not employees of 

i > 2 o.>- 32 (; # | n , and on cli»po»l- 

•oo of drpririAblf properly or other 

^PUal n^tn ((.’WASJU). 

losses from the sale, 
mem or other disposition (but see 


5 15.205-16) of depreciable property, for 
purposes of computing contract costs, 
shall be included in the year In which 
they occur as credits or charges to the 
cast grouping <s> in which the depreci¬ 
ation or amortization applicable to such 
assets was included (but see paragraph 
(e) of this section). 

(b) Two methods of computing gains 
and losses are provided in paragraphs 

(c) and (d> of this section. Contractors 
have the option to use either of the 
methods except that once the method 
in paragraph <d) of this section is 
elected for use. that method shall be 
used thereafter. 

(c) Tills paragraph provides for a 
reasonably precise computation of gains 
and losses and in certain situations may 
yield more equitable results than para¬ 
graph <d) of this section: 

<i) The gain on depreciable personal 
property shall be limited to the total 
depreciation or amortization charges in¬ 
cluded In the cost grouplng(s) during 
those years in which Government con¬ 
tracts participated in such charges. 

(2) The gain on depreciable real 
property held for less than 10 years 
shall be Included depending upon the 
length of time the property was held. 
The amount of the gain to be Included 
is the applicable percentage of the lesser 
of CD the total depreciation charges in¬ 
cluded in the cost grouping(s) during 
those years in which Government con¬ 
tracts participated in such charges which 
are in excess of straight line depreciation, 
or <il) the excess of the amount realized 
over the cost of the property less the 
total depreciation charges included in the 
cost group(s) during those years in which 
Government contracts participated in 
such charges. The applicable percentage 
for property held 20 months or less shall 
be 100 percent; for property held more 
than 20 months the applicable percent¬ 
age shall be 100 percent minus 1 percent 
for each full month the property was 
held over 20 months. 

(3) The loss to be included shall be 
the difference between the amount real¬ 
ized for the asset and its undepreciated 
basis resulting from the depreciation 
method used for Government contract 
cost purposes. 

(d) This paragraph facilitates the 
computations of gains and losses by 
recognizing certain data used by the con¬ 
tractor and acceptable for Federal In¬ 
come Tax purposes. 

(1) The gains on depreciable personal 
and real property shall be limited to the 
amount representing ordinary income 
recognized for Federal Income Tax pur¬ 
poses. (See sections 1238. 1254. and 1250 
of the 1954 Internal Revenue Code, as 
amended.) 

(2) Subject to f 15.205-16. the losses 
on depreciable personal and real prop¬ 
erty shall consist of the gross capital 
losses recognized for Federal Income Tax 
purposes. (See section 1231 of the 1954 
Internal Revenue Code, as amended.) 

<e) Gains and losses on the disposition 
of depreciable property sliall not be 
recognized as a separate charge or credit 
where: 


(1) Such gains and losses are proc¬ 
essed through the depreciation reserve 
account and reflected in the depreciation 
allowable under § 15.205-9, or 

(2) The property Is given in exchange 
as part of the purchase price of a similar 
item and the gain or loss is taken into 
consideration in the depreciation cost 
basis of the new item. 

(I) Gains and losses arising from mass 
or extraordinary sales, retirements or 
other dispositions shall be considered on 
a case-by-case basis. 

(g> Gains and losses of any nature 
arising from the sale or exchange of 
capital assets other than depreciable 
property, sliall be excluded in computing 
contract costs. 

g 15.205—33 Recruitment r o * t * 

«:w \s>. 

(a) Subject to paragraph lb). (c>, and 
(d) of this section: And provided. That 
the size of the staff recruited and main¬ 
tained is in keeping with workload 
requirements, costs of help-wanted ad¬ 
vertising, operating costs of an employ¬ 
ment office necessary to secure and main¬ 
tain an adequate labor force, costs of 
operating an aptitude and educational 
testing program, travel costs of em¬ 
ployees while engaged in recruiting per¬ 
sonnel. travel costs of applicants for 
interviews for prospective employment, 
and relocations costs incurred Incident to 
recruitment of new employees are allow¬ 
able to the extent that such costs are 
incurred pursuant to a well managed re¬ 
cruitment program. Where the contrac¬ 
tor uses employment agencies, costs not 
in excess of standard commercial rates 
for such services are allowable. 

(b) Cost of help-wanted advertising 
is unallowable If the advertising: 

(1) Is for other than for personnel re¬ 
quired for the performance of obliga¬ 
tions under a defense contract (see 
$ 15.205-1); 

(2) Does not describe specific posi¬ 
tions or classes of positions; 

(3) Is excessive in relation to the 
number and importance of the positions, 
or In relation to the practices of the 
industry; 

(4) Includes material that is not rele¬ 
vant for recruitment purposes, such as 
extensive illustrations or descriptions of 
the company*s products or capabilities; 

(5) Is designed to “pirate” personnel 
from another defense contractor; or 

(6) Includes color (in publications). 

(c) Costs of excessive salaries, fringe 
benefits and special emoluments that 
have been offered to prospective em¬ 
ployees. designed to “pirate” personnel 
from another defense contractor, or in 
excess of the standard practices in the 
Indus try, are unallowable. 

(d> Relocation costs Incurred incident 
to recruitment of new employees are 
subject to i 15.205-25. Where such costs 
have been allowed either as an allocable 
direct or Indirect cost and the newly 
hired employee resigns for reasons with¬ 
in his control within 12 months after 
hire, the contractor shall be required to 
refund or credit such relocation costs to 
the Government. 


Ko, 2u-is 
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§ 15.205—11 Ta*r*. 

(ft) (CWAS) Taxes are charges levied 
by Federal, State, or local governments. 
They do not Include fines and penalties 
except as otherwise provided herein. In 
general, taxes (Including State and local 
Income taxes, except as provided in par¬ 
agraph (b) of this section) which the 
contractor Is required to pay and which 
arc paid or accrued in accordance with 
generally accepted accounting principles 
are allowable, except for— 

(1) Federal income and excess profits 
taxes; (CWAS-NA) 

(2) Taxes In connection with financ¬ 
ing. refinancing, or refunding opera¬ 
tions (see 8 15.205-17); (CWAS-NA) 

(3) Taxes from which exemptions are 
available to the contractor directly or 
available to the contractor based on an 
exemption afforded the Government ex¬ 
cept when the contracting officer de¬ 
termines that the administrative burden 
Incident to obtaining the exemption out¬ 
weighs the corresponding benefits ac¬ 
cruing to the Government; (CWAS-NA) 

<4> Special assessments on land 
which represent capital improvements; 
(CWAS-NA) and 

(5) Taxes on any category of property 
which is used solely in connection with 
work other than on Government con¬ 
tracts. (Taxes on property used solely 
in connection with either non-Govern- 
ment or Government work should be 
considered directly applicable the re¬ 
spective category of work unless the 
amounts involved are insignificant or 
comparable results would otherwise be 
obtained; C4T., taxes on contractor- 
owned work-in-process which is used 
solely in connection with non-Govern¬ 
ment work should be allocated to such 
work; taxes on contractor owned work- 
in-process inventory (and Government- 
owned work-in-progress inventory when 
taxed), used solely in connection with 
Government work should be charged to 
such work.) (CWAS>. 

(b) (CWAS-NA* Income tax accruals 
designed to account for the tax effects 
of differences between taxable income 
and pretax income as reflected by the 
books of account and financial state¬ 
ments are unallowable. 

(c> (CWAS) Taxes otherwise allow¬ 
able under paragraph (a) of this section, 
but upon which a claim of illegality or 
erroneous assessment exists, are allow¬ 
able: Provided , That the contractor prior 
to payment of such taxes— 

(1) Promptly requests instructions 
from the contracting officer concerning 
such taxes; and 

(2) Takes all action directed by the 
contracting officer arising out of sub- 
paragraph (1) of this paragraph or an 
independent decision of the Government 
as to the existence of a claim of illegality 
or erroneous assessment. Including co- 
opertion with and for the benefit of the 
ment to (!) determine the legality of 
such assessment, or, <ii) secure a refund 
of such taxes. 

Reasonable costs of any such action un¬ 
dertaken by the contractor at the direc¬ 
tion or with the concurrence of the con¬ 


tracting officer are allowable. Interest 
and penalties Incurred by a contractor by 
reason of the nonpayment of any tax 
at the direction of the contracting officer 
or by reason of the failure of the con¬ 
tracting officer to assure timely direction 
after prompt request therefor, arc also 
available. 

(d) (CWAS) Any refund of taxes, in¬ 
terest, or penalties, and any payment to 
the contractor of Interest thereon, attrib¬ 
utable to taxes. Interest, or penalties 
which were allowed as contract costs, 
shall be credited or paid to the Govern¬ 
ment in the manner directed by the Gov¬ 
ernment, provided any interest actually 
paid or credited to a contractor Incident 
to a refund tax, interest or penalty shall 
be paid or credited to the Government 
only to the extent that such interest 
accrued over the period during which the 
contractor had been reimbursed by the 
Government for the taxes, interest or 
penalties. 

§ 15.205—17 F.ronoimr planning costs. 

(a) (CWAS) This category includes 
casts of generalized long-range manage¬ 
ment planning which is concerned with 
the future overall development of the 
contractor's business and which may 
take Into account the eventual possibility 
of economic dislocations or fundamental 
alterations in those markets in which the 
contractor currently does business. Eco¬ 
nomic planning costs do not include or¬ 
ganization or reorganization costs cov¬ 
ered by 8 15.205-23. 

• • • • • 

16. In 8 15.205-48. subparagraphs (3) 
and (4) of paragraph (b) are revised and 
new subparagraph < 5) is added, and sub- 
paragraph (2) of paragraph (c) is re¬ 
vised; and a new Subpart G is added, 
as follows: 

§ 15.205—18 Automatic data prorrMing 
rc|uipmrnl (ADPK) leaning cost* 
(CWAS). 

• • • • • 

ib) • • • 

<3) Rental costs under a sale and lease¬ 
back arrangement shall be allowable only 
up to the amount the contractor would 
be allowed had he retained title to the 
ADPE, except that rental costs may be 
allowed in accordance with subpara¬ 
graphs <1) and (2) of this paragraph (1) 
where the sale and leaseback immedi¬ 
ately followed purchase of the ADPE. or 
(U) where the sale and leaseback is oth¬ 
erwise in the best Interest of the 
Government. 

(4) Rental costs of ADPE which is 
leased from any division, subsidiary, or 
organization under a common control 
shall be limited to the cost of ownership 
(excluding interest or other unallowable 
casts pursuant to this subpart) except as 
provided in subparagraph (5) of this 
paragraph. 

(5) Rental cost* of ADPE which is 
leased from any division, subsidiary or 
organization under a common control 
which has an established practice of 
leasing the same or similar equipment to 
unaffiliated lessees shall be allowed in 
accordance with subparagraphs (1) and 


*2) of this paragraph, except the pur¬ 
chase price for the purposes of subpara¬ 
graph «I) of tills paragraph and costs ol 
ownership for the purpose of parucraph 
(c)(2) of this section shall be deter¬ 
mined in accordance with 8 15.205-22<r 
(c> • • • 

(2) In estimating the least cost to the 
Government for such useful life, the 
cumulative costs that would be allowed 
if the contractor owned the property 
should be compared with cumulative 
costs that would be allowed under any 
of the various types of leasing arrange¬ 
ments available. For the purposes of this 
comparison, the costs of ADPE exclude 
Interest or other unallowable costs pur¬ 
suant to this subpart; they include but 
arc not limited to the costs of operation, 
maintenance. Insurance, depreciation, 
and rental, and the cost of machine serv¬ 
ices. as applicable. 

• • • » 

Subpart G—Principles for Determining 
Costs Applicable to Grants and 

Contracts With State and Local 
Governments 
Sec. 

15.701 Purpose arul scope. 

15.701- 1 Objectives 

15.701- 2 Policy guides. 

15.701- 3 Application. 

15.702 Definitions. 

16 702 1 Approval or authorization of U* 

grantor Federal agency 

16.702- 2 Cost allocation plan. 

15.702 3 Cost. 

15.702 -4 Cost objective. 

15.702- 5 Federal agency. 

15.702- 6 Grant. 

16.702- 7 Grant program 

15.702- 0 Grantee. 

15.702- 0 Local unit. 

16.702- 10 Other State or local agencte* 

15.702 11 Services 

15.702- 12 Supporting services. 

15.703 Basic guidelines. 

15.703- 1 Factors affecting allowability of 

costs. 

15 703-2 Allocable costs. 

15.703- 3 Applicable credits 

16.704 Composition of cost 

15.704- 1 Total cost. 

15.704*2 Classification of coats 

15.705 Direct costs. 

15705-1 Genera). 

15.705- 2 Application. 

16 706 Indirect costa 

15.706- 1 General 

15.706 2 Grantee departmental indirect 

costs. 

15.706- 3 Limitation on Indirect costs 

15 707 Cost incurred by agencies other 

than the grantee 

15.707- 1 General. 

15.707- 2 Alternative methods of determin¬ 

ing Indirect cost. 

16.708 Cost incurred by grantee depart¬ 

ment for others. 

15.708- 1 General. 

15.700 Cost allocation plan 

15.709- 1 General. 

16.709- 2 Requirements. 

15.709 3 Approval of cost allocation pun 

15.710 Standards for selected Item* ® 

coat. 

15.711 Allowable costs. 

10.711- 1 Accounting. 

15.711- 2 Advertising. 

15.711- 0 Advisory councils. 

15.711- 4 Audit service. 

15.711- 0 Bonding. 

16.711- 0 Budgeting. 

15.711- 7 Building lease management 
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1*711-8 Central store*. 

15.711- 8 Communications. 

15711-10 Compensation for personal serv- 
ftotc. 

15.711- 11 Depredation and use allowance*. 
15711-12 DUburalng senrioe. 

15711-13 Employee fringe boneQts. 

15711-14 Employee morale, health and wel¬ 
fare casta. 

15.711- 15 Exhibit*. 

15711-18 Legal expenses. 

15711-17 Maintenance and repair. 

15.711- 18 Material* and supplies 

15.711- 10 Membership*, subscription* and 

professional activities. 

15.711- 20 Motor pools. 

15.711- 21 Payroll preparation 
15711-32 Personnel administration. 

15711-23 Printing and reproduction. 
15711-24 Procurement service. 

15711 25 Taxes. 

15711-38 Training and education. 

15711-27 Transportation. 

15711-28 Travel. 

15712 Cost* allowable with approval of 

grantor agency. 

15.713-1 Automatic data processing. 

15712-2 Building space and related facili¬ 
ties. 

15.712- 3 Capital expenditures. 

15712-4 Insurance and Indemnittcation. 

15.712- 5 Management studies. 

15713 6 Preagreement costs 
15712-7 Professional services. 

15712-8 Proposal cost*. 

14713 Unallowable co*t* 

15713-1 Bad debts. 

15713 2 Contingencies. 

15713-3 Contributions and donations. 
15713-4 Entertainment. 

15.713- 5 Fines and penalties. 

14713-8 Governor's expenses. 

15713-7 Interest and other financial cost*. 
15713-8 Legislative expenses. 

14713-9 Underrecovery of oast* under 
grant agreement*. 

Authority: The provisions of this Subpart 
0 issued under secs. 2203, 2301-2314. 70A 
8*t 120, 127-133; 10 UB.C. 2202. 2301-2314. 

(15.701 Purpose and scope* 

113.701-1 Objective*. 

Thb .subpart Beta forth principles for 
determining the allowable costs of pro- 
frwiiB administered by 8tate and local 
lovemments under grants from and ccm- 
tf 8Cts with the Federal Government. The 
Phnciples arc for the purpose of cost de¬ 
stination and are not intended to 
wenlify the circumstances or dictate the 
wtoii of Federal and State or local par¬ 
ticipation in the financing of a particular 
They are designed to provide that 
federally assisted programs bear their 
r? *hare of costs recognized under these 
Wjjclples. except where restricted or pro- 
wwted by law. No provision for profit or 
°««r increment above coat is Intended, 
i 1 *.701-2 Policy guides. 

^^catlon of these principles is 
7*7 °n the fundamental premises that: 

a» State and local governments are 
Bfpybte for the efficient and effective 
J^unUtration of grant and contract 
through the application of 
M management practices. 

The grantee or contractor assumes 
for seeing that fed- 
Jested program funds liave been 
with anc * accounted for consistent 
eriLn , ^cerlying agreements and pro- 

*** objective* 
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(c) Each grantee or contractor orga¬ 
nization, in recognition of its own unique 
combination of staff facilities and ex¬ 
perience. will have the primary respon¬ 
sibility for employing whatever form of 
organization and management tech¬ 
niques may be necessary to assure proper 
and efficient administration. 

§ 13.701—3 Application. 

These principles will be applied by all 
Federal agencies in determining costs in¬ 
curred by State and local governments 
under Federal grants and cost reim¬ 
bursement type contracts (including sub¬ 
grants and subcontracts) except those 
with (a) publicly financed educational 
institutions subject to Subpart C of this 
part, and (b) publicly owned hospitals 
and other providers of medical care sub¬ 
ject to requirements promulgated by the 
sponsoring Federal agencies. 

g 13.702 Definition*. 

§ 13.702—1 Approval or .niiliori/ntlon of 
thr grantor Federal agency. 

This term means documentation evi¬ 
dencing consent prior to incurring spe¬ 
cific cost. 

§ 13.702—2 G>*t allocation plan. 

This term means the documentation 
identifying, accumulating, and distribut¬ 
ing allowable costs under grants and con¬ 
tracts together with the allocation meth¬ 
ods used. 

g 15.702-3 Coat. 

Cost, as used herein, means cost as de¬ 
termined on a cash, accrual, or other 
basis acceptable to the Federal grantor 
agency as a discharge of the grantee's 
accountability for Federal funds. 

§ 15.702—1 Cost objective. 

This term means a pool, center, or 
area established for the accumulation of 
cost. Such areas include organizational 
units, functions, objects or items of ex¬ 
pense. as well as ultimate cost objectives 
including specific grants, projects, con¬ 
tracts. and other activities. 

g 15.702—3 Federal agency. 

This term means any department, 
agency, commission, or instrumentality 
in the executive branch of the Fed¬ 
eral Government which makes grants to 
or contracts with State or local 
governments. 

§ 15.702-6 Grant. 

This term means an agreement be¬ 
tween the Federal Government and a 
State or local government whereby the 
Federal Government provides funds or 
aid in kind to carry out specified 
programs, services, or activities. The 
principles and policies stated in this sub- 
part as applicable to grants in general 
also apply to any federally sponsored cost 
reimbursement type of agreement per¬ 
formed by a State or local government, 
including contracts, subcontracts and 
subgrants. 

§ 15.702—7 Grant program. 

This term means those activities and 
operations of the grantee which are 
necessary to carry out the purposes of the 
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grant. Including any portion of the pro¬ 
gram financed by the grantee. 

§ 15.702-8 Gran Ire. 

This term means the department or 
agency of State or local government 
which is responsible for administration 
of the grant. 

§ 15.702-9 Local unit. 

This term means any political sub¬ 
division of government below the State 
level. 

§ 15.702-10 Other State or local 
agrnric*. 

This term means departments or agen¬ 
cies of the State or local unit which pro¬ 
vide goods, facilities, and services to a 
grantee. 

§ 15.702-11 Service*. 

This term, as used herein, means goods 
and facilities, as well as services. 

§ 15.702—12 Supporting services. 

Tills term means auxiliary functions 
necessary to sustain the direct effort in¬ 
volved in administering a grant program 
or an activity providing services to the 
giant program. These services may be 
centralized in the grantee department or 
In some other agency, and include pro¬ 
curement, payroll, personnel functions, 
maintenance and operation of space, data 
processing, accounting, budgeting, audit¬ 
ing. mail and messenger service, and the 
like. 

§ 15.703 fiat»ic guideline*. 

§ 13.703—1 Fuclor* nfferting allowability 
of cowls. 

To be allowable under a grant pro¬ 
gram. costs must meet the following 
general criteria: 

<a) Be necessary and reasonable for 
proper and efficient administration of 
the grant program, be allocable thereto 
under these principles, and, except as 
specifically provided herein, not be a 
general expense required to carry out the 
overall responsibilities of State or local 
governments. 

(b) Be authorized or not prohibited 
under State or local laws or regulations. 

(c) Conform to any limitations or ex¬ 
clusions set forth In these principles. 
Federal laws, or other governing limita¬ 
tions as to types or amounts of cost 
items. 

(d) Be consistent with policies, regu¬ 
lations, and procedures that apply uni¬ 
formly to both federally assisted and 
other activities of the unit of govern¬ 
ment of which the grantee is a part. 

(e) Be accorded consistent treatment 
through application of generally ac¬ 
cepted accounting principles appropriate 
to the circumstances. 

(f) Not be allocable to or included as 
a cost of any other federally financed 
program in either the current or a prior 
period. 

(g) Be net of all applicable credits. 

§ 15.703—2 Adorable coeU. 

(a) A cost is allocable to a particular 
cost objective to the extent of benefits 
received by such objective. 
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(b) Any cost allocable to a particular 
grant or cost objective under the prin¬ 
ciples provided for in this subpart may 
not be shifted to other Federal grant 
programs to overcome fund deficiencies, 
avoid restrictions imposed by law or 
grant agreements, or for other reasons, 

<c) Where an allocation of Joint cost 
will ultimately result in charges to a 
grant program, an allocation plan will be 
required as prescribed in S 15.709. 

§ 1 .*.703—3 Applicable rrediu. 

(a) Applicable credits refer to those 
receipts or reduction of expenditure- 
type transactions which offset or reduce 
expense items allocable to grants as di¬ 
rect or indirect costs. Examples of such 
transactions are: Purchase discounts, re¬ 
bates or allowances, recoveries or indem¬ 
nities on losses: sale of publications, 
equipment, and scrap: income from per¬ 
sonal or incidental services; and adjust¬ 
ments of overpayments or erroneous 
charges. 

<b) Applicable credits may also arise 
when Federal funds are received or are 
available from sources other than the 
grant program Involved to finance opera¬ 
tions or capital items of the grantee. This 
includes costs arising from the use or 
depreciation of items donated or 
financed by the Federal Government to 
fulfill matching requirements under 
another grant program. These types of 
credits should likewise be used to reduce 
related expenditures in determining the 
rates or amounts applicable to a given 
grant. 

§ 15.701 Composition of ro»t. 

§13.701—1 Total root. 

The total cost of a grant program is 
comprised of the allowable direct cost 
incident to its performance, plus its al¬ 
locable portion of allowable indirect 
costs, less applicable credits. 

§ 15.701—2 Clarification of ro* U. 

There is no universal rule for classi¬ 
fying certain costs as either direct or 
indirect under every accounting system. 
A cost may be direct with respect to some 
specific service or function, but Indirect 
with respect to the grant or other ulti¬ 
mate cost objective. It is essential there¬ 
fore that each item of cost be treated 
consistently either as a direct or an indi¬ 
rect cost. Specific guides for determining 
direct and indirect costs allocable under 
grant programs are provided in 88 15.705 
through 15.709. 

§ 15.703 Direct com*. 

§ 13.703—1 General. 

Direct costs are those that can be 
identified specifically with a particular 
cost objective. These costs may be 
charged directly to grants, contracts, or 
to other programs against which costs are 
finally lodged. Direct costs may also be 
charged to cost objectives used for the 
accumulation of costs pending distribu¬ 
tion in due course to grants and other 
ultimate cost objectives. 

§ 13.703—2 Application. 

Typical direct costs chargeable to grant 
programs are: 
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(a> Compensation of employees for the 
time and effort devoted specifically to the 
execution of grant programs. 

(b) Cost of materials acquired, con¬ 
sumed. or expended specifically for the 
purpose of the grant. 

(c) Equipment and other approved 
capital expenditures. 

<d) Other items of expense incurred 
specifically to carry out the grant 
agreement. 

(e) Services furnished specifically for 
the grant program by other agencies, 
provided such charges are consistent with 
criteria outlined In 8 15.707 of these 
principles. 

§ 13.706 IiKiiml rwU. 

§ 15.706-1 General. 

Indirect costs are those <&) incurred 
for a common or Joint purpose benefiting 
more than one cost objective, and (b) not 
readily assignable to the cost objectives 
specifically benefited, without effort dis¬ 
proportionate to the results achieved. The 
term “indirect costs/’ as used herein, ap¬ 
plies to costs of this type originating in 
the grantee department, as well as those 
incurred by other department in sup¬ 
plying goods, services, and facilities, to 
the grantee department. To facilitate 
equitable distribution of indirect expenses 
to the cost objectives served, it may be 
necessary to establish a number of pools 
of indirect cost within a grantee depart¬ 
ment or in other agencies providing serv¬ 
ices to a grantee department. Indirect 
cost pools should be distributed to bene¬ 
fiting cost objectives on bases which will 
produce an equitable result in considera¬ 
tion of relative benefits derived. 

§ 15.706-2 Grnntre departmental in¬ 
direct ro»t». 

All grantee departmental indirect costs, 
including the various levels of supervi¬ 
sion, are eligible for allocation to grant 
programs provided they meet the condi¬ 
tions set forth in this subparL In lieu of 
determining the actual amount of 
grantee departmental indirect costs al¬ 
locable to a grant program, the following 
methods may be used: 

(a) Predetermined fixed rates for in¬ 
direct costs. A predetermined fixed rate 
for computing Indirect costs applicable 
to a grant may be negotiated annually In 
situations where the cost experience and 
other pertinent facts available are 
deemed sufficient to enable the contract¬ 
ing parties to reach an informed judg¬ 
ment (1) as to the probable level of in¬ 
direct costs in the grantee department 
during tlie period to be covered by the 
negotiated rate, and (2) that the amount 
allowable under the predetermined rate 
would not exceed actual indirect cost. 

(b) Negotiated lump sum for overhead. 
A negotiated fixed amount in lieu of 
indirect costs may be appropriate under 
circumstances where the benefits derived 
from a grantee department’s indirect 
services cannot be readily determined as 
in the case of small, self-contained or 
isolated activity. When this method is 
used, a determination should be made 
that the amount negotiated will be ap¬ 
proximately the same as the actual in¬ 
direct cost that may be Incurred. Such 


amounts negotiated in lieu of Indirect 
costs will be treated as an offset to total 
Indirect expenses of the grantee depart¬ 
ment before allocation to remainin ' ac¬ 
tivities. The base on which such remain¬ 
ing expenses are allocated should be 
appropriately adjusted. 

§ 15.706-3 Limitation on indirect com*. 

(a) Federal grants may be subject to 
laws that limit the amount of indirect 
costs that may be allowed. Agencies that 
sponsor grants of this type will establish 
procedures which will assure that the 
amount actually allowed for indirect 
costs under each such grant does not 
exceed the maximum allowable under the 
statutory limitation or the amount other¬ 
wise allowable under this subpart, which¬ 
ever Is the smaller. 

(b) When the amount allowable under 
a statutory limitation is less than the 
amount otherwise allocable as indirect 
costs under this subpart, the amount not 
recoverable as indirect costs under a 
grant may not be shifted to another 
federally sponsored grant program or 
contract. 

§ 15.707 Goal incurred by agettrir* oilier 
that the grantee. 

§ 15.707-1 General. 

The cost of service provided by other 
agencies may only include allowable di¬ 
rect costs of the service plus a pro raU 
share of allowable supporting costs 
(5 15.702-12) and supervision directly re¬ 
quired in performing the service, but not 
supervision of a general nature such as 
that provided by the head of a depart¬ 
ment and his staff assistants not directly 
involved in operations. However, super¬ 
vision by the head of a department or 
agency whose sole functions is providing 
the service furnished would be an eligible 
cost. Supporting costs include those 
furnished by other units of the supplying 
department or by other agencies 

§ 15.707—2 Alternative method* of ile 
termining indirect cost. 

In lieu of determining actual indirect 
cost related to a particular service fur¬ 
nished by another agency, either of the 
following alternative methods may be 
used provided only one method is used 
for a specific service during the fiscal 
year involved. 

<a> Standard indirect rate. An amount 
equal to 10 percent of direct labor cost 
In providing the service performed by 
another State agency (excluding over¬ 
time, shift, or holiday premiums and 
fringe benefits) may be allow'ed in ncu 
of actual allowable indirect cost for that 
service. 

(b) Predetermined fixed rate, A pre¬ 
determined fixed rate for indirect cost 
of the unit or activity providing service 
may be negotiated as set forth in 
8 15.706-2'a). 

§ 15.708 Cool incurred by grants At 
partmrnt for olh.ru. 

§13.708-1 General. 

The principles provided in 
will also be used in determining the cos* 
of services provided by the grantee o c * 
partraent to another agency. 
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| 15.709 CoM Allocation plan. 

| 15.709-1 General. 

A plan (or allocation of costa will be re¬ 
quired to support the distribution of any 
joint costs related to the grant pro- 
*T*m All costs Included in the plan will 
be supported by formal accounting rec¬ 
ords which will substantiate the pro¬ 
priety of eventual charges. 

§ 15.709-2 Requirement*. 

The allocation plan of the grantee de¬ 
partment should cover all Joint costs of 
the department as well as costs to be 
allocated under plans of other agencies or 
organizational units which are to be in¬ 
cluded In the costs of federally sponsored 
programs. The cost allocation plans of all 
the agencies rendering services to the 
grantee department, to the extent feasi¬ 
ble. should be presented In a single docu¬ 
ment. The allocation plan should contain, 
but not necessarily be limited to. the 
following: 

(a) The nature and extent of services 
provided and their relevance to the fed¬ 
erally sponsored programs. 

ib) The items of expense to be 

included. 

<c) Tlie methods to be used in distrib¬ 
uting cost. 


§15.709—3 Approval of roM allocation 
plan. 


The allocation plan for a given cost 
area or objective will sene all the Fed¬ 
eral agencies involved. 

ia» At the State level, the Depart¬ 
ment of Health. Education, and Welfare 
will be responsible for the negotiation 
and approval of the cost allocation plans 
for central support services to grant pro¬ 
grams The approved plans will be ac¬ 
cepted by other Federal agencies, unless 
an agency determines that the approved 
plan would result in significant in¬ 
equitable or improper charges to pro¬ 
grams for which it is responsible. The 
Department of Health. Education, and 
Welfare will collaborate with the other 
Federal agencies concerned In the devel¬ 
opment of guidance material concerning 
Jbc cost allocation plan and in the nego- 
untlon and approval of the plan. It will 
collaborate with the States con¬ 
cerning procedures for the administra- 
U&n of the cost allocation plan. The De- 
Pjrtmeru of Health. Education, and 
Welfare will be responsible for the audit 
costs resulting from the cost all oca- 
tion plan, the results of which will be 
■W-pted by other Federal agencies 
‘b) At the grantee department level 
pL» R for local governments. 

Weral agencies will work towards the 
objective of designating a single Federal 
•sency. the one with predominant in- 
, which will have responsibility 
®~ ar to that set forth in paragraph 
°* section for the negotiation 
? pprov *l of the cost allocation plan 
^ for the audit of costs. 

^ I*V<I0 Standard* for *elertrd item* of 

com. 


Jettons 15.711. 15.712. and 15.7K 
iii rt i <J ?« stanc ^ ard8 * or determining thi 
lability of elected items of cost 


These standards will apply irrespective 
of whether a particular item of cost is 
treated as direct or indirect cost. Failure 
to mention a particular item of cost in 
the standards is not Intended to imply 
that it is either allowable or unallow¬ 
able. rather determination of allow¬ 
ability in each case should be based on 
the treatment of standards provided for 
similar or related Items of cost. The al¬ 
lowability of the selected Items of cost Is 
subject to the general policies and prin¬ 
ciples stated in §§ 15.701 through 
15.709. 

§ 15.711 illuHablr nHiU. 

§15.711—1 Accounting. 

The cost of establishing and main¬ 
taining accounting and other informa¬ 
tion systems required for the manage¬ 
ment of grant programs is allowable 
This Includes cost incurred by central 
service agencies for these purposes. The 
cost of maintaining central accounting 
records required for overall State or local 
government purposes, such as appro¬ 
priation and fund accounts by the 
Treasurer, Comptroller, or similar offi¬ 
cials. is considered to be a general 
expense of Government and is not 
allowable. 

§15.711-2 Advertising. 

Advertising media includes news¬ 
papers. magazines, radio and television 
programs, direct mall, trade papers, and 
the like. The advertising costs allowable 
are those which are solely for: 

ia> Recruitment of personnel re¬ 
quired for the grant program. 

(b) Solicitation of bids for the pro¬ 
curement of goods and services required. 

(C) Disposal of scrap or surplus ma¬ 
terials acquired in the performance of 
the grant agreement. 

<d> Other purposes specifically pro¬ 
vided for in the grant agreement. 

§15.711—3 Advisory council*. 

Costs incurred by State advisory coun¬ 
cils or committees established pursuant 
to Federal requirements to cany out 
grant programs are allowable. The cost 
of like organizations is allowable when 
provided for in the grant agreement. 

§ 15.711—1 Audit service. 

The costs of audit necessary for the 
administration and management of func¬ 
tions related to grant programs is allow¬ 
able. 

§15.711—5 Bonding. 

Costs of premiums on bonds covering 
employees who handle grantee agency 
funds are allowable 

§ 15.71 l-4i Budgeting. 

Costs incurred for the development, 
preparation, presentation, and execution 
of budgets are allowable. Costs for serv¬ 
ices of a central budget office are gen¬ 
erally not allowable since these are costs 
of general government. However, where 
employees of the central budget office 
actively participate in the grantee 
agency's budget process, the cost of 
identifiable services is allowable. 


§ 15.711—7 Building lraw* management. 

The administrative coot for lease 
management which includes review of 
lease proposals, maintenance of a list of 
available property for lease, and related 
activities Is allowable. 

§ 15.711—8 Central floret. 

The cost of maintaining and operating 
a central stores organization for supplies, 
equipment, and materials used either di¬ 
rectly or Indirectly for grant programs is 
allowable. 

§15.711—9 Communication*. 

Communication costs incurred for tele¬ 
phone calls or service, telegraph, tele¬ 
type service, wide area telephone service 
iWAT8>, centrex, telpak (tie lines), 
postage, messenger service and similar 
expenses are allowable. 

§ 15.711—10 Compensation for per*ona! 
service*. 

ia) General. Compensation for per¬ 
sonal services includes all remuneration, 
paid currently or accrued, for services 
rendered during the period of perform¬ 
ance under the grant agreement, includ¬ 
ing but not necessarily limited to wages, 
salaries, and supplementary compensa¬ 
tion and benefits < § 15.711-13). The costs 
of such compensation are allowable to 
the extent that total compensation for 
individual employees: (1) Is reasonable 
for the services rendered, (2) follows an 
appointment made in accordance with 
State or local government laws and rules 
and w hich meets Federal merit system or 
other requirements, where applicable; 
and (3) is determined and supported as 
provided in paragraph (b) of this sec¬ 
tion. Compensation for employees en¬ 
gaged in federally assisted activities will 
be considered reasonable to the extent 
that It is consistent with that paid for 
similar work in other activities of the 
State or local government. In cases where 
the kinds of employees required for the 
federally assisted activities are not found 
in the other activities of the State or 
local government, compensation will be 
considered reasonable to the extent that 
it is comparable to that paid for similar 
work in the labor market in which the 
employing government competes for the 
kind of employees involved. Compensa¬ 
tion surveys providing data representa¬ 
tive of the labor market involved will be 
an acceptable basis for evaluating rea¬ 
sonableness. 

(b) Payroll and distribution of time. 
Amounts charged to grant programs for 
personal services, regardless of whether 
treated as direct or indirect costs, will be 
based on payrolls documented and ap¬ 
proved In accordance with generally ac¬ 
cepted practice of the State or local 
agency. Payrolls must be supported by 
time and attendance or equivalent 
records for individual employees. Salaries 
and wages of employees chargeable to 
more than one grant program or other 
cost objective will be supported by appro¬ 
priate time distribution records. The 
method used should produce an equita¬ 
ble distribution of time and effort. 
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§ 15.711—II Ofprtruilion and u*c allow* 
anm. 

<a> Grantees may be compensated for 
the use of buildings, capital improve¬ 
ments. and equipment through use al¬ 
lowances or depreciation. Use allowances 
are the means of providing compensation 
In lieu of depreciation or other equivalent 
costs. However, a combination of the two 
methods may not be used in connection 
with a single class of fixed assets. 

<b* The computation of depreciation 
or use allowance will be based on acquisi¬ 
tion cost. Where actual cost records have 
not been maintained, a reasonable esti¬ 
mate of the original acquisition cost may 
be used in the computation. The com¬ 
putation will exclude the cost or any 
portion of the cost of buildings and 
equipment donated or borne directly or 
indirectly by the Federal Government 
through charges to Federal grant pro¬ 
grams or otherwise, irrespective of where 
title was originally vested or where it 
presently resides. In addition, the com¬ 
putation will also exclude the cost of 
land. Depreciation or a use allowance on 
idle or excess facilities is not allowable, 
except when specifically authorized by 
the grantor Federal agency. 

(c) Where the depreciation method is 
followed, adequate property records must 
be maintained, and any generally ac¬ 
cepted method of computing deprecia¬ 
tion may be used. However, the method 
of computing depreciation must be con¬ 
sistently applied for any specific asset or 
class of assets for all affected federally 
sponsored programs and must result in 
equitable charges considering the extent 
of the use of the assets for the benefit 
of such programs. 

(d) In lieu of depreciation, a use al¬ 
lowance for buildings and Improvements 
may be computed at an annual rate not 
exceeding 2 percent of acquisition cost. 
The use allowance for equipment (ex¬ 
cluding items properly capitalized as 
building cost) will be computed at an 
annual rate not exceeding 6% percent 
of acquisition cost of usable equipment. 

<e) No depreciation or use charge may 
be allowed on any assets that would be 
considered as fully depreciated: Pro¬ 
vided . however. That reasonable use 
charges may be negotiated for any such 
assets if warranted after taking into 
consideration the cost of the facility or 
item involved, the estimated useful life 
remaining at time of negotiation, the 
effect of any increased maintenance 
charges or decreased efficiency due to 
age, and any other factors pertinent to 
the utilization of the facility or item for 
the purpose contemplated. 

§15.711—12 Di»bui>in| imice. 

The cost of disbursing grant program 
funds by the Treasurer or other desig¬ 
nated officer Is allowable. Disbursing 
services cover the processing of checks 
or warrants, from preparation to re¬ 
demption, including the necessary rec¬ 
ords of accountability and reconciliation 
of such records with related cash 
accounts. 
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§ 15.711—13 Employee fringe benefit*. 

Costs identified under pargaraphs (a) 
and (b) of this section are allowable to 
the extent that total compensation for 
employees Is reasonable as defined in 
5 15.711-10. 

(a) Employee benefits in the form of 
regular compensation paid to employees 
during periods of authorized absences 
from the Job. such as for annual leave, 
sick leave, court leave, military leave, 
and the like, if they are: (1) Provided 
pursuant to an approved leave system, 
and (2) the cost thereof is equitably al¬ 
located to all related activities, including 
grant programs. 

tb> Employee benefits in the form 
of employer's contribution or expenses 
for social security, employees* life and 
health Insurance plans, unemployment 
insurance coverage, workmen's compen¬ 
sation insurance, pension plans, sever¬ 
ance pay, and the like, provided such 
benefits are granted under approved 
plans and are distributed equitably to 
grant programs and to other activities. 

§ 15.711—11 Employee morale, health 
and welfare ro»U* 

The costs of health or first-aid clinics 
and'or infirmaries, recreational facili¬ 
ties, employees* counseling services, em¬ 
ployee information publications, and any 
related expenses Incurred in accordance 
with general State or local policy, are 
allowable. Income generated from any of 
these activities will be offset against 
expenses. 

§ 15.711-15 Exhibit*. 

Costs of exhibits relating specifically 
to the grant programs are allowable. 

§15.711-16 l.rgal c*pcn*c*. 

The cost of legal expenses required in 
the administration of grant programs is 
allowable. Legal services furnished by 
the chief legal officer of a State or local 
government or his staff solely for the 
purpose of discharging his general re¬ 
sponsibilities as legal officer are unallow¬ 
able. Legal expenses for the prosecution 
of claims against the Federal Govern¬ 
ment are unallowable. 

§ 15.711—17 Maintenance and repair. 

Costs incurred for necessary main¬ 
tenance, repair, or upkeep of property 
which neither add to the permanent 
value of the property nor appreciably 
prolong its Intended life, but keep it in 
an efficient operating condition, arc 
allowable. 

§ 15.711—18 Material* and tupplir*. 

The cost of materials and supplies 
necessary to carry out the grant pro¬ 
grams Is allowable. Purchases made spe¬ 
cifically for the grant program should be 
charged thereto at their actual prices 
after deducting all cash discounts, trade 
discounts, rebates, and allowances re¬ 
ceived by the grantee. Withdrawals from 
general stores or stockrooms should be 
charged at cost under any recognized 
method of pricing consistently applied. 
Incoming transportation charges are a 
proper part of material cost. 


§ 15.711—19 Membrrfthips, snbacriptiott* 

and prtifonional artivitir*. 

(a) Memberships. The cost of mem¬ 
bership in civic, business, technical and 
professional organizations Is allowable 
provided: < 1 > The benefit from the mem¬ 
bership is related to the grant program 
<2> the expenditure is for agency mem¬ 
bership, (3) the cost of the membership 
is reasonably related to the value of the 
services or benefits received, and (4 * the 
expenditure is not for membership in an 
organization which devotes a substantial 
part of its activities to influcnctn* 
legislation. 

(b> Reference material. The cost of 
books and subscriptions to civic, busi¬ 
ness, professional, and technical periodi¬ 
cals is allowable when related to the 
grant program. 

(c) Meetings and conferences . Costa 
are allowable when the primary purpose 
of the meeting is the dissemination of 
technical information relating to the 
grant program and they are consistent 
with regular practices followed for other 
activities of the grantee. 

§ 15.711-20 Motor pool*. 

The costs of a service organization 
which provides automobiles to user 
grantee agencies at a mileage or fixed 
rate and/or provides vehicle mainte¬ 
nance, inspection and repair services sit 
allowable. 

§15.711-21 Pay roll preparation. 

The cost of preparing payrolls and 
maintaining necessary related w«e 
records Is allowable. 

§ 15.711—22 Pcrwinml admini-lralioa. 

Costs for the recruitment, examina¬ 
tion, certification, classification, train¬ 
ing, establishment of pay standards, and 
relatde activities for grant programs am 
allowable. 

§ 15.711—23 Printing and rcprmlurtiufl. 

Cost for printing and reproduction 
services necessary for grant administra¬ 
tion. Including but not limited to forms, 
reports, manuals, and informational lit¬ 
erature, are allowable. Publication costs 
of reports or other media relating to 
grant program accomplishments or re¬ 
sults are allowable when provided for in 
the grant agreement. 

§ 15.711 -21 Procurement *cr* ice. 

The’cost of procurement service, to* 
eluding solicitation of bids, preparation 
and award of contracts, and all peases 
of contract administration in proviou* 
goods, facilities and services for gran' 
programs, is allowable. 

§ 15.711-25 Taxr*. 

In general, taxes or payments in beo 
of taxes which the grantee agency » 
legally required to pay are allowable. 

§ 15.711-26 Training and rdu« ation. 

The cost of in-scrvice training 
arily provided for employee dcvcjw* 
ment which directly or Indirectly •* 
fits grant programs is allowable ow 
service training Involving extent 
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period* of time is allowable only when 
specifically authorized by the grantor 

agency. 

§15,711-27 Transportation. 

Costs incurred for freight, cartage. ex- 
postage. and other transportation 
c«u» relating either to goods purchased, 
delivered, or moved from one location to 
another are allowable. 

§ 15.71 1-28 Tr»%rl. 

Travel costs are allowable for expenses 
for transportation, lodging, subsistence, 
and related items Incurred by employees 
vho are in travel status on official busi¬ 
ness incident to a grant program. Such 
costs may be charged on an actual basis, 
on a per diem or mileage basis in lieu of 
actual costs incurred, or on a combina¬ 
tion of the two. provided the method 
used is applied to an entire trip, and 
results in charges consistent with those 
normally allowed in like circumstances 
to nonfederally sponsored activities. The 
difference in cost between first-class air 
accommodations and less-than-flrst- 
ciasi air accommodations is unallow¬ 
able except when less-than-flrst-class 
air accommodations are not reasonably 
available. 


§15.712 Coftto allowable with approval 
of grantor agency. 

§ 13.712-1 Automatic data processing. 

The cost of data processing services to 
pant programs Is allowable. This cost 
may include rental of equipment or 
depreciation on grantee-owned equip¬ 
ment. The acquisition of equipment, 
whether by outright purchase, rental - 
purchase agreement or other method of 
purchase, is allowable only when specific 
prior approval of the grantor Federal 
Hency U provided under the selected 
Uem for capital expenditures. 

H 13.712-2 Building spare and related 
facilities. 


The cost of space In privately or pub- 
wly owned buildings used for the bene¬ 
fit of the grant program is allowable 
subject to the conditions stated below. 
The total cost of space, whether in a 
Prtvitely or publicly owned building. 
H*ay not exceed the rental coat of com¬ 
parable space and facilities in a privately 
°*Tied building in the same locality. The 
*** °* space procured for grant program 
“sage may not be charged to the program 
Peri ods of nonoccupancy, without au¬ 
thorization of the grantor Federal 
Honey 

* a> Rental cost The rental cost of 
"V** in a privately owned building is 

Allowable. 

•bi Maintenance and operation. The 
°f utilities, insurance, security, 
£nuonal services, elevator service, up- 
2* grounds, normal repairs and 
orations and the like, are allowable to 
they are not otherwise in- 
Wd in rental or other charges for 


« Hcarr angements and atterati 
t£L£ Cttrp * for rearrangement 
}riiiN*H on °* facilities required sp< 
* Ior grant program or tl 


thAt materially increase the value of use¬ 
ful life of the facilities (| 15.712-3) are 
allowable when specifically approved by 
the grantor agency. 

<d> Depreciation and use allowances 
on publicly owned buildings. These costs 
are allowable as provided in § 15.711-11. 

(e) Occupancy of space under rental - 
purchase or a lease with optton-to-pur- 
chase agreement. The cost of space pro¬ 
cured under such arrangements Is 
allowable when specifically approved by 
the Federal grantor agency. 

§ 15.712—3 (uipilnl r^pfmlilurei*. 

The cost of facilities, equipment, other 
capital assets, and repairs which ma¬ 
terially increase the value or useful life 
of capital assets is allowable when such 
procurement is specifically approved 
by the Federal grantor agency. When 
assets acquired with Federal grant 
funds are (a) sold, <b> no longer avail¬ 
able for use in a federally sponsored pro¬ 
gram. or (c) used for purposes not au¬ 
thorized by the grantor agency, the Fed¬ 
eral grantor agency's equity in the asset 
will be refunded in the same proportion 
as Federal participation in its cost. In 
case any assets are traded on new items, 
only the net cost of the newly acquired 
assets is allowable. 

§ 15.712—I Insurance and indemnifim- 
lion. 

<a> Costs of insurance required, or 
approved and maintained pursuant to 
the grant agreement, are allowable 
<b) Costs of other insurance in con¬ 
nection with the general conduct of 
activities are allowable subject to the 
following limitations: 

(1) Types and extent and cost of 
coverage will be in accordance with gen¬ 
eral State or local government policy and 
sound business practice. 

<2> Costs of insurance or of contribu¬ 
tions to any reserve covering the risk of 
loss of, or damage to. Federal Govern¬ 
ment property are unallowable except to 
the extent that the grantor agency has 
specifically required or approved such 
costs. 

<c) Contributions to a reserve for a 
self-insurance program approved by the 
Federal grantor agency are allowable to 
the extent that the type of coverage, ex¬ 
tent of coverage, and the rates and 
premiums would have been allowed had 
insurance been purchased to cover the 
risks. 

<d> Actual losses which could have 
been covered by permissible insurance 
(through an approved self-insurance 
program or otherwise) are unallowable 
unless expressly provided for in the grant 
agreement. However, costs incurred 
because of losses not covered under 
nominal deductible insurance coverage 
provided in keeping with sound man¬ 
agement practice, and minor losses not 
covered by Insurance, such as spoilage, 
breakage, and disappearance of small 
hand tools which occur in the ordinary 
course of operations, are allowable. 

(e) Indemnification includes securing 
the grantee against liabilities to third 
persons and other losses not compen¬ 


sated by insurance or otherwise. The 
Government is obligated to indemnify 
the grantee only to the extent expressly 
provided for in the grant agreement, 
except as provided in paragraph <d> of 
this section. 

§15.712—5 Management studies. 

The cost of management studies to 
improve the effectiveness and efficiency 
of grant management for on-going pro¬ 
grams is allowable except that the cost 
of studies performed by agencies other 
than the grantee department or outside 
consultants Is allowable only when au¬ 
thorized by the Federal grantor agency. 

§15.712—6 Preagrcrmrnl costs. 

Coats incurred prior to the effective 
date of the grant or contract, whether or 
not they would have been allowable 
thereunder if incurred after such date, 
are allowable when specifically provided 
for in the grant agreement. 

§15.712—7 Professional services. 

Cost of professional services rendered 
by individuals or organizations not a part 
of the grantee department is allowable 
subject to such prior authorization as 
may be required by the Federal grantor 
agency. 

§ 15.712—8 Proposal rout*. 

Costs of preparing proposals on poten¬ 
tial Federal Government grant agree¬ 
ments are allowable when specifically 
provided for in the grant agreement. 

§15.713 I nallowablf eofftn. 

§15.713-1 Bad debt*. 

Any lasses arising from uncollectible 
accounts and other claims, and related 
costs, are unallowable. 

§ 15.713—2 Contingencies. 

Contributions to a contingency reserve 
or any similar provision for unforseen 
events are unallowable. 

§ 15.713—3 Contribution and donation*. 
Unallowable. 

§ 15.713—1 Entertainment. 

Costs of amusements, social activities, 
and incidental costs relating thereto, 
such as meals, beverages, lodgings, rent¬ 
als, transportation, and gratuities, are 
unallowable. 

§15,713—5 Fine* and penalties. 

Costs resulting from violations of. or 
failure to comply with Federal, State, 
and local laws and regulations are 
unallowable. 

§ 15.713—6 Governor’s expense!*. 

The salaries and expenses of the Office 
of the Oovemor of a State or the chief 
executive of a political subdivision arc 
considered a cost of general State or local 
government and are unallowable. 

§ 15.713-7 Interest and oilier financial 
coats. 

Interest on borrowings (however rep¬ 
resented) . bond discounts, cost of financ¬ 
ing and refinancing operations, and legal 
and professional fees paid in connection 
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therewith, are unallowable except when 
authorized by Federal legislation. 

§ 15.71S-8 lx*c»lttlive«pciiM**. 

Salaries and other expenses of the 
State legislature or similar local govern¬ 
mental bodies such as county supervisors, 
city councils, school boards, etc., whether 
Incurred for purposes of legislation or 
executive direction, are unallowable. 

§ 15.715—9 Undmttovcry of coals un¬ 
der grant agreement*. 

Any excess of cost over the Federal 
contribution under one grant agreement 
is unallowable under other grant 
agreements. 


PART 18—procurement of con¬ 
struction AND CONTRACTING 
FOR ARCHITECT-ENGINEER SERV¬ 
ICES 

17. Section 18.705 U revised to read as 
follows: 

§ 18.705 Labor standard* enforcement 
report. 

See 1 12.107 of this chapter. 

PART 19—TRANSPORTATION 

18. Section 19.402(a) is revised to read 
as follows: 

§ 19.402 Volume movement* aithin the 
continental United Slates. 

(a) Volume movement means the ag¬ 
gregate of one or more freight shipments 
to move during the contract period, 
amounting to or exceeding 25 carloads, 
25 truckloads, or 500,000 pounds, from 
one point of origin for delivery to one 
destination point or area. 


PART 24—DISPOSITION OF PER¬ 
SONAL PROPERTY IN THE POSSES¬ 
SION OF CONTRACTORS 

19. Section 24.302-5 Is revised to read 
as follows: 

§ 24.302—5 Instruction# for aligning 
plant clearance m«c number. 

<a) The plant case number shall con¬ 
sist of a three-part, 11-digit number con¬ 
structed as follows: 

(1) The first part shall be a six digit (Al¬ 
phanumeric combination), aa shown In the 
DoD Activity Address Directory (see D8AH 
4140.1. AH 725-50-1, MOOP 4420.2C. OO 364. 
AFM 75-6) assigned to the contract admin¬ 
istering activity, 

(2) The second part, digits 7 through 10 
shall oonaist of the following : 

7th through 0th Consecutively num- 
digita. bored serial num¬ 

ber, locally as¬ 
signed. using Al¬ 
pha and numeric 
characters com¬ 
mencing with 001 
at the beginning 
of each calendar 
year, and continu¬ 
ing ss necessary 
through ZZZ. 


10th digit--.- The last digit of 

the calendar year. 

(S) The third part, 11th digit, will be a 
single Alpha code to Identify the Military 
Department: 

C—Army. 

Q—Navy. 

Z—Air Force. 

L—Marine Corps. 

U—Defense Supply Agency. 

(b) Combined, the plant clearance 
case number assigned by the plant clear¬ 
ance officer will be In accordance with 
the following examples: 

■’S2302A-0010-Q" and * '82302A-ZZZ2-Q** 

(1) **82302A’* Indicates that the Detroit 
Defense Contract Administration Services 
Region Is designated as the office to which 
the plant clearance officer is assigned. 

(2) **0010'* indicates that this Is the first 
case established by the Detroit Defense Con¬ 
tract Administration Services Region In cal¬ 
endar year 1970 and **ZZZ2*' the 8199th case 
In calendar year 1972. 

(3) “Q" indicates that the Navj Is the 
owning military service. 

(c) The plant clearance case number 
assigned will be recorded on DD Form 
1635. Plant Clearance Case Register, 
which will provide a permanent numeri¬ 
cal listing of plant clearance cases. 

Item 


H -303.1 Use of DD Form 1348m as a 
requisition. • • • 

(b) • • • 


PART 30—APPENDIXES TO ARMED 
SERVICES PROCUREMENT REGULA- 
TIONS 

20. In 5 30.6, item H-204<i) is revised: 
in item H-302.2, so much of the table as 
pertains to "Block 16" is revised: in item 
H-303.1(b>, so much of the table as per¬ 
tains to "51—Signal" is revised: nev 
item H-308 is added; items H-40U and 
H-405 arc revised: in item H-G02.2, a 
new entry in the table following "AF2 
Followup’* is made; item H-603 Silv) to 
revised: In item H-604.3<d>, "Code L*\ 
in the table, is revised and new ’Code 
U" is added; item H-605.2 <a>Uv> and 
(bxiv) are revised; items H-607.2<a), 
H-607.3. and H-610 are revised; in item 
H-611, so much of the tabic as pertains 
to "Estimated availability" is revised, as 
follows: 

§ 30.6 Appmtlix II—Manual f«*r .Mili¬ 
tary Standard Requisitioning and 
luuc Procedure (MILSTHIP) for 
Defence Contractor*. 

H-204 Time-frames . Time- frame* ham 
been established for furnishing supply suim 
and for delivery of material as follows: 

(I) Supply status— 

Dispatched after 
receipt of requisition 

Priority designator or followup 

1 through 06_ Within 2 <Uja 

09 through 20__ Within 5 d»yt 


H-302.2 Use Of DD Form 1348 at « 
requisition. • • • 

Explanation and instructions 


Block 16—Signal.. 


..._... Enter one of the following codes which Indicate the 

“ship to** or “bill to** activity when applicable: 

Ship to 

requisitioner Bill to 

A__Blocks 9 and 10. 

B..Blocks 14 and 15. 

C ...__ Bill to activity designated by block H 

However, if the third digit of the docu¬ 
ment Identifier la **6" or *E.** the Re¬ 
marks block may Indicate other btlliaf 
Information. See H-606. 

D ..... _ ... No billing required (free Issue i Xot to be 

used on requisitions submitted to Gen¬ 
eral Services Administration. 

Ship to 

supplementary 

address Bill to 

J _... Blocks 9 and 10. 

K_Blocks 14 and 15. 

L ........... Bill to activity designated by block P 

However, if tho third digit of the docu¬ 
ment Identifier U "5" or TP U* ^ 
marks block msy Indicate other bltfini 
Information. See H-606. 

M — .No blUlng required (free issue > Not to * 

used on requisitions submitted to Gen¬ 
eral Services Administration 

See H-606. 

Ncmc: Codes A, B. C. J, K. and L wUl be provided by the eon tract or otherwise furoishsd bf 
the Military Department to the contractor. 


FEDERAL REGISTER, VOL. 34, NO. 213—WEDNESDAY, NOVEMBER 5, 1969 
















RULES AND REGULATIONS 



17913 


No. 213 -15 FE0CRAI UGlSTct. VOL 34. NO. 313—WIDWESOAY. NOVcMBEK 5, 1969 




































I75M I 


RULES AND REGULATIONS 




























H-4J10. Afodc of shipment codes. 

Code Description 

A_Motor, truckload. 

B_Motor, less truckload. 

C _Van (unpacked. uncrated personal 

and/or Government property). 

D _Driveaway, truckaway. tow away, 

t _Busline. 

F._. MlUtary Airlift Command (MAC). 

0_Surface, parcel poat. 

U_Air, parcel poat. 

I_* Government truck, including common 

aervloe. 

J _REA expreaa. 

K_Rail, carload. 

I _Rail, lcaa carload. 

U_Freight forwarder. 

N_IvOOAIR. 

0_Organic military air. 

P_Through bill of lading. 

Q_Airfreight. 

ft_Air expreaa. 

8_Air charter. 


IMd/LtirMHl Columns 


RULES AND REGULATIONS 


Code Description 

T-™ Air freight forwarder. 

V _QUICKTRAN8 

V __ Sea-van aervlcc. 

W_Water, river, lake, eoaatal (commer¬ 

cial). 

X_SKA-lift Expreaa Service (SEA-EX). 

V _Intratheaur airlift ayatem. 

Z_MSTS (controlled ■ contract/arranged 

apace). 

2 _Government Watercraft. Barge/ 

Lighter. 

3 __Roll on/Roll off service. 

4 _Armed Force* Courier Service 

(ARFCOS). 

5 __United Parcel Service. 

6 _Military Ordinary Mail (MOM). 

7 .... Weapons System Pouch Service. 

8 _Pipeline. 

8_Local delivery. Including deliveries be¬ 

tween air or water terminals and 
adjacent activities. 

H~Ci1 Supply status card entries. • • • 


Explanation of etitrie* 


Edimair'J ihtpptajr da U ...- 


&J-64 The eetimaiod shlppta* daU (1181)} when inaterM shipment* will t» 
mviived by intended conxirnee* later than the priority delivery or 
required dedlvtcy date. When the ESP extends beyond the current 
ralondar year, Use date wUl be axprwe d in Wrm* of laontlie. In this 
Ut«Unre, col uni n 62 vO! contain an ”X'* and the numlser of month* 
win be entered In column* 63 and 64 Whan cotoinus 62-64 ore blank 
It wlU be asmtmed the materiel wUl l* received within Use prv*rrtl«d 
priority designator time frame or by the required delivery date. 


[Rev. 4, ASPR, Aug. 29. 1809, and DPC 72) (Sees. 2202, 2301-2314. 70A Slat. 120. 127-133; 

10 US.C. 2202, 2301-2314) 

For the Adjutant General. 

F. A. Moss, 

Major. AGC, Acting Chief. Management Division. TAGO . 
(PR. Doc. 00-33134; Filed. Nov. 4. I960; 8:46 ajn.) 


Title 50—WILDUFE AND 
FISHERIES 

Chapter I — Bureau of Sport Fisheries 
and Wildlife, Fish and Wildlife 
Service, Department of the Interior 

PART 32—HUNTING 
Mark Twain National Wildlife Refuge, 
III. 

The following special regulation Is 
issued and is effective on date of publi¬ 
cation in tile Federal Register. 

$32.22 Special regulation*; upland 
game; for individual wildlife refuge 

area*. 

Illinois 

HARK TWAIN NATIONAL WILDLIFE REFUGE 

Public hunting of raccoons on the Mark 
TwUn National Wildlife Refuge. Ill.. Is 


permitted only on the area of the Batch- 
town Division designated by signs as 
open to hunting. Tills open area, com¬ 
prising 2,249 acres. Is delineated on a 
map available at the refuge headquarters 
and from the Regional Director, Bureau 
of Sport Fisheries and Wildlife, Federal 
Building, Fort SnelUng, Twin Cities, 
Minn. 55111. Hunting shall be in accord¬ 
ance with all applicable State regulations 
concerning the hunting of raccoons and 
subject to the following conditions: 

41) The open season for hunting rac¬ 
coons on the refuge is from December 1. 
1969, through January 31, 1970 (12:00 
noon) inclusive. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge* gen¬ 
erally. which are set forth in title 50, 
Code of Federal Regulations, part 32. 
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and arc effective through January 31. 
1970. 

James F. Oillett, 

Refuge Manager. Mark Twain 
National Wildlife Refuge. 
Quincy, III. 

October 27.1969. 

|F.R. Doc. 69-13101; Filed, Nov. 4. 1909; 
8:47 a.m.| 

PART 32—HUNTING 

Mark Twain National Wildlife 
Refuge, III. 

The following special regulation is 
Issued and is effective on date of publi¬ 
cation in the Federal Register. 

§32.22 Special regulation*: upland 
game for individual wildlife refuge 
area*. 

Illinois 

MARK TWAIN NATIONAL WILDLIFE REFUGE 

Public hunting of raccoons on the 
Mark Twain National Wildlife Refuge, 
m„ is permitted only on the area of the 
Calhoun Division designated by signs as 
open to hunting. This open area, com¬ 
prising 5.050 acres, is delineated on a 
map available at the refuge headquarters 
and from the Regional Director. Bureau 
of Sport Fisheries and Wildlife, Federal 
Building, Fort Snelllng, Twin Cities, 
Minn. 55111. Hunting shall be in ac¬ 
cordance with ail applicable State 
regulations concerning the hunting of 
raccoons and subject to the following 
conditions: 

(D The open season for hunting rac¬ 
coons on the refuge is from December 1. 

1969, through January 31.1970 (12 noon), 
Inclusive. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuges gen¬ 
erally. which are set forth In title 50. 
Code of Federal Regulations. Part 32, 
and are effective through January 31. 

1970. 

James F. Gillett, 
Refuge Manager. Mark Twain 
National Wildlife Refuge, 
Quincy. 111. 

October 27.1969. 

(PR. Doc. 89-13102; Filed. Nov. 4. 1909; 
8:47 UB.| 
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Proposed Rule Making 


DEPARTMENT OF 
TRANSPORTATION 

Hazardous Materials Regulations 
Board 

[ 49 CFR Part 195 1 

(Docket No HM-fl| 

TRANSPORTATION OF LIQUIDS BY 
PIPELINE 

Notice of Extension of Public Hearing 
Date 

On October 4. 1969 the Hazardous 
Materials Regulations Board published 
a Notice of Public Hearing (34 F.R. 
15489 > < Docket No. HM-6; Notice 69-27 >, 
to be held November 18, 1969 at 10 
o'clock. In the Department of Transpor¬ 
tation Building (Federal Office Building 
10A > 800 Independence Avenue SW., 
Washington, D.C. 

The American Petroleum Institute, by 
letter dated October 13, 1969, requested 
the Board to extend the date of Hearing 
for 60 days. Upon consideration of the 
reasons stated in petitioner’s request, it 
has been determined that it Is in the 
public interest to grant the requested 
extension. Therefore, the Hearing will 
be held at 10 o'clock on January 20.1970. 
at the same address. 

Any person wishing to make oral state¬ 
ments at the Hearing should notify the 
Secretary of the Hazardous Materials 
Regulations Board by January 14, 1970. 

Issued in Washington, D.C.. on Octo¬ 
ber 31, 1969 

Carl V. Lyon, 
Deputy Administrator . 
Federal Railroad Administration. 

|FR Doc. 69-13172: Filed, Nor. 4, 1969: 
8:48 am.| 

FEDERAL COMMUNICATIONS 
COMMISSION 

I 47 CFR Part* 2, 81, 83, 85 1 

(Docket No. 18632) 

MARITIME SERVICES AND PUBLIC 
FIXED STATIONS IN ALASKA 

Use of Radiotelephony, Radioteleg¬ 
raphy, and Single Sideband Emis¬ 
sions on Certain Frequencies; Order 
Extending Time for Filing Com¬ 
ments 

In the matter of amendment of Parts 
2, 81. and 83 and the deletion of Part 
85 to establish for the State of Alaska 
a schedule of dates, technical standards, 
frequencies, and other requirements for 


the use of radio telephony, radiotelegra- 
phy, and single sideband emissions on 
frequencies below 4.000 kc/a, for the 
maritime services In Alaska, and below 
12.000 kc/s. for Alaska public fixed sta¬ 
tions, and to make other Incidental rule 
changes: Docket No. 18632. 

1. The above-captioned notice of pro¬ 
posed rule making (PCC 69-873>. which 
was released on August 25. 1969. pro¬ 
vided for tlic filing of comments by Sep¬ 
tember 29. 1969, and reply comments by 
October 10. 1969. Subsequently, by order 
released September 26, 1969, the time 
for filing comments and reply comments 
in this proceeding was extended to Oc¬ 
tober 29. 1969, and November 10. 1969, 
respectively. The Central Committee on 
Communication Facilities of the Amer¬ 
ican Petroleum Institute and the Na¬ 
tional Marine Electronic Association. 
Inc. < NMEA) have filed additional re¬ 
quests for extension of time in which 
to file comments. 

2. The Central Commtttee requests a 
15-day extension on the grounds that as 
a result of the earlier extension of time 
they have now held three separate meet¬ 
ings to further study the proposed 
amendments and to formulate the pe¬ 
troleum Industry’s comments thereon 
They submit that the pending sale of 
Alaskan Communications System 
* ACS> and the recent oil discoveries on 
the Alaska North Slope have created 
communications requirements which 
must be considered in reviewing the 
broad amendments proposed by the 
Commission. Accordingly, the Committee 
feels that IS days additional time Is 
necessary to further analyze the complex 
questions raised by the overall proposal 
and to finalize the comments received 
from their members. NMEA requests a 
30-day extension, if possible, or the max¬ 
imum amount of time which the Com¬ 
mission may be in a position to grant, on 
the grounds that it has been necessary to 
obtain clarification of various aspects of 
the proposed rules from the Commis¬ 
sion’s staff, that their Telecommunica¬ 
tions Committee has met to review the 
Commission’s proposal in light of this 
new Information, but will be unable to 
complete Its evaluation of the proposed 
rutes and to submit comments thereon 
by the extended date of October 29. 1969. 

3 The Commission is not unmindful 
of the problems associated with prepar¬ 
ing comments where, as In this case, the 
notice covers complex technical proposals 
requiting detailed examination by the 
affected maritime industry and remote 
telecommunication users in the State of 
Alaska. A 30-day extension of time would 
unduly delay the proceeding; however, 
some additional time appears warranted 
and It will not have an adverse effect on 
these proceedings. In view of the fore¬ 
going: It is ordered . That the time for 
filing comments and reply comments in 


this proceeding Is extended to November 
13, 1969. and November 24. 1969. respec¬ 
tively. It is further ordered. That the 
requests for extension of time for filing 
comments set forth in this order are 
granted to the extent indicated herein 
and are otherwise denied. 

4. This action is taken pursuant to 
authority contained in sections 4<i) and 
5(d)(1) of the Communications Act of 
1934. as amended, and 5 0.331 1 b • • 4 > of 
the Commission’s rules. 

Adopted: October 29. 1969 

Released: October 30, 1969, 

I seal) James E. Barr. 

Chief . Safety and Special 
Radio Services Bureau 

(F.R Doc 69-13131; Filed. Nov 4. 15X59; 
8 45 am.| 


I 47 CFR Pari 73 1 

(Docket No 18713; FCC 69-1175J 

EQUIPMENT PERFORMANCE MEAS¬ 
UREMENTS BY EDUCATIONAL FM 
STATIONS 

Notice of Proposed Rule Making 

l Equipment performance measure¬ 
ments. of the station's transmitter and 
related equipment, are now required at 
least annually in the standard broadcast 
(AM » service and for FM stations oper¬ 
ating on unreserved or “commercial" 
channels (0} 73.47 and 73.254).* They 
are not now* required for for non-com¬ 
mercial educational FM stations on the 
20 reserved FM channels (201-220' In 
this this notice we propose to extend the 
equipment-performance measurement 
requirement for commercial stations, 
contained in 0 73.254 of the rules to edu¬ 
cational FM stations on reserved chan¬ 
nels other than 10-watt Class D stations. 

2. Annual equipment performance 
measurements are. we believe, in general 
necessary to Insure proper station oper¬ 
ation and a good quality of broadcast 
output. Educational stations on reserved 
channels have not up to now been re¬ 
quired to make such measurements, since 
it was thought that the expense in¬ 
volved would be a substantial handicap 
to the development of tills service More¬ 
over. a very substantial number of these 
stations—roughly half — are low-power 
10-watt (Class D> stations, and a large 
number of the rest operate with rather 
small faciliUes. Therefore the effects of 


1 In another action today, we are 
lng Subpnrt C of tho rulea. concerning ,l °V* 
commercial educational FM stations, 
make It clear that such stations operating 
unreserved or "commercial" 
required to make the equipment penorm- 
ance measurements required by i 73 *** 
commercial stations 
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operation with improper or poorly func¬ 
tioning equipment are usually significant 
only in a relatively small area as com¬ 
pared to the stations on the 80 “com¬ 
mercial’" FM channels. 

3. However, in both respects the situa¬ 
tion appears to be changing. Interest in 
educational radio is growing, and is ex¬ 
pected to result in both more stations 
and higher levels of facilities in the near 
future, particularly with the resources 
which appear likely to be available from 
the Department of Health. Education, 
and Welfare and the Corporation for 
Public Broadcasting. Therefore the re¬ 
sults of operation with improper or mal¬ 
functioning equipment may be more se¬ 
rious than has hitherto been the case. 
Moreover, the increased economic sup¬ 
port means that the relatively small ex 
pense entailed in annual equipment per¬ 
formance measurements is less of a bur¬ 
den. and we do not believe it will sub¬ 
stantially hamper the development of 
this service. 

4. We therefore conclude that edu¬ 
cational FM stations other than 10- 
witl stations should be subject to the 
same requirement as commercial FM 
stations. Accordingly, we propose to 
amend 5 73354. which pertains to the 
transmitters of educational FM stations, 
to read the same as } 73.254. the corre¬ 
sponding rule for commercial FM sta¬ 
tions Briefly, this rule now provides that 
equipment performance measurements 
shall be made at least once each calen¬ 
dar year, Including all circuits between 
the main microphone terminals and the 
antenna circuit, and measuring audio¬ 
frequency response, audiofrequency har¬ 
monic distortion, and output noise level 
'frequency modulation and amplitude 
modulation). at various frequencies and 
for various modulation levels specified 
In the rules. The results of such meas¬ 
urements are required to be kept for at 
ko*t 2 years. 

5. It is not proposed to apply this re¬ 
quirement to 10-watt educational (Class 
D' FM stations, even though it would 
be desirable from the standpoint of im¬ 
proved operation. These stations are de- 
toed to be very inexpensive operations, 
und. in view of the low power Involved, 
it appears that continuing exemption 
[mm this requirement should be granted 
for them. 

* In view of the foregoing, and pur- 
Gjmnt to authority contained in sec- 
ton* 4(1) and 303 if), (g) and (r) of 
ihe Communications Act of 1934, as 
•mended, it is proposed to amend 
173.554 of the Commission’s rules to 
^ as set forth below. Lc., by adding 
Provisions concerning annual equipment 
Performance measurements (for other 
jnan 10-watt stations) identical with 
in | 73.254<b>. 

•• Pursuant to applicable procedures 
rj out In i 1.415 of the Commission’s 
nues. Interested persons may file com- 
on or before December 8. 1969. 
ww reply comments on or before De- 
la, 1969. All relevant and timely 
and reply comments will be 
jOJ^dered by the Commission before 
action is taken. In reaching its dc- 
lSion in this proceeding, the Commis- 
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sion may also take into account other 
relevant information before it. in ad¬ 
dition to the specific comments invited 
by this notice. 

8. In accordance with the provisions 
of 11.419 of the rules, an original and 
14 copies of all comments, replies, 
pleadings, briefs, and other documents 
shall be furnished the Commission. 

Adopted: October 29. 1969. 

Released: October 31. 1969. 

Federal Communications 
Commission. 

[seal] Ben F. Waple, 

Secretary. 

It is proposed to amend l 73.554 of the 
Commission’s rules and regulations by 
the addition of new paragraphs and 
(d). as follows: 

§ 7.1*55 1 Transmitter performance. 

• • • • • 

(c) Tlie licensee of each noncommer¬ 
cial educational FM broadcast station 
with transmitter output power above 10 
watts shall make equipment perform¬ 
ance measurements at least once each 
calendar year: Provided , however . That 
the dates of completion of successive 
sets of measurements shall be no more 
than 14 months apart One set of meas¬ 
urements shall be made during the 4- 
month period preceding the filing date 
of the application for renewal of sta¬ 
tion license. Equipment performance 
measurements shall be made with equip¬ 
ment adjusted for normal program op¬ 
eration and shall include all circuits 
between the main studio microphone 
terminals and the antenna circuit, in¬ 
cluding telephone lines, preemphasis 
circuits and any equalizers employed, 
except for microphones, and without 
compression if a compression amplifier is 
Installed. The measurement program 
shall yield the following information: 

(1) Audiofrequency response from 50 
to 15.000 cycles per second <c/s> for 
approximately 25. 50. and 100 percent 
modulation. Measurements shall be 
made on at least the following audio¬ 
frequencies: 50, 100. 400. 1,000. 5.000. 
10.000 and 15,000 c/s. The frequency re¬ 
sponse measurements should normally 
be made without deemphasis: however, 
standard 75 microsecond deemphasis 
may be employed in the measuring 
equipment or system provided the ac¬ 
curacy of the deemphasis circuit is suf¬ 
ficient to insure that the measured re¬ 
sponse is within the prescribed limits. 

(2) Audio frequency harmonic distor¬ 
tion for 25, 50. and 100 percent modula¬ 
tion for the fundamental frequencies of 
50, 100, 400, 1.000, and 5.000 c/8. Audio 
frequency harmonics for 100 percent 
modulation for fundamental frequencies 
of 10.000 and 15.000 c/8. Measurements 
shall normally include harmonics to 
30.000 c/s. The distortion measurements 
shall be made employing 75 microsecond 
deemphasis in the measuring equipment 
or system. 

(3) Output noise level (frequency 
modulation) in the band of 50 to 15.000 
c/8 in decibels <db) below the audiofre¬ 
quency level representing a frequency 
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swing of 75 kc/s. The noise measure¬ 
ments shall be made employing 75 micro¬ 
second deemphasis in the measuring 
equipment or system. 

(4) Output noise level (amplitude 
modulation) in the band of 50 to 15.000 
c/s in db below the level representing 100 
percent amplitude modulation. The noise 
measurements shall be made employing 
75 microsecond deemphasis in the meas¬ 
uring equipment or system. 

<d) The data required by paragraph 
(bi of this section, together with a de¬ 
scription of instruments and procedure 
signed by the engineer making the 
measurements, shall be kept on file at the 
transmitter and retained for a period of 
2 years, and shall be made available 
during that time upon request to any 
duly authorized representative of the 
Federal Communications Commission. 

{F.R. Doc. 69-13132; Filed, Not. 4. I960; 

8:45 A m. | 


l 47 CFR Port 83 1 

{Docket No. 18715; FCC69-1187| 

SHIP RADIOTELEPHONE TEST 
PROCEDURES 

Notice of Proposed Rule Making 

1. Notice Is hereby given of proposed 
rule making in the above entitled matter. 

2. The U.8. Coast Guard has advised 
the Commission that their shore stations 
are receiving so many calls from ship 
stations on the radiotelephone distress 
frequency 2182 kc/a solely for the pur¬ 
pose of verifying the proper functioning 
of the ship’s radio equipment, that it is 
seriously impairing the Coast Guard sta¬ 
tion’s more important functions includ¬ 
ing handling of distress traffic. The 
Commission now proposes to amend Part 
83 to prohibit calls to U.S. Coast Guard 
stations on 2182 kc/s for test purposes 
except under very limited conditions and 
to permit general calls by ship radiotele¬ 
phone stations for test purposes. 

3. The rules presently require tests of 
compulsory ship radiotelephone stations 
to be made on the calling and distress 
frequency 2182 kc/s or In the case of 
VHF stations on the distress safety and 
calling frequency 156.8 Mc/s. It is be¬ 
lieved that this could be extended 
profitably to permit tests on working 
frequencies. 

4. The Commission proposes to amend 
$$ 83.178. 83.365, 83.502. 83 531. and 
83.548 to: 

< a > Permit general calls by ship radio¬ 
telephone stations for test purposes: 

<b» Prohibit calls on 2182 kc/s to UJ3. 
Coast Guard stations for test purposes 
except during inspections by Commis¬ 
sion representatives or when qualified 
technicians are Installing equipment or 
correcting deficiencies; and 

<c> Permit required testing of compul¬ 
sorily installed radiotelephone stations 
on other than distress frequencies 

5. The proposed amendments, as set 
forth below, are issued pursuant to the 
authority contained in sections 4 « i>. and 
303 (f) and (r) of the Communications 
Act of 1934. as amended. 
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6. Pursuant to the applicable pro¬ 
cedures set forth in § 1.415 of the Com¬ 
mission's rules, interested parties may 
file comments on or before December 8. 
1969, and reply comments on or before 
December 18. 1969 All relevant and 
timely comments will be considered by 
the Commission before final action is 
taken in this proceeding. In reaching Its 
decision in this proceeding, the Commis¬ 
sion may also take into consideration 
other relevant information before it, in 
addition to the specific comments invited 
by this notice. 

7. In accordance with the provisions 
set forth in 3 1.419 of the Commission's 
rules, an original and 14 copies of all 
statements, briefs or comments shall be 
furnished the Commission. 

Adopted: October 29. 1969. 

Released: October 31, 1969 

Federal Communications 
Commission, 1 

( seal 1 Ben F. Waple. 

Secretary. 

1. In 3 83.178, paragraph <c) is 
amended as follows: 

§ 83.178 l naulhori/.<Ni lrAii»mi»Mon*. 

Stations subject to this part shall not: 

• • • • • 

(c) When using telephony, transmit a 
general call or transmit signals or com¬ 
munications not addressed to a particular 
station or stations: Provided, That this 
provision is not applicable to the trans¬ 
mission of distress, alarm, urgency, or 
safety signals, or to messages preceded by 
one of these signals, or to transmissions 
solely for test purposes. 


2. In S 83.365. paragraph <&) is 
amended to read as follows: 

§ 83.365 Procedure in tearing. 

(a) Ship stations must use every pre¬ 
caution to insure that, when conducting 
operational transmitter tests, the emis¬ 
sions of the station will not cause harm¬ 
ful interference. Radiation must be re¬ 
duced to the lowest practicable value and 
if feasible shall be entirely suppressed. 
When radiation is necessary or unavoid¬ 
able, the testing procedure described be¬ 
low shall be followed: 

(I) The licensed radio operator or 
other person responsible for operation of 
the transmitting apparatus shall ascer¬ 
tain by careful listening that the test 
emissions wlil not be likely to interfere 
with transmissions in progress; if they 
are likely to interfere with the working 
of a coast or aeronautical station in the 
vicinity of the ship station, the consent 
of the former stations) must be ob¬ 
tained before the test emissions occur; 

<2) The applicable identification of 
the testing station, followed by the word 
"test," shall be announced on the radio 
channel being used for the test, as a 
warning that test emissions are about to 
be made on that frequency; 


* Commissioner Robert E. Lee absent. 
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<3> If, as a result of the announce¬ 
ment prescribed in subparagraph <2) of 
this paragraph, any station transmits by 
voice the word "w'ait," testing shall be 
suspended. When, after an appropriate 
interval of time, such announcement is 
repeated and no response is observed, and 
careful listening indicates that harmful 
interference should not be caused, the 
operator shall, Lf further testing is neces¬ 
sary. proceed as set forth in subpara¬ 
graphs (4) and (5) of this paragraph; 

(4) Testing of transmitters shall. In 
so far as practicable be confined to work¬ 
ing frequencies without two-way com¬ 
munications, however. 2182 kc/s and 
156.8 Me/s may be used to contact other 
ship or coast stations when signal re¬ 
ports are necessary. U.S. Coast Guard 
stations may be contacted on 2182 kc/s 
for test purposes only when tests are 
being conducted during inspections by 
Commission representatives or when 
qualified radio technicians are installing 
equipment or correcting deficiencies in 
the station radiotelephone equipment. 
In these cases the test shall be identified 
as "FCC" or Technical" and logged 
accordingly. 

(5) When further testing is necessary 
beyond the two "test" announcements 
specified in subparagraphs (2) and (3) 
of this paragraph, the operator shall an¬ 
nounce the word "testing" followed in 
the case of a voice transmission test by 
the count "1, 2. 3. 4. • • • etc." or by 
test phrases or sentences not in conflict 
with normal operating signals The test 
signals in either case shall have a dura¬ 
tion not exceeding 10 seconds. At the 
conclusion of the test, there shall be voice 
announcement of the official call sign of 
the testing station, the name of the ship 
on which the station is located, and the 
general location of the ship at the time 
the test is being made. This test trans¬ 
mission shall not be repeated until a 
period of at least 1 minute has elapsed: 
on the frequency 2182 kc/s or 156.8 Me/s 
a period of at least 5 minutes shall 
elapse before the test transmission is 
repeated. 

3. Section 83.502 is amended to read 
as follow's: 

§ 83.502 TcM of ra«Jiott'l«'|>!ionc Million. 

Unless the normal use of the required 
radiotelephone station demonstrates 
that the equipment is in proper operating 
condition, a test communication for this 
purpose on a required frequency shall 
be made by ft qualified operator each 
day the vessel is navigated When this 
test is performed by a person other than 
the master and the equipment is found 
not to be In proper operating condition, 
the master shall be promptly notified 
thereof. 

4. Section 83.531 Is amended to read 
as follows: 

g 83.531 Teat of rvcliolelcphone instal¬ 
lation. 

Unless the normal use of the required 
radiotelephone installation demonstrates 
that the equipment is in proper operating 


condition, a test communication for this 
purpose on a required frequency in the 
2000 to 3000 kc/s band or the 156-162 
Mc/s band shall be made by a qualified 
operator each day the vessel is navigated. 
When this test is performed by a person 
other than the master and the equip¬ 
ment is found not to be in proper operat¬ 
ing condition, the master shall be 
promptly notified thereof. 

5. Section 83.548 is amended to read as 
follows: 

§ 83.518 Trial of radiotelephone iiiMat 
La I i oa. 

At least once during each calendar day 
in which a vessel of the United States u 
navigated while subject to the Great 
Lakes Radio Agreement, a test com¬ 
munication on a required frequency to 
demonstrate that the radiotelephone in¬ 
stallation is in proper operating condi¬ 
tion shall be made by a certified person 
who is required in accordance with 
3 83.158, unless the normal dally use of 
the equipment demonstrates that this 
installation is in proper operating con¬ 
dition for that purpose. Should the 
equipment be found at any time by a 
person other than the master not to 
be in proper operating condition, the 
master shall be promptly notified 
thereof. A record shall be made in 
the radio station log showing the operat¬ 
ing condition of the equipment as deter¬ 
mined by either the daily normal 
communication or the daily test com¬ 
munication referred to In this section, 
and showing that, if an improper operat¬ 
ing condition was found, the master was 
properly notified thereof. 

|FJl. Doc. 69-13133; Filed. Nov. 4, 1X»; 

8:45 am.) 


FEDERAL RESERVE SYSTEM 

I 12 CFR Part 217 1 

|Reg. Q] 

CERTAIN BORROWINGS BY BANK 
AFFILIATES AS DEPOSITS 

Notice of Proposed Rule Making 

The Board of Governors is consider¬ 
ing amending f 217.1(f) of Regulation Q 
to add the following sentence: "For the 
purposes of this part, ‘deposits* of a mem¬ 
ber bank also include the liability of <j> 
an organization that controls a majority 
of the stock of the bank or <ii) a corpo¬ 
ration that Is majority-controlled by such 
an organization, on any promissory note, 
acknowledgment of advance, due bill, or 
similar obligation (written or oral*, wiffi 
a maturity of 2 years or less, that is is¬ 
sued or undertaken principally as » 
means of supplying funds to the bank for 
use in its banking business, or maintain¬ 
ing the availability of such funds," 

The main purpose of this proposal is w 
apply the rules governing payment of in¬ 
terest on deposits (Regulation Q> * 
funds received by member banks as tn 
result of issuance, by affiliates of 
banks, of obligations commonly o 
scribed as commercial paper. 
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Types of obligations within the cover¬ 
age of this proposal are commercial paper 
issued for the specified purpose by a 
member bank's parent company—either 
one-bank or registered under the Bank 
Holding Company Act^-or by a collateral 
aflUliate of a member bank in such a 
holding company system. 

In the Board's judgment, adoption of 
i proposal along these lines is necessary 
because the purposes of section 19 of the 
Federal Reserve Act are in danger of be¬ 
ing frustrated, to a substantial degree, 
as a result of the issuance of commercial 
paper by bank affiliates of the types de¬ 
scribed. the proceeds being channeled 
to the bank for lending and investing. 

The proposal does not refer to issuance 
of obligations by subsidiaries of member 


banks. In a related action, on which 
Governor Maisel dissented, the Board 
determined that obligations of such sub¬ 
sidiaries are, under present provisions of 
both Regulations Q and D. in the same 
status as obligations issued directly by 
the bank, and. accordingly, covered by 
S 217.1(f) of Regulation Q and » 204.1(f) 
of Regulation D. Sec 12 CFR 250.141; 
1968 Fed. Res. Bulletin 681. 

This notice is published pursuant to 
section 553(b) of title 5, United States 
Code, and $ 262.2(a) of the rules of pro¬ 
cedure of the Board of Governors. 

To aid in the consideration of this mat¬ 
ter by the* Board. Interested persons are 
Invited to submit relevant data, views, 
or arguments. Any such material should 


be submitted In writing to the Secretary. 
Board of Governors of the Federal Re¬ 
serve System. Washington. D.C. 20551, 
to be received not later than December 1, 
1969. Under the Board's rules regard¬ 
ing availability of information (12 CFR 
Part 261), such materials will be made 
available for inspection and copying 
upon request unless the person submit¬ 
ting the material requests that it be 
considered confidential. 

By order of the Board of Governors. 
October 28. 1969. 

I seal 1 Robert P. Forrestal. 

Assistant Secretary . 

IPR. Doc. 69-13150: Filed, Nov. 4. I960: 
8:46 am ) 
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DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

(Serial No. A 21531 

ARIZONA 

Notice of Termination of Classification 
of Public Lands for Transfer Out of 
Federal Ownership 

October 30. 1069. 

1. Pursuant to the Act of September 
19. 1964 <43 U.S.C. 1411-18) and to the 
regulations In 43 CFR Parts 2410 and 
2411 the public lands described below 
were classified for sale under section 2455 
of the revised statutes <43 UJS.C. 1171). 
The notice of classification published De¬ 
cember 19. 1968. in 33 F.R. 18947 seg¬ 
regated the lands from all forms of ap¬ 
propriation under the public land laws, 
including the mining laws, except for ap¬ 
plications for sale under section 2455 of 
Revised Statutes <43 U.S.C. 1171). 

On .a and Salt Rrvci Meridian 

FIMA COUNTT 

T. 18 8.. R 12 E.. secs. 9 and 10. all remaining 
public land. 

The public lands described above ag¬ 
gregate approximately 430 acres. 

2. The classification of these public 
lands for sale under section 2455 of Re¬ 
vised Statutes Is hereby terminated. Pub¬ 
lication of this notice terminates the 
segregative effect of the notice of clas¬ 
sification as to these lands. 

Glkndon E. Collins. 

Actino State Director. 

(P.R. Doc. 69-13193; Piled. No?. 4. I960; 
8:49 amj 


CALIFORNIA 

Notice of Filing of Protraction 
Diagrams 

October 28. 1969. 

Notice is hereby given that effective 
December 15. 1969. the following pro¬ 
traction diagrams are officially filed and 
of record in the Sacramento Land Office. 
In accordance with title 43. Code of Fed¬ 
eral Regulations, these protractions will 
become the basic record for describing 
the land for all authorized purposes at 
and after 10 ajn. of the above date. 
Until this date and time, the diagrams 
have been placed in the open files and 
are available to the public for informa¬ 
tion only. 

California Protraction Diagram 150 
(Approved Aug. 27.1969) 

T. 20 N .R. ii E.MDM 
Secs 3 and 4. fractional. 


Notices 


T. 16 N„ R. 5 W.. 

8ec.4.Wty; 

Sec. 5. all; 

Sec. 6. Ety; 

Sec. 8. WtyNKty. NWty 
California Protraction Diagram 152 
(Approved May 29. 1969) 

T. 11 N..R. 19 R. 

Sec. 4. Wty.SEty; 

Sec. 5. Ety; 

Sec. 9.NtyNEty.NWty. 

T. I2N..R. 19 E., 

That area between the Von Schmidt Line 
ami the Callfornla-Ncvada State line in 
MC6. 7.8. and 17. 

T. 10 N.. R 20 K.. 

Sec. 25. NBty.Sty; 

8ec. 36.Nty.NtySKty. 

T. 10 N., R. 21 E.. MDM. 

Sec. 7. St*; 

Sec. 18. Nty; 

Sec. 30. W^; 

Sec. 31. W ty. except M.S. 426. 

California Protraction Diagram 153 
(Approved May 29.1969) 

T. 23 N.. R. 9 E., M DJtf.. 

Sec. 29. 

Sec. 30. Sty; 

Sec.31.Nty.NtySBty; 

8ec. 32.Nty,NtySWty. 

T. 21 If.. R. 10 K., M D M .. 

Secs. 1 and 2. all; 

Sec. 3. NEty except Mineral Lots 45 and 46. 

Sty: 

Sec. 10. all except M S 2638; 

Sec. 11. alt except MS. 2638; 

Seen 12 to 15. inclusive, all; 

Sec. 22. all except M S. 5739: 

Secs. 23 to 27. Inclusive, all; 

8ec. 34. Nty. SEty: 

Secs. 35 and 36. all. 

T. 22 N.. R. 10 E.. MDM.. 

Secs. 1 and 2. all; 

Sec. 3. NEty. Sty except M S 3624 and 
Lot 39; 

Sec. 10. all. exoept Mineral Lot 40; 

Sec. 11. all. exoept Mineral Lot 40; 

Secs. 12 and 13. all: 

Sec. 14. all. except Mineral Lot 40; 

Sec. 15. all. except Mineral Lot 40; 

Sec. 22.Nty.SEty; 

Sec 23. all; 

Sec. 24. Nty. SWty. 

T. 23 N.. R. 10 E.. M D M, 

Sec. 22. NEty.8ty: 

Sec. 23.NWty.Sty; 

Sec. 25. NWty.Sty: 

Secs. 26 and 27. all; 

Sec. 28. NBty.Sty; 

8ec.33.Nty.8Rty; 

Secs. 34 to 36. Inclusive, all. 

California Protraction Diagram 155 
(Approved May 29. 1909) 

T.25N..R.4E..MDM.. 

Bees. 1 and 2. all; 

Sec.3. NEty.Sty: 

Sec. 10. Nty. SBty except tract 40; 

Sec. 11. all. except Lot 39; 

Sec. 12. all. except M S. 4018; 

Sec. 13. all. except hLS. 4018; 

8ec. 14 all. except lots 38 and 39; 

Sec. 15. Ety; 

Sec.22.Ety: 

Sec. 23. all; 


Sec. 24. all. except M S 4389; 

8ec 25. all. except MS. 4389; 

Sec. 26 all. except MS. 4386 and 4390; 

8ec. 27. Ety. except M S 4387; 

Sec. 34. NEty. except M8. 4388: 

Sec. 35. Nty. except MS. 4386 and MS. 
4390: 

Sec. 36.Nty.8Kty. 

T. 24 N.. R. 7 E.MDM.. 

Sec. 1. Nty; 

Sec. 2. Nty; 

Sec.3.Nty; 

8ec. 4. Nty; 

Sec 6. Nty; 

Sec 6. Nty. 8W ty; 

Sec. 7. Wty: 

See. 18. Wty; 

Sec 19. Wty. 

California Protraction Diagram 157 
(Approved Apr. 23. 1969) 

T. 26 N.. R. 5 E . M.D M 
Sec 5.Nty. SWty; 

Sec. 6. all; 

Sec. 7. Nty. 

T. 27 N.. R5 E.MDM. 

Sec. 1, fractional; 

Seca. 2 to 11. lnciualve. all; 

Secs. 12 and 13. fractional: 

Secs. 14 to 20. inclusive, all; 

8ec. 21. all. except HES 52; 

Sec. 22. all; 

Sec 23. all. except H.E8. 64; 

8ecs. 24 and 25. fractional: 

8ec. 26, all. except H E 3. 64; 

Sec. 27, all. except H.E.S. 64; 

Seca. 28 to 32. Inclusive, all; 

Sec. 33. Wty; 

Sec. 34. NEty; 

Sec 35. Nty. 

T. 28 N.. R 6 E.. MDM. 

Sec. 6. Sty; 

Sec. 7. Nty; 

Sec. 33. SEty; 

Secs. 34 and 35, all; 

Secs. 36. Wty. SEty. 

T. 27 N.R. 6E . M D M. 

8ec. 5. Wty: 

Secs. 6 and 7. all: 

Sec. 8. Wty; 

Sec. 18. all; 

Sec. 19. Nty. SWty. 

California Protraction Diagram 169 
(Approved Apr. 23. 1969) 

T. 30 N.R. 3 E.MDM.. 

Seca. 1 and 2. fractional; 

Seca. 11 to 14. inclusive, all; 

Sec. 15. Ety; 

Sec. 22. Ety; 

Secs. 23 to 26. Inclusive, all; 

Sec. 35. Nty. SEty; 

Sec. 36. all. 

T. 31 N.. R 4 E.. MDM, 

Sec. 21, Ety; 

Sec. 22. Wty; 

Sec. 31, Sty; 

Sec. 32. Sty; 

Sec. 33.8ty: 

Sec. 34. NEty. 8ty; 

Sec. 35. Wty. 

T. 30 N.. R 6 E.MDM.. 

Sec. 25. WtySEty; 

Sec. 26. all; 

Sec. 27. NEty. Sty: 

Sec. 34. Nty. SEty; 

Sec. 35. all; 

Sec. 36. Nty. SWty. 
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CklATOtBOA PHOTmACTTOff DlAOBAM 100 
t Approved Apr. 23. 1969) 

T 4 S., R- 7 E-» M.D.M., 

s*c.un 

T 3 a. It 8 K.. M.D M., 

Sees. 1 and 3. nil: 

Stc. 3, All. except H E S, 333; 

8m. 10 and 11. all: 

Stc I2.NVfr.SW54; 

8« 15, N*. 

T 68.B.8K., M.DM. 

Sec-4.W*: 

S*c.5.B*; 

8rc». 29, 27. 34, and 39, fractional. 

California Protraction Diagram 161 
I Approved Apr. 23. 1969) 

T. IS . R 5 B.. 11.M.. 

5®e 14. SB 54; 

8«Ll3.S5fr: 

Sec.23.EVfr; 

Sec 24. all; 

Sec. 25, all 

Sec. 28. NE*N*8K*. SEVfrSE*; 

Sec. 30, N*fr, SEVfr. 

T 28.. R .SB., HJB.. 

Sec 1, all; 

Sec. 2. NB^ 85fr; 

Sec-II.N5fr.SE54. 

Sec*. 12 and 13, All; 

8ec H.EVfr; 

Soc-23. NK54: 

Sec 24 N«fr,8E»4. 

T l A. ROB.. H M. 

Sec. 19, NW 14 , 8Vfr; 

Sec 2fl.NW54.85fr; 

Sees. 29 to 33, inclusive, all; 

Sec 34. NW>4,854. 

T-2 8, R. 6 E.. H.M . 

Secs 3 to 10. Inclusive, all: 

Bee*. 13 to 22. Inclusive, all; 

Beer 29 and 30. all: 

Sec. 31, all. except H.E.S. 130; 

Sec. 32. all. 


California Protraction Diagram 163 
(Approved Apr. 33. I960) 

7 fl K„ R. 6 E.. H M . 

Sees. 1 to 5. Inclusive, all; 

8w. 0. all, except Tract No. 40; 

8ec- 7. all, except Tracts 40,41. and 42; 

Sec. 8. all. excopt Tracts 41. and 42; 

8«ci-9.10, and 11, all; 

Sec 12. Ml. jxcept Tracts 43.44. and 58; 

Sec-13. ail except Tract® 43. 44, and 58; 

Stca 14 to 17, Inclusive, all: 

Sec. 18, all. except Tract® 47, 48. and 40: 

10, all, except Tract® 47. 48. 49. 50. 
and 52. and lots 37 and 38: 

*«• 20, all. except Tract® 45. 46. 53. 54 , 55, 
HES. 203 . Tract 62. and lota 37 and 38; 

and M* 11, * XC#pt Trmcta 45 46 * 53. 54. 
See® 22 and 23. All: 

8«c 34. all, except Tract 57; 

a11 - except Tracts 80 and 61; 

28. all. except Tracts 60 and 01: 

^ 27, all; 

5* except Tract 58. H.B.8. 322; 

^ 29, all, except Tract® 59 and 03. and 
Jot* 37 and 38; 

all. except Tract® 50 and 62; 
s«c*. 31 to 36. Inclusive, all. 

T UW..MJXM. 

8ec.31.W>4. 

Cautdonu PmcmucTjoK Diagram 103 
(Ajyproved Apr 23. 1969) 

12 w • Vt n m 
11101 all: 

Zr S' *?’ PXCe P l M*S. 2279 and M S 2321; 
jjJJ; aU ‘ except M.S. 2279. 2831,2832. and 

to36. Inclualve, alL 


T 38 N.. R. 12 W.. M-D.M- 
Hecfi 1 to 12 . inclusive, all; 

Sec. 13. all. except M S. 4532: 

Sena. 14 to 34. inclualve. all: 

Sec. 25. all. except MR 6725; 

Secs. 20 to 30. Inclusive, alL 

Calitorn'ia Protraction Diana® M 165 
(App r o ve d May 29, I960) 

T.32N..R. 11 E.. M.D.M.. 

Secs. 3 to 5, inclusive, fractional. 

T 31 N..R. 13 E . M D.M„ 

Sec. 1. all; 

Sec. 2. N*. N*frSW%. 6W>4; 
Sec-S.Nifr.NJfrS^fr; 

Secs. 4 and 5. all; 

Sec. O.N5fr.SE54; 

Sec. 8 , E*fr; 

Sec. 9. all. 

Sec, 12, NVfr; 

Sec. 16. all: 

Sec. 17. NE*.a*: 

Seca. 20 and 21. all; 

Sec, 28. If *. E5fr 8W>4,6*54: 

Sec. 33. fractional. 


California Pxoteaction Diagram 173 
(Approved Apr. 23. 1969) 

T. 46 N^ R. 2 E . M.DM.. 

Sees. 14 to IS. inclusive, fractional; 

Sec®. 19 to 22. Inclusive, all; 

80 c. 23. all except NE54NE54: 

Sec. 24. fractional; 

Sec. 25. all. except NE*iNE%; 

Sees. 26 and 27. all; 

Seca. 28 to 31. inclusive, fractional; 

Sec. 32, W 5 frNW>fr. MWfeSWfc; 

Secs. 34 to 36. Inclusive, all. 

T. 47 N.. R. 4 K.. 

Sec 9. NE 54 NE 54 . SfcNB*. SEU; 

Sec. 10. all. except NE< 4 NE%; 

Sec. 11 . SW54NW54. W>iSW*4. SE^SW*; 
Sec. 14. wvfr; 

Sec. 16. all: 

Sec. 16. NB’ 4 . E5fr8*54- 
California PxormAcnow Diagram 176 
(Approved May 29. 1969) 


T. 12 N.. R. 5 W .MJJ.M.. 

Sec. 14. 85fr: 

Sec. 23, N’fr. fractional; 

Seca 31 to 33. Inclusive, all: 

Sec. 34. W*. 

T. 10 N.. R. 8 W . 

Sec. L all. except MR 1007; 

Sec. 2, all. except MS 1067; 

Sec. 3, W l fr; 

Sec. 4. BVfr; except MS 1272 and M S. 0042. 
T. 10 N..R 9 W . M.D M., 

Sec. 3. fractional. 

California Pxotxaction Diagram 177 

(Approved May 29. I960) 

T. 17 N..R. 12 K.. M.D M . 

Sec. 18. all. 

T. 24 N., R. 18 E-. M D M.. 

Sec. 19, S5fr: 

Sees 30 and 31. all. 

Calxfoafiia Protraction Diagram 178 
(Approved Apr. 23. 1969) 

T. 36 N-. R. 10 W.. M-D-M.. 

Sec. 2. all; 

Seca. 4 to 10, inclusive, all: 

Sec. 12. all; 

Sec. 14, all; 

Sec®. 10 to 22. Inclusive, all; 

Sec. 24. all; 

Sec. 20. all; 

Seca. 28 to 34. Inclualve. all; 

Sec. 36. nil. except E’frSEViSW*. 

T. 36>fr 17., B. 10 W . M.DJE. 

Sees, 29 to 36. inclualve, fractional. 


T. 36 N.. EL 11 W . MD.M., 

Seca. 1 to 36, inclualve. all. 

T. 365fr N . R. 11 W . MJ)X 

Secs. 25 to 30. Inclualve. fractional; 

Secs 31 to 36. Inclusive, all. 

T. 36 N.. R. 12 W-, M D.M., 

Secs. 1 to 35. inclusive, all; 

Sec. 36, all. except Tract 27. 

T. 36* R. 12 W.. M.D M . 

Seca. 25 to 31, inclualve. fractional; 

Secs. 32 to 36, Inclusive, all. 

Copies of these diagrams are for sale 
at two dollars ($2.00) each by the Survey 
Records Office. Bureau of Land Manage¬ 
ment, Room E-2807. Federal Office 
Building. 2800 Cottage Way, Sacramento. 
Calif. 95825 

John E. Clute, 

Chief, Branch 0/ Title and Records. 

IF-R- Doc. 09-13166; Filed. Nov. 4. 1909; 
8:47 a.no.] 


|8erial No. N-3319] 

NEVADA 

Notice of Classification of Public 
Lands for Multiple-Use Management 

October 24, 1969. 

1. Pursuant to the Act of Septem¬ 
ber 19. 1964 ( 43 U.8.C. 1412). the public 
lands within the area decribed below are 
liereby classified for multiple use man¬ 
agement. Publication of tills notice has 
the efTcct of segregating the described 
land from appropriation under the 
agriculture land laws (43 U.S.C. Parts 7 
and 9. 25 U.8.C. sec. 334) and from sale 
under section 2455 of the Revised Stat¬ 
utes <43 U.S.C. 1171), and from ex¬ 
change >43 U.S.C. 315g). from sale under 
the Act of September 19. 1964 (78 Stat. 
988. 43 UJ3.C. 1421-1427), and from 
operation of the mining laws. As used In 
this order, the term "public lands" 
means any lands withdrawn or reserved 
by Executive Order No. 6910 of Novem¬ 
ber 26. 1934, as amended, or within a 
grazing district established pursuant to 
the Act of June 28, 1934 <48 Stat. 1269), 
as amended, which are not otherwise 
withdrawn or reserved for Federal use 
or purpose. 

2. The land is located near Ash Mead¬ 
ows in Nye County, Nev. # containing 
a spring Inhabited by Nevada Pupfish, a 
rare and endangered species. The land 
Is physically suitable and adaptable to 
the use for which it is classified. 

3. The public land affected by this 
classification Is located within the fol¬ 
lowing described area and Is shown on 
maps on file and available for inspection 
in the Las Vegas District Office, 1859 
North Decatur Boulevard, Las Vegas. 
Nev. 89108. and the Nevada Land Office, 
Bureau of Land Management, Room 
3008. Federal Building. 300 Booth Street. 
Reno. Nev. 89502. 

4. The land involved is located In Nye 
County and la described as follows: 

Mount Diablo Mcetdtan, Nevada 

T. 18 S.. B. 51 B.. 

Sec. 18. lot 2. WlfrSEVfrNWMfr. 

The land described contains 56.35 
acres of public land. 


Wo. 21: 


17 
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5. For a period of 30 days from date 
of publication In the Federal Register. 
this classification shall be subject to the 
exercise of administrative review and 
modification by the Secretary of the In¬ 
terior as provided for in 43 CFR 2411.2c. 
For a period of 30 days, interested parties 
may submit comments to the Secretary 
of the Interior, LLM, 320, Washington. 
D C. 20240. 

Nolan F. Keil. 
State Director , Nevada. 

(F.R. Doc. 69-131*4: Filed. Not. 4. 19*9; 
8:47 ft.tn.J 


|OR 5049 (Wash.)l 

WASHINGTON 

Notice of Proposed Withdrawal and 
Reservation of Land 

October 28. 1969. 

The Department of Agriculture, on be¬ 
half of the Forest Service, has filed 
application, OR 5049 (Wash.), for the 
withdrawal of the national forest land 
described below, from all forms of appro¬ 
priation under the mining laws (30 
UJ8.C., ch. 2). but not from leasing under 
the mineral leasing laws, subject to valid 
existing rights. 

The applicant desires the land as an 
addition to the Snoqualmie Pass-Denny 
Creek Recreation Area. 

For a period of 30 days from the date 
of publication of this notice, all persons 
who wish to submit comments, sugges¬ 
tions. or objections in connection with 
the proposed withdrawal may present 
their views in writing to the undersigned 
officer of the Bureau of Land Manage¬ 
ment, Department of the Interior, 729 
Northeast Oregon Street (Post Office Box 
2965 >, Portland, Oreg. 97208. 

The authorized officer of the Bureau of 
Land Management will undertake such 
investigations as are necessary to deter¬ 
mine the existing and potential demand 
for the land and its resources. He will 
also undertake negotiations with the ap¬ 
plicant agency with the view of adjust¬ 
ing the application to reduce the area 
to the minimum essential to meet the 
applicant's needs, to provide for the 
maximum concurrent utilization of the 
land for purposes other than the appli¬ 
cant's, to eliminate land needed for pur¬ 
poses more essential than the applicant's, 
and to reach agreement on the concur¬ 
rent management of the land and its 
resources. 

He will also prepare a report for con¬ 
sideration by the Secretary of the In¬ 
terior who will determine whether or not 
the land will be withdrawn as requested 
by the applicant agency. 

The determination of the Secretary on 
the application will be published in the 
Federal Register. A separate notice will 
be sent to each Interested party of record 

If circumstances warrant it, a public 
hearing will be held at a convenient time 
and place which will be announced. 

The land involved in the application 
is: 


Skoqualmxx National Forest 

WILLAMETTE MERIDIAN 

Snoqualmie Pass-Denny Creek Recreation 
Area Addition 

T. 22 N.. R, 11 E., 

Sec 6. lots 6.16. 19. and 20: 

Sec. 8. NWV«NE«4, S^NE 1 *. and NVfcNWi* 

The area described contains approxi¬ 
mately 265 acres. 

Virgil O. Seiser, 
Chief . Branch of Lands. 

|FR Doc 69-13165; Piled, Nov. 4, 1969; 
8:47 rjh-1 


Fish and Wildlife Service 

(Docket No. C-310] 

JOHN T. TARANTINO 
Notice of Loan Application 

October 30.1969. 

John T. Tarantino, 957 North Point 
Street, San Francisco, Calif. 94109, has 
applied for a loan from the Fisheries 
Loan Fund to aid in financing the pur¬ 
chase of a new 42.6-foot registered length 
steel vessel to engage In the fishery for 
salmon. Dungeness crab, and albacore. 

Notice Is hereby given pursuant to the 
provisions of Public Law 89-85 and Fish¬ 
eries Loan Fund Procedures <50 CFR Part 
250. as revised) that the above-entitled 
application Is being considered by the Bu¬ 
reau of Commercial Fisheries. Fish and 
Wildlife Service. Department of the In¬ 
terior, Washington, D.C. 20240. Any per¬ 
son desiring to submit evidence that the 
contemplated operation of such vessel 
will cause economic hardship or injury 
to efficient vessel operators already oper¬ 
ating in that fishery must submit such 
evidence in writing to the Director, Bu¬ 
reau of Commercial Fisheries, within 30 
days from the date of publication of this 
notice. If such evidence is received it 
will be evaluated along with such other 
evidence as may be available before 
making a determination that the con¬ 
templated operations of the vessel will 
or will not cause such economic hard¬ 
ship or injury. 

C. E. Peterson, 

Chief , 

Division of Financial Assistance. 

|P.R Doc 89-13163; Filed, Nov. 4. 1969; 

8:47 *m 1 

DEPARTMENT OF HEALTH, 
EDUCATION. AND WELFARE 

Food and Drug Administration 
AMERICAN CYANAMID CO. 

Notice of Withdrawal of Petition for 
Food Additives 

Pursuant to the provisions of the Fed¬ 
eral FOod. Drug, and Cosmetic Act (see. 
409(b). 72 Stat. 1786; 21 U.8.C. 348(b)), 
the following notice is issued: 


In accordance with 8 121.52 Wiffi- 
drawal of petitions without prejudice of 
the procedural food additive regulations 
(21 CFR 121.52), American Cyan amid 
Co.. Agricultural Division, Post Office 
Box 400, Princeton, NJ. 08540, has with¬ 
drawn its petition (C35-S07V), notice 
of which was published in the Federal 
Register of March 22. 1967 (32 PR, 
4366 ». proposing amendments to the food 
additive regulations <21 CFR Part 121) 
to provide for the safe use in chicken 
feed of aklomidc and sulfanitran com¬ 
bined with chlortetracyclinc with or 
without sodium sulfate, for the pre¬ 
vention of coccidiosls and for the 
prevention or treatment of certain con¬ 
ditions in chickens In the amounts and 
for the purposes specified in 8 121208 
Chlortetracycline. 

Dated: October 27. 1969. 

R. E. Duggan, 

Acting Associate Commissions 
for Compliance. 

|FR Doc. 69-13154: Filed, Nov. 4. 19W; 

8:46 ft m.| 


BUCKMAN LABORATORIES, INC. 

Notice of Filing of Petition for Food 
Additives 

Pursuant to the provisions of the Fed¬ 
eral Food. Drug, and Cosmetic Act <sec. 
409(b)(5). 72 Stat. 1786: 21 VSC. 348 
(b)(5)), notice is given that a petition 
(FAP OH2468) has been filed by Buck- 
man Laboratories. Inc.. Memphis. Tenn. 
38108, proposing that 8 121.2505 Slimi - 
cides (21 CFR 121.2505) be amended to 
provide tor the safe use of 2-<thiocya- 
nometliylthio>benzothiazole and 2-hjr- 
droxypropyl meth&nothiolsulfonato to 
control slime in the manufacture of 
food-contact paper and paperboard. 

Dated: October28.1969. 

R. E. Duggan. 

Acting Associate Commissioner 
for Compliance 

| PR Doc 89-13155; Filed, Nov 4 1969; 
8:46 a m J 

DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT 

CERTAIN HUD EMPLOYEES IN REGION 
II (PHILADELPHIA) 

Redelegation of Authority To Admin¬ 
ister Oaths Under Title VIII IW| 
Housing) of Civil Rights Act of 1968 

The redelegatlon of authority to cer¬ 
tain HUD employees In Region n <PhJ‘ 
adelphla), effective April 18. 1969 J*: 
F.R. 6664, Apr. 18. 1969'. Is hereby 
amended os follows: . 

(1) In Item 4. delete "Karl O. 
eon" and Insert as Item 4 “Theodore J* 
Daly". 

(Redelegatlon of authority by Region^ 
minUtrmlor, effective Apr. 18. I960 (34 r 
6664. Apr. 18. 1969)) 
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Ffrrtivc date. This amendment shall 
be effective upon publication in the Ft xk 
CKAL RCufol'SR. 

Wagner D. Jackson. 
Assistant Regional Administrator 
for Equal Opportunity. Region 11. 

(K R Doc. 69-13189; Plied. Nov. 4. 1090: 
8.40ojn.I 


ACTING ASSISTANT REGIONAL AD¬ 
MINISTRATOR FOR FHA, REGION 
III (ATLANTA) 

Designation 

The officers appointed to the following 
listed positions in Region HI (Atlanta) 
we hereby designated to serve as Acting 
Assistant Regional Administrator for 
FHA, Region HI, during the absence of 
the Assistant Regional Administrator for 
FHA, with all the powers, functions and 
duties rede legated or assigned to the As¬ 
sistant Regional Administrator for FHA: 
Provided. That no officer is authorized 
to serve as Acting Assistant Regional Ad¬ 
ministrator for FHA unless all other 
officers whose titles precede his in this 
designation are unable to serve by rea¬ 
son of absence: 

1. Deputy Assistant Regional Adminis¬ 
trator for FHA. 

2. Director' Project Review Division. 

<Ori«*Ation effective May 4. 1002. 27 FR. 
4319. Interim Order IT. 31 P R. 815. Jan. 21. 

1900) 

Effective as of the 5th day of Novem¬ 
ber 1969. 

Edward H. Baxter. 
Regional Administrator. Region Ill. 

ira. Doc. 09-13190; Piled. Nov. 4. I960; 
8:49 a.ra.) 


ACTING ASSISTANT REGIONAL AD¬ 
MINISTRATOR FOR FHA, REGION 
VI (SAN FRANCISCO) 

Designation 

The officers appointed to the following 
N^*d positions in Region VI <San Fran¬ 
ce 0 ' are hereby designated to serve as 
Acting Assistant Regional Administrator 
tor Federal Housing Administration. Re- 
2* VI (San Francisco), during the 
•^ence of tiie Assistant Regional Ad¬ 
ministrator for Federal Housing Admin- 
“tration with all the powers, functions. 

duties red el eg a ted or assigned Co the 
Actant Regional Administrator for 
Housing Administration: Pro - 
That no officer is authorized to 
M Acting Assistant Regional Ad- 
umstrator for Federal Housing Admin- 
unless all other offleers whose 
oik , prec ede his In this designation are 
^ Wc act by reason of absence: 
UtL Deputy Actant Regional Admin- 
^lor for Federal Housing Administra- 

^ Director, Project Review Division. 
Tiua designation revokes the designa- 
effective January 25, 1967 (32 F.R. 
™ March 15, 1967). 

•ST.’S •ffocUv* May 4. 1962, 27 PR. 
lW) Oidm B. 31 PR 815, Jan. 2i, 


Effective as of the 23d day of Septem¬ 
ber 1969. 


Ward Elliott, 

Acting Regional Administrator. 

Region VI . 


|P-R. Doc. 99-13191: Filed. Nov. 4. 1969; 
8:40 am.) 


ACTING ASSISTANT REGIONAL AD¬ 
MINISTRATOR FOR RENEWAL 

ASSISTANCE, REGION VI (SAN 

FRANCISCO) 

Designation 

The officers appointed to the following 
listed positions in Region VI (San Fran¬ 
cisco) are hereby designated to serve as 
Acting Assistant Regional Administrator 
for Renewal Assistance, Region VI (San 
Francisco), during the absence of the 
Assistant Regional Administrator for 
Renewal Assistance with all the powers, 
functions, and duties redelegated or 
assigned to the Assistant Regional Ad¬ 
ministrator for Renewal Assistance: 
Provided. That no officer Is authorized 
to serve as Acting Assistant Regional Ad¬ 
ministrator for Renewal Assistance 
unless all other officers whose titles pre¬ 
cede his in this designation are unable 
to act by reason of absence: 

L Deputy Assistant Regional Adminis¬ 
trator for Renewal Assistance. 

2. Director. Field Service Division. 

3. Chief, Project Planning and En¬ 
gineering Branch. 

The designation effective March 3.1968 
• 33 F.R. 5897, Apr. 17, 1968) is hereby 
revoked. 

fDelegation effective May 4. 1962. 27 PR. 
4319: Dept. Interim Order II. 31 P R 815. 
Jon. 21. 1966) 

Effective as of September 21. 1969. 

Ward Elliott. 

Acting Regional Administrator. 

Region VI. 

(PR. Doc. 69-13192; Piled. Nov. 4. 1969; 

8:49 am | 


CIVIL AERONAUTICS BOARD 

(Dockets No*. 20244, 20336: Order 69-10-158) 

ALOHA AIRLINES, INC., AND 
HAWAIIAN AIRLINES, INC. 

Order of Investigation and 
Consolidation 

Adopted by the Civil Aeronautics 
Board at its office in Washington. D C., 
on the 31st day of October 1969. 

By tariff revisions ‘ marked to become 
effective November 1. 1969, Aloha Air¬ 
lines, Inc. (Aloha), and Hawaiian Air¬ 
lines. Inc. (Hawaiian), propose to in¬ 
crease most of their regular one-way 
fares 1 or 2 dollars. Both carriers also 
propose to increase their various discount 
fares which are based on a percentage 
of the regular one-way fares and to in¬ 
crease their excursion and group fares. 


' Revisions to Airline Tariff Publishers, Inc., 
Agent. Tart IT C.A B No. 101. filed on Sept. 26. 
1969. by Aloha and Oct. 2. 1969. by Hawaiian. 


The State of Hawaii (Hawaii) has ftled 
a complaint against the proposed fare 
Increases of Aloha and Hawaiian. Hawaii 
asserts that such increases would have 
a severe adverse effect on the State’s 
economy; that they would seriously limit 
people's travel: and that the Hawaiian 
carriers have had various fare increases 
In the past 2 years. The complainant con¬ 
tends that the islands of Hawaii cannot 
have the benefit of competing modes of 
travel and that almost all of the passen¬ 
ger travel between the islands is by the 
two certificated Inter-island carriers. 
Hawaii further urges that in lieu of a 
fare increase favorable consideration be 
given to the subsidy requests of Aloha 
and Hawaiian and that, pending dispo¬ 
sition of the subsidy case, an investiga¬ 
tion of the proposed fare increases be 
undertaken by the Board. 

In support of their proposals Aloha and 
Hawaiian submit that fare increases are 
necessary to help alleviate their deterior¬ 
ating financial position. Aloha asserts 
that ita losses have been mounting and 
that even with the proposed fare in¬ 
crease. and assuming a significant 
growth of inter-island traffic, it will 
barely break even for the year ending 
June 30. 1970. Hawaiian cites the fact 
that its financial position has gone from 
profit to loss during 1969. It experienced 
a loss of $883,325 in the first 7 months 
of 1969 and indicates that had the pro¬ 
posed fare increase been in effect for the 
full 7 months of the year it would have 
been able to show a profit of $167,000. 
Both carriers assert that the economic 
factors which prompted the Board to re¬ 
cently grant the domestic carriers a fare 
increase apply with equal force to the 
inter-island operations. 

Upon consideration of all relevant 
facts, the Board finds that the fares pro¬ 
posed by Aloha and Hawaiian may be 
unjust or unreasonable, unjustly dis¬ 
criminatory. unduly preferential, or 
unduly prejudicial, or otherwise unlaw¬ 
ful, and should be investigated. The de¬ 
teriorating financial results upon which 
the carriers predicate their proposal to 
raise their passenger fares reflect 
not onty increasing costs of doing 
business but also a very sharp re¬ 
duction in load factor as compared 
with recent periods. Accordingly, wc 
conclude it is necessary to undertake 
an investigation of these fares to assure 
that they will reflect the statutory cri¬ 
teria. There is presently before the Board 
a proceeding in Dockets 20244 and 20336 
which concerns the determination of 
whether Federal subsidy should be pro¬ 
vided to these carriers. Many of the basic 
facts and issues would be common to 
both investigations, and therefore, we will 
consolidate the Investigation ordered 
herein with the proceeding in Dockets 
20244 and 20336. 

Wc have decided, however, not to 
suspend the tariff proposals pending in¬ 
vestigation. Revenues have not kept pace 
with increases in expenses, and these 
two carriers over an extended period of 
time have not realized earnings at a level 
the Board has considered reasonable. IX 
effective competitive air service Is to be 
assured In this State, the economic via¬ 
bility of both inter-island carriers 
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must be maintained. We will therefore 
deny the request for suspension. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958. and particularly 
sections 204(a) and 404 thereof: 

It is ordered , That: 

1. An investigation be instituted to de¬ 
termine whether the fares and provisions 
described in Appendix A attached hereto.* 
including subsequent revisions and re¬ 
issues thereof, and rules, regulations, 
and practices affecting such fares and 
provisions, are or will be unjust or un¬ 
reasonable. unjustly discriminatory, un¬ 
duly preferential, unduly prejudicial, or 
otherwise unlawful, and if found to be 
unlawful, to determine and prescribe the 
lawful fares and provisions, and rules, 
regulations, or practices affecting such 
fares and provisions: 

2. The complaint of the State of 
Hawaii in Docket No. 21501 is denied 
Insofar as It requests suspension and Is 
otherwise consolidated into the investi¬ 
gation herein ordered; 

3. The investigation ordered herein is 
consolidated in Dockets Nos. 20244 and 
20336: and 

4. A copy of this order be filled with 
the aforesaid tariffs and served upon 
Aloha Airlines. Inc., Hawaiian Airlines, 
Inc., and the State of Hawaii. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board.* 

t seal 1 Harold R. Sanderson. 

Secretary. 

I P R Doc. 69-13173; Piled, Nov. 4 1009; 

8:48 cun j 


| Docket Nos. 20878. 21068| 

ATLANTA-KANSA5 CITY 
PROCEEDING 

Notice of Hearing 

Notice U hereby given, pursuant to the 
provisions of the Federal Aviation Act 
of 1958. as amended, that hearing in the 
above-entitled matter is assigned to be 
held on November 20. 1969. at 10 a.m.. 
e.s.t., in Room 911, Universal Building. 
1825 Connecticut Avenue NW.. Washing¬ 
ton. D.C.. before Examiner William J. 
Madden. 

Dated at Washington. D.C.. October 31. 
1969. 

I seal J Thomas L. Weenn. 

Chief Examiner . 

|PR Doc 69-13174: Piled. Nov. 4. 1969; 
8:48 


(Docket No 21009) 

BRITISH UNITED AIRWAYS (SERV¬ 
ICES), LTD., AND BRITISH UNITED 
AIRWAYS, LTD. 

Notice of Cancellation 

Notice is hereby given, pursuant to the 
provisions of the Federal Aviation Act 


1 Statement of member* Mlncttt and Mur¬ 
phy and Appendix A filed as part of the 
original document. 


of 1958, as amended, that oral argument 
in the above-entitled case assigned to be 
held on November 26, 1969, is canceled. 

Dated at Washington, D.C.. October 31, 
1969. 

( seal 1 Thomas L. Waenn. 

Chief Examiner. 

(P.R. Doc. 09-13175; Filed. Nov. 4. 1909; 
8:48 am.| 


(Docket No. 21509; Order 69-10-155) 

EAGLE AIR DISPATCH, INC. 

Order of Investigation and 
Suspension 

Adopted by the Civil Aeronautics 
Boaid at its office In Washington. D.C., 
on Uie 31st day of October 1969. 

By tariff revision ‘ marked to become 
effective November 3. 1969, Eagle Air 
Dispatch. Inc. (Eagle), an air freight 
forwarder, proposes to increase its ex¬ 
cess valuation rate for air freight ship¬ 
ments from 15 cents to 20 cents for each 
$100 tor fraction thereof) by which the 
declared value exceeds 50 cents per pound 
or $50 per shipment, whichever Is higher. 

The forwarder does not present any 
justification in support of its proposal. 

Upon consideration of all relevant mat¬ 
ters, the Board finds that the proposed 
rate may be unjust, unreasonable, un¬ 
justly discriminatory, unduly preferential 
or unduly prejudicial, or otherwise un¬ 
lawful, and should be suspended pending 
investigation. 

Eagle's proposal Involves Increasing its 
rate by 33 ^ percent, but no basis has 
been advanced by the forwarders for 
such increase.* With relatively few ex¬ 
ceptions. the air freight forwarders pub¬ 
lish excess valuation rates for general do¬ 
mestic traffic amounting to $0.10 or $0.15 
per $100 of declared vaiue in excess of 
$0.50 per pound, subject to a minimum of 
$50 per shipment. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204 1 a) and 1002 thereof: 

It is ordered. That: 


1 Revision to Engle Air DUpatch, Inc/i 
Tariff C A B. No 7 filed October 3. 1969, 

*Cf.. “Increased valuation and cod. 
charges proposed by Railway Express Agency. 
Inc./' 27 CAB 642 <1958). The Board after 
investigation found REA'* proposed Increases 
in excess valuation and c.o.d. charges unjust 
and unreasonable chiefly on the ground that 
REA had failed to sustain the burden of com¬ 
ing forward with evidence to show what the 
increased coats of such services are. In simi¬ 
lar actions, the Board suspended, pending 
Investigation; (1) increased excess valuation 
charges proposed by REA (order E-13820. 
May I. 1959), <2) revision to its Uabillty rule 
for parcel post shipments proposed in 1965 
by WTC (order E 22846, Nov. 4. 1965), (3) 
increased excess valuation charges proposed 
by Beklns Alrvan Co. of $150 per $100 
(order E 23746. May 27. 1966). (4) Increased 
excess valuation rates for parcel post ship- 
menu proposed by WTC Air Freight (order 
69-2-10. Fob. 3. 1969); and (5) increased ex¬ 
cess valuation rates by Astro Air Express. Inc., 
and Comet Air Freight (order 09 4-2$. Apr. 
4. 1969). 


1. An investigation be instituted to 
determine whether the provisions arid 
charges in rule No. 85, paragraph 
1.<B>, appearing on 2d revised page 7 
of EAgle Air Dispatch. Inc.'s C.A.B No. 
7. and rules, regulations, and practices 
affecting such provisions and charges, 
are or will be unjust or unreasonable, 
unjustly discriminatory, unduly prefer¬ 
ential. unduly prejudicial, or otherwise 
unlawful, and if found to be unlawful, 
to determine and prescribe the lawful 
provisions and charges, and rules, regu¬ 
lations. or practices Effecting such pro¬ 
visions and charges; 

2. Pending hearing and decision by 
the Board, the provisions and charges 
in rule No. 85, paragraph UB>, appear¬ 
ing on 2d revised page 7 of Eagle Air 
Dispatch. Inc.'s CA.B. No. 7, are sus¬ 
pended and their use deferred to and 
including January 31, 1970, unless other¬ 
wise ordered by the Board, and that no 
changes be made therein during the 
period of suspension except by order or 
special permission of the Board; 

3. The proceeding herein be assigned 
for hearing before an examiner of the 
Board at a time and place hereafter to 
be designated ; and 

4. Copies of this order shall be filed 
with the tariff and served upon Eagle Air 
Dispatch, Inc., who is hereby made a 
party to this proceeding. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board 

l seal] Harold R. Sanderson. 

Secretary. 

(PR Doc. 69-13176; Piled. Nov 4. 1909 
8:48 a m. | 


(Docket No. 206551 

LUFTVERKEHRSUNTERNEHMEN 
ATLANTIS A. G. 

Notice of Oral Argument 

Notice is hereby given, pursuant to 
the provisions of the Federal Aviation 
Act of 1958. as amended, that oral argu¬ 
ment in the above-entitled case is as¬ 
signed to be heard by the Board on 
November 26. 1969, at 10 a.m., es-t, in 
Room 1027. Universal Building. 1825 
Connecticut Avenue NW.. Washington, 
DC. 

Dated at Washington. D.C., Octo¬ 
ber 31. 1969 

i seal 1 Thomas L. Wrens. 

Chief Examiner . 

|F R. Doc. 69 13177; Filed. Nov 4. 19# 
8:46 am.| 


| Docket No. 21545] 

NORTH CANADA AIR, LTD 

Notice of Prehearing Conference 

Notice is hereby given, pursuant to th* 
provisions of the Federal Aviation aci 
of 1958, as Amended, that a prehear” 1 * * 
conference on the above-entitled aPP”’ 
cation is assigned to be held on Novem¬ 
ber 17. 1969. at 10 a m., es.t., in Room 
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805. Universal Building, 1825 Connecticut 
Avenue NW^ Washington, D.C., before 
Examiner Joseph L. Fltzmaurice. 

Dated at Washington, D C., October 31. 

1969- 

I seal 1 Thomas L. Wrenn. 

Chief Examiner. 

IFU Doc, 89-13178; Filed. Nor. 4. 1989: 
8:48 am.) 


|Docket No. 21498) 

CALEDONIAN AIRWAYS 
(PRESTWICK), LTD. 

Notice of Proposed Approval 

Application of Caledonian Airways 
■Prestwick). Ltd., for approval of an air¬ 
craft purchase pursuant to section 408 
of the Federal Aviation Act of 1958, as 
amended. Docket 21496. 

Notice Is hereby given, pursuant to the 
statutory requirements of section 408(b) 
of the Federal Aviation Act of 1958, as 
amended, that the undersigned intends 
to Issue the order set forth below under 
delegated authority on November 5, 1969. 
Prior to that time, interested persons may 
file comments or request a hearing with 
respect to the action proposed in the 
order. 

Dated at Washington. D.C., Novem¬ 

bers. 1969. 

(seal] A. M. Andrews, 

Director . 

Bureau of Operating Rights. 

Omowi Arm dying Purchase 

Usued under delegated authority. 

Application of Caledonian Airways (Prest- 
wlc*> Ltd . for Board action respecting sec- 
ttnn 408 of the Federal Aviation Act. as 
Amended; Docket 21498. 

By Application filed October 7, 1988, and 
wvended thereafter Caledonian Airways 
(Pr«twick) Ltd. (Caledonian), requests that 
the Board disclaim Jurisdiction, or in the al- 
WrnsUre Approve, pursuant to section 406(b) 
of the Federal Aviation Act of 1958. as 
itnended i the Act), an agreement calling 
w Acquisition by Caledonian through Air- 
J** 0 International (Airlease) of one Boeing 
~M)20C Aircraft and related equipment 
fh*n Executive Jet Sales. Inc. (EJS).* The 
purcha»c price of the aircraft and related 
tqulpmMit la 17. 148.581. * 1 * * 

Caledonian U a United Kingdom Independ¬ 
ent tir carrier engaged tn worldwide passe n- 
JW and property charter transportation ac- 

, The carrier Is the holder of a foreign 
sir carrier permit Issued by the Board which 
wthortzes Caledonian to engage In t ran sat- 


- apparently.;Caledonian has determined 
jJJJ* lh ® purchase of the aircraft and os* 
equipment from EJS through the m 
° f fbr financial and tax oonsh 

«»Uoru. Acquisition will result either fro 
alignment to Alrlease of the Caledonlai 
aircraft purchase agreement, or, by 
mi#>n wherein Alrlease will appear as par 
fan* Caledonian tn the exact exlstlx 
J /7 7 ( the aircraft purchase agreement. In 
upon P urch ase of the aircraft. A1 
JcRSe the aircraft and assoclati 
"jWpmt-nt to Caledonian for a period of 
optio,la 10 extend the lease ter 

equipment comprises oi 
rf:. engine, one BEC Kit and 

amount of miscellaneous spare parts 


)antic charter air transportation ' The appU- 
cant has submitted Its request since It be¬ 
lieves It may be deemed to be 4 *a person en¬ 
gaged in any phase of aeronautics/* a factor 
which potentially places the proposed trans¬ 
action under section 408(a) (2) of the Act. 

EJS. in turn, L a wholly owned subsidiary 
of Executive Jet Aviation. Inc. (EJA). The 
parent company la an air taxi operator pur¬ 
suant to Part 298 of the Board's economic 
regulations and also holds exemption au¬ 
thority to perform charter transportation 
using designated aircraft types At the time 
of filing, EJS owned or leased two Boeing 
707-320's, two Boeing 727‘s. two Falcon Jets 
and 13 Lear Jet aircraft. The aircraft which 
Caledonian proposes to purchase from EJS 
was formerly leased to Transavla Holland. 
N.V., a registered Dutch charter carrier.* 

The applicant states It Intends to assign 
the Aircraft Purchase Agreement, In one 
manner or another, to Alrlease who wltl 
purchase the aircraft and associated equip¬ 
ment and thereupon lease them to Cale¬ 
donian . 1 The activities of Alrlease are man¬ 
aged by Alrlease International Management, 
Ltd. (Management), a British company 
formed by. and whose shareholders are, the 
partners of Alrlease plus Price Forbes Sc Co., 
Ltd. The managing official of Management la 
R. 8 . Sowter, formerly of Hawker 8 ldde!ey 
International. The applicant adds that 
neither Alrlease, Management nor Mr. 8 ow- 
ter have any interest, relationships, arrange¬ 
ment. or agreement of any type with EJS. 
EJA, or any company oillllatcd with either 
of them except the agreements and arrange¬ 
ments referred to in the application. The 
applicant states that under the purchase 
agreement the aircraft and associated equip¬ 
ment will be delivered into the possession 
of Caledonian In Brussels, Belgium on Octo¬ 
ber 15. 1989 so that Caledonian can cause 
Sabena Airlines to undertake such modifica¬ 
tions as are required to place the aircraft on 
British Registry after its purchase. Under 
the agreement. If the Board grants the relief 
requested, the sale of the aircraft to Cale¬ 
donian will take place two banking days 
after the Board gives notice of Its favorable 
action. On the other hand, if such favorable 
action la not forthcoming by November 5. 
1969. the agreements will terminate and 
Caledonian will be required to redeliver the 
aircraft and associated equipment to EJS 
and to pay the cost entailed in remodifylng 
the aircraft to Its original delivery condi¬ 
tion. In further support of its request, the 
applicant states that the proposed aircraft 
transaction is in the public Interest and 
that the only persons with a substantial 
interest In the proposed transaction are 
EJ 8 and Caledonian, and that consequently 
no other person possesses the requisite 
Interest to require a hearing. 


1 Authority granted in Order 68-9-82. served 
Sept 16. 1988 

4 Under a settlement agreement reached 
with the Board in Docket 17857 and cited 
In the order to cease and desist, Oct. 14, 1969. 
69-10-67, EJA agreed that It would cancel 
and terminate all agreements to wet lease or 
dry lease aircraft to Transavla, no later than 
Oct. 21, 1969. The subject agreement flows 
from that termination. 

1 Alrlease International (Alrlease) Is a 
British partnership formed in August 1069, 
for the purpose of leasing aircraft and air¬ 

craft equipment. Its partners are as follows: 
Bank of Scotland; Barclays Bank Ltd.; Bar¬ 
clays Bank D.C.O.; Brown, 8 hipley St Co., 
Ltd.: Klein wort, Bensen, Ltd.; Lazaret 

Brothers 6c Co,. Ltd.; Lloyds B&nk Ltd.; 

Midland Bank Finance Corp., Ltd.; Morgan 
Orenfcll Sc Co., Ltd.: National Westminister 
Bank. Ltd.: and The Commercial Union 
Assurance Co., Ltd. 


No objections to the application or re¬ 
quests for a hearing have been received. 

Notice of Intent to dispose of the appli¬ 
cation without a hearing has been published 
In the Pedsaal Rraxarza and a copy of such 
notice has been furnished by the Board to 
the Attorney Oeneral not later than 1 day 
following such publication, both In accord¬ 
ance with section 408(b) of the Act. 

Upon consideration of the application it 
Is concluded that the sale involves a sub¬ 
stantial part of the properties of EJA and 
therefore is subject to section 408 of the Act. 
The aircraft represents 25 percent of EJS' 
fleet of large Jet aircraft." However, it la fur¬ 
ther concluded that the transaction does not 
affect the control of an air carrier directly 
engaged In the operation of aircraft In air 
transportation, does not result In creating a 
monopoly and does not restrain competition. 
Furthermore, no person disclosing a sub¬ 
stantial interest In the proceeding is cur¬ 
rently requesting a hoaxing and It Is found 
that the public interest does not require a 
hearing. The transaction results from the 
Board's direction that EJA terminate the 
lease involving this particular aircraft with 
Transavla. Approval of the transaction la not 
Inconsistent with the public Interest as pre¬ 
viously determined in Order 69-10-87. 1 

Pursuant to authority delegated by the 
Board in its Organization Regulations. 14 
CFR 385.13, it Is found that the foregoing 
purchase should be approved without hear¬ 
ing under section 408(b). 

Accordingly, it U ordered: 

1 . That the sale of one Boeing 707-320C 
aircraft by Executive Jet Sales. Inc., to Alr- 
lease International under the agreement filed 
In Docket 21496 between Executive Jet Sales. 
Inc., and Caledonian Airways (Prestwick) 
Ltd., to Alrlease International, be and it 
hereby la approved: and 

2. That to the extent not granted, the ap¬ 
plication be and it hereby Is denied. 

Persons entitled to petition the Board for 
review of this order pursuant to the Board's 
regulations. 14 CFR 385.50. may file such 
petitions within 10 days after the date of 
service of this order. 

Because the Imminence of the purchase 
date requires Immediate action, this order 
•hall be effective upon Issuance, and the 
filing of petitions for review shall not stay 
its effectiveness. 

1 *hwl| Maktt.l McCart. 

Acting Secretory. 

| PR. Doc 60-13243; Filed. Nov. 4. I960: 

8:50 am.) 


FEDERAL MARITIME COMMISSION 

| Independent Ocean Freight Forwarder 
License No. 12531 

JOSE ASTENGO, JR. 

Order of Revocation 

By letter dated October 15. 1969, Mr. 
Jose Astengo. Jr.. Post Office Box 1888. 
1300 8outh Beacon Street. San Pedro. 


"The Board previously asserted Jurisdic¬ 
tion over the lease by EJA to Transavla of 
the particular aircraft which will now be 
sold to Caledonian. See Order E-26756, May 
6 . 1968 

T EJA and the Penn Central Transporta¬ 
tion Co have filed affidavits stating that 
neither they, their subsidiaries, officers or 
director* have any direct or Indtrect Interest 
In Caledonian. Alrlease. or in any subsidiary 
thereof. 
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Calif. 90733, voluntarily returned his in¬ 
dividual Independent Ocean Freight For¬ 
warder License No. 1253 to the Federal 
Maritime Commission for cancellation. 

By virtue of authority vested in me by 
the Federal Maritime Commission as set 
forth in Manual of Orders, Commission 
Order 201.1, section 6 03: 

It is ordered. That the Independent 
Ocean Freight Forwarder License No. 
1253 of Jose Astengo, Jr., be and is hereby 
revoked effective October 30, 1969. 

It is further ordered. That this revoca¬ 
tion is without prejudice to reapplica- 
tlon at a later date. 

It is further ordered . That a copy of 
this Order be published in the Federal 
Register and served upon Jose Astengo, 
Jr. 

Joiin F. Gilson, 
Deputy Director. 

Bureau of Domestic Regulation . 

|F.R. Doc. 69-13156: Filed. Nov 4. I960; 

8 47 am.] 


I Independent Ocean Freight Forwarder 
License No. 72] 

SHIPPING UNLIMITED 
Order of Revocation 

By letter dated September 18, 1969, 
Shipping Unlimited, 11 Broadway, New 
York, N.Y. 10004. advised that It had 
ceased operations as an independent 
ocean freight forwarder and under cover 
of letter dated October 8. 1969. volun¬ 
tarily returned its License No. 72 for 
cancellation. 

By virtue of authority vested in me 
by the Federal Maritime Commission as 
set forth in Manual of Orders. Commis¬ 
sion Order 201.1, section 6.03: 

It is ordered. That the Independent 
Ocean Freight Forwarder License No. 72 
of Shipping Unlimited be and Is hereby 
revoked effective October 30. 1969. 

It is further ordered. That a copy of this 
order be published In the Federal Regis¬ 
ter and served upon Shipping Unlimited. 

Leroy F. Fuller. 

Director. 

Bureau of Domestic Regulation . 

|F.R. Doc. 69-13157; Filed. Nov. 4. 1969: 

8:47 ijs.) 


CALIFORNIA ASSOCIATION OF PORT 
AUTHORITIES 

Notice of Agreement Filed for 
Approval 

Notice Is hereby given that the follow¬ 
ing agreement hfts been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.8.C. 814). 

Interested parties may inspect and 
obtain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW.. 
Room 1202, or may inspect agreements at 
the offices of the District Managers, New 
York, N.Y„ New Orleans, La., and San 


Francisco, Calif. Comments with refer¬ 
ence to an agreement Including a request 
for hearing, if desired, may be submitted 
to the Secretary, Federal Maritime Com¬ 
mission, Washington. D.C. 20573, within 
20 days after publication of this notice in 
the Federal Register. A copy of any such 
statement should also be forwarded to 
the party filing the agreement (as In¬ 
dicated hereinafter), and the comments 
should indicate that this has been done. 

Notice of agreement Lied for approval 
by: 

Mr. C. R. Nickerson. Fxeeutlv© Secretary, Cali¬ 
fornia Association of Port Authorities, 9 

First Street, San Francisco, Calif. 94105. 

Agreement No. 7345-13, between the 
members of the California Association of 
Port Authorities, modifies the basic 
agreement which protides for the estab¬ 
lishment and maintenance of Just and 
reasonable terminal rates, rules, and 
regulations at members* terminals at 
ports In the State of California. The pur¬ 
pose of the modification is to provide for 
activity within the organization of 
"operating” and "non-operating" mem¬ 
bers. 

Dated: October 31, 1969. 

By order of the Federal Maritime 
Commission. 

Thomas Lisi, 
Secretary. 

|FR. Doc, 69-13158: Filed, Nov. 4. 1969: 

8:47 am ] 


LYKES BROS. STEAMSHIP CO., INC., 
AND GULF & SOUTH AMERICAN 
STEAMSHIP CO., INC. 

Notice of Agreement Filed for 
Approval 

Notice is hereby given that the fol¬ 
lowing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916, as 
amended (39 Stat. 733, 75 Stat. 763. 46 
U.S.C. 814). 

Interested parties may Inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW.. 
Room 1202, or may inspect agreements 
at the offices of the District Managers, 
New York, N.Y., New Orleans. La., and 
San Francisco, Calif. Comments with 
reference to an agreement including a 
request for hearing, if desired, may be 
submitted to the Secretary. Federal 
Maritime Commission, Washington. D.C. 
20573, within 20 days after publication 
of this notice in the Federal Register. A 
copy of any such statement should also 
be forwarded to the party filing the 
agreement (as indicated hereinafter), 
and the comments should indicate that 
this has been done. 

Notice of agreement filed for approval 
by: 

Mr. L. J. Fitzpatrick. Lykes Bros. Steamship 
Co., Inc., Post Office Box 50998. New Or¬ 
leans. La. 70150. 

Agreement No. T-2348 between Lykes 
Bros. Steamship Co.. Inc. (Lykes). and 


Gulf & South American Steamship Co., 
Inc. «G&SA*. Is a terminal agreement 
whereby Lykes agrees to provide certain 
labor, materials, and services to G&SA at 
Lykes* Nashville Avenue Terminal. New 
Orleans. La. The parties will share wharf 
space on an agreed upon schedule and 
priority use. Costs incurred by Lykes in 
the operation of the terminal will be 
prorated between the two companies &j 
outlined in the agreement. 

Dated: October 31.1969. 

By order of the Federal Maritime 
Commission. 

Thomas Lisi, 
Secretary, 

(F.R. Doc. 69-13159; Filed, Nov. 4, 1969; 

8:47 i.a| 


PORT OF SEATTLE AND ALASKA 
STEAMSHIP CO. 

Notice of Agreement Filed for 
Approval 

Notice is hereby given that the fol¬ 
lowing agreement has been filed with 
the Commission for approval pursuant 
to section 15 of the Shipping Act. 1915, 
as amended (39 Stat. 733. 75 Stat. 763,46 
U.8.C. 814). 

Interested parties may inspect and 
obtain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1405 I Street NW., 
Room 1202, or may inspect agreements 
at the offices of the District Managers. 
New York. N.Y., New Orleans, La., and 
San Francisco, Calif. Comments with 
reference to an agreement including a 
request for hearing, if desired, may be 
submitted to the Secretary* Federal Mari¬ 
time Commission. Washington. DC. 
20573, within 20 days after publication 
of this notice in the Federal Register. A 
copy of any such, statement should also 
be forwarded to the party filing the 
agreement (as indicated hereinafter>. 
and the comments should Indicate that 
this has been done. 

Notice of agreement filed for approval 
by: 

Mr T. P. McCutchan, Manager. Property 

Management Department. Port of Seattle. 

Post Office Box 1209, Seattle. Wash. 98111 

Agreement No. T-2185-1 between the 
Port of Seattle (Port > and Alaska Steam¬ 
ship Co. (Alaska Steam) amends the 
month-Lo-month basic agreement, which 
superseded and canceled several previ¬ 
ous individual lease agreements between 
the parties. The purpose of the modifica¬ 
tion is to reinstitute a term lease for a 
portion of the area previously covered on 
a month-to-month lease basis. 

Dated: October 31. 1969. 

By order of the Federal Maritime 
Commission. 

Thomas Lisi, 
Secretary. 

| Pit Doc. 69-13160: Mid, Nov. 4. 1** 
8:47 o m ] 
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FEDERAL POWER COMMISSION 

| Docket No. RI70-3401 

ATLANTIC RICHFIELD CO. 

Order Providing for Hearing on and 
Suspension of Proposed Change in 
Rate, and Allowing Rate Change 
To Become Effective Subject to 
Refund 

October 29. 1969. 

Respondent named herein lias filed a 
proposed change In rate and charge of a 
currently effective rate schedule for the 
gale of natural gas under Commission 
Jurisdiction, as set forth in Appendix A 
hereof. 

The proposed changed rate and charge 
may be unjust, unreasonable, unduly dis¬ 
criminatory, or preferential, or other¬ 
wise unlawful. 

The Commission finds: It Is in the 
public Interest and consistent with the 
Natural Gas Act that the Commission 
enter upon a hearing regarding the law¬ 
fulness of the proposed change, and that 
the supplement herein be suspended and 
its use be deferred as ordered below. 


The Commission orders: 

<A> Under the Natural Gas Act, par¬ 
ticularly sections 4 and 15. the regula¬ 
tions pertaining thereto (18 CFR Ch I i. 
and the Commission's rules of practice 
and procedure, a public hearing shall be 
held concerning the lawfulness of the 
proposed change. 

*B> Pending hearing and decision 
thereon, the rate supplement herein is 
suspended and its use deferred until date 
shown in the “Date Suspended Until M 
column, and thereafter until made effec¬ 
tive as prescribed by the Natural Gas 
Act: Provided . however. That the supple¬ 
ment to the rate schedule filed by re¬ 
spondent shall become effective subject 
to refund on the date and In the manner 
herein prescribed if within 20 days from 
the date of the issuance of this order 
respondent shall execute and file under 
its above-designated docket number with 
the Secretary of the Commission its 
agreement and undertaking to comply 
with the refunding and reporting proce¬ 
dure required by the Natural Gas Act 
and i 154.102 of the regulations there¬ 
under. accompanied by a certificate 
showing service of a copy thereof upon 
the purchaser under the rate schedule 

ArrKFTDix A 


involved. Unless respondent Is advised to 
the contrary within 15 days after the fil¬ 
ing of its agreement and undertaking, 
.such agreement and undertaking shall 
be deemed to have been accepted.' 

(C) Until otherwise ordered by the 
Commission, neither the suspended sup¬ 
plement, nor the rate schedule sought to 
be altered, shall be changed until dispo¬ 
sition of this proceeding or expiration of 
the suspension period. 

<D> Notices of intervention or peti¬ 
tions to intervene may be filed with the 
Federal Power Commission. Washing¬ 
ton. D.C. 20426. in accordance with the 
rules of practice and procedure (18 CFR 
1.8 and 1.37 <f>) on or before December 
15. 1969. 

By the Commission. 

I seal! Gordon M. Grant, 

Secretary 


1 If an acceptable general undertaking, an 
provided in Order No, 377. has previously been 
filed by a producer, then It will not be neces¬ 
sary for that producer to file an agreement 
and undertaking as provided herein. In such 
circumstances the producer’s proposed in¬ 
creased rate will become effective as of the 
expiration of the suspension period without 
any further action by the producer. 


Rale Sttp* Cents per Mcf Rsts in 

I>ork«t lehed* pie- Amount Dots Effoctlvn I>aU -effect «ub- 

No. RMpundriit ule ment Purchaser ami producing area of annual Olios data mispended Rate In 1‘ropowd Jrettore- 

No. No. tarreoee tendered unto* until— effect tnertaaed fund In 

•uepetnJed rate docket Nos. 


Rr^*l‘< Atlantic Richfield Co.. 1AM »’S7 Tennessee Gas Pipeline Co. t a division SM.2A0 10-1-49 Ml 1-90 112-99 t»19.0 •••19.5 

Post Office hot 2N1U. of Tctuieeo Inc. (Grand Isle Block 43 

i * alias , Tet. 75221. Field, West Delta Area) (Offiliore 

Louisiana). 


* Applicable only to aert^re added by Supplement No. 10. Acrrofr located In 

DkpcU'j 7 ax \ p . 

1 Applies only to the sale of gas well gas. 

1 Periodic rule Increase. 

* Premie base b 15.035 psJ.a. 


• Includes 1.5 cents tax reimbursement. 

» Temporary certificated rate b ring collected subject to a refund floor of IMA cents. 

• Much rate to bold for sale of casTi«hmd css pending dissolution of the stay of tbs 
effectiveness of the rate reduction provided far In Opinion No. 544. 


Atlantic Richfield Oo.'s (Atlantic) pro¬ 
posed rate increase under Ito FPC Gem Rate 
Schedule No. 158 Is applicable to gas pro¬ 
duced from acreage dedicated by an agree¬ 
ment dated August 31. 1064, on file as Sup- 
plwnrnt No. 10 to Rate Schedule No. 158. 
Tb® proposed Increase • from 19 cents to 196 
per Mcf is for second vintage gas well 
jus sold from the Grand Isle Block 43 Field. 
West Delta Area. Offshore Louisiana (Dis¬ 
puted Zone). There is a dispute now pend- 
jfif in court as to whether this gas Is pro¬ 
duced from the Federal Domain or within 
«e taxing jurisdiction of the 8tat* of Loulal- 
The currently effective rate of 10 cents 
J? r Mcf la being collected subject to refund 
° <yrn t0 a door of 18.5 cent* under a tem- 

gwary certificate.* 

Atlantic** proposed rate of 19.5 cents Is 
«iuai to the area rate established In Opinion 
Jr**® toT ##00 ®d vintage gas well gas pro- 
uced from within the state taxing Jurlsdlc- 
*>ut exceeds the 18-cent rate established 
vintage gas well gas produced from 
rederxi Domain. In these circumstances. 
thmt 11 would be In the public 
to suspend Atlantic's proposed in* 
1 from November 1, 1980. the 
effective date, and thereafter to 


•* a? 1 * i ** lc 8** well gas only. 

Ko iu° ! w 001, lf l968 * Agamic under Opinio 
w a refund obligation down to 1 
. *** held to have bee 

Ucod ln lhe Federal Domain. 


permit Atlantic to collect the increased rate 
subject to refund down to 18 cents per Mcf 
for all gas finally held to have been produced 
in the Federal Domain. 

(P.R. Doc. 60-13142; Filed. Nov. 4. 1969; 
8:46 ajn.l 


l Docket No R-7508] 

DEPARTMENT OF THE INTERIOR AND 
BONNEVILLE POWER ADMINIS¬ 
TRATION 

Notice of Request for Confirmation of 
Rate Schedules and Rate Schedule 
Provisions, and for Extension of 
Confirmation of Wholesale Rates 
and Charges 

October 23. 1969. 

Notice 1b hereby given that the Secre¬ 
tary of the Interior on behalf of Bonne¬ 
ville Pow*er Administration (BPA). pur¬ 
suant to section 5 of the Bonneville 
Project Act (50 Stat. 731. 734-735. a* 
amended 59 Stat. 546) and section 5 of 
the Flood Control Act of 1944 (58 Stat. 
887, 890 >, on October 16. 1969. filed with 
the Federal Power Commission a request 
for confirmation and approval of pro¬ 
posed rate schedules and general rate 


schedule provisions for the sale of pow r er 
by BPA, to become effective December 20, 
1969. 

The Secretary states that the proposed 
rate schedules and general rate sched¬ 
ule provisions are Identical to those cur¬ 
rently in effect with the exception that 
section 9 "Billing Modification" of Sched¬ 
ule E-5 is deleted. That section was in¬ 
cluded in 1965 w’hen the BPA rates were 
increased and modified to provide a floor 
and ceiling on the billing under that rate 
schedule. It was designed to smooth the 
impact of the rate increase on the cus¬ 
tomers purchasing power under the E-5 
rate by providing a maximum and mini¬ 
mum increase as compared to the pre¬ 
ceding E-4 rate schedule. It was an in¬ 
terim arrangement to be effective only 
through December 20. 1969. Conse¬ 

quently, section 9 Is deleted from the 
E-5 rate schedule now being filed. 

The Commission's aproval is also re¬ 
quested for continued special applica¬ 
tion of the wholesale rates and charges 
as previously approved in the following: 

1. Docket No. E-6611 concerning sale 
of provisional energy to any industrial 
customer purchasing firm and interrupt¬ 
ible or modified firm and interruptible 
energy as last approved in Docket 7242. 
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NOTICES 


2. Docket No £-7312 concerning sale 
of energy to the Washington Public 
Power Supply System for use only at 
the Hanford generating plant 

3. Docket No £-7440 concerning sale 
of energy to the U.S. Bureau of Recla¬ 
mation to firm up output of the Roza 
project. 

4. That portion of Docket No. £-7242 
dated May 29, 1968. concerning modifi¬ 
cation of the general rate schedule pro¬ 
visions applicable to contracts for the 
sale of power and energy transferred 
over the Pacific Northwest-Pacific 
Southwest intertie lines. 

Copies of the proposed rate sched¬ 
ules and rate schedule provisions are 
attached hereto os Exhibit A . 1 

The proposed rate schedules and gen¬ 
eral rate schedule provisions are on file 
with the Commission for public inspec¬ 
tion. Any person desiring to make com¬ 
ment or suggestions for the Commis¬ 
sion's consideration should submit the 
same in writing on or before Novem¬ 
ber 14, 1969. to the Federal Power 
Commission, Washington, D C. 20426. 

Goa don M. Grant. 

Secretary. 

(PR. Doc. 69-13140: Plied. Nov. 4. 1969; 

6:46 a m | 


(Docket No. CP70-104| 

FLORIDA GAS TRANSMISSION CO. 

Notice of Application 

October 29. 1969. 

Take notice that on October 21, 1969, 
Florida Gas Transmission Co. (appli¬ 
cant). Post Office Box 44. Winter Park. 
Fla. 32789. filed in Docket No. CP70- 
104 on application pursuant to section 
7<c> of the Natural Gas Act for a cer¬ 
tificate of public convenience and neces¬ 
sity authorizing the construction and 
operation of certain natural gas facili¬ 
ties and the sale of volumes of natural 
gas to Florida Gas Transmission Co.. 
Lakeland Division, for resale In the 
cities of Frostproof and Avon Park. Fla., 
all as more fully set forth in the appli¬ 
cation which is on file with the Com¬ 
mission and open to public inspection. 

Applicant proposes to construct and 
operate approximately 7.35 miles of pipe¬ 
line loop paralleling its existing 6 -inch 
Avon Park lateral gas transmission line 
between the cities of Frostproof, In Polk 
County, and Avon Park, in Highlands 
County, and to construct and operate 
two 4-inch sales laterals and install 
measuring, regulating and appurtenant 
facilities to sell and deliver natural gas 
to Florida Gas Co. 

The total estimated cost of the pro¬ 
posed facilities is $294,000, to be financed 
by cash on hand. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Novem¬ 
ber 26, 1969, file with the Federal Power 


1 Exhibit A filed u part of original 
document. 


Commission. Washington. D.C. 20426. a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission's rules of practice and pro¬ 
cedure <18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action 
to be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene In accordance with 
the Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the Jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission's rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission 
on this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the public 
convenience and necessity. If a petition 
for leave to Intervene is timely filed, or 
if the Commission on its own motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing. 

Gordon M. Grant. 

Secretary . 

fF.R Doc. 99-13136; Filed. Nov. 4. 1969; 

8:45 am | 


l Project No. 23361 

GEORGIA POWER CO. 

Notice of Application for Approval of 
Exhibit R (Recreational Use Plan) 
for Project 

October 29. 1969. 

Public notice is hereby given that ap¬ 
plication has been filed under the regu¬ 
lations under the Federal Power Act 
(16 VJB.C. 791a-825r) by Georgia Power 
Co. (correspondence to: I. S. Mitchell, 
vice president and secretary, Georgia 
Power Co.. Post Office Box 4545. Atlanta. 
Ga. 30302 >, for approval of an exhibit R 
for the Lloyds Shoals Project No. 2336. 
located on Ocmulgce River In Butts. 
Jasper, and Newton Counties, Ga, in the 
vicinity of the towns of Jackson and 
Monticello. 

The plan of recreational development 
presented by exhibit R lists Uie following 
existing privately owned recreation fa¬ 
cilities open to the public: (1) Two areas 
for boat launching, picnicking, and 
camping; ( 2 ) one site for boat launching 
and camping; and (3) three sites for 
boat launching only. Company proposes 
to set aside four tracts of land for future 
recreational development by State and 


local agencies; (l)a 50-acre site adja¬ 
cent to the dam and a 400-acre site at 
the Newton Factory Bridge Road, each 
of which oould be developed for camptru?. 
swimming, picnicking, and other out¬ 
door activities; and ( 2 ) a 6 -acre tract at 
Conley Ditch Road Bridge and a 1 . 5 - 
acre tract at the crossing of Tussahaw 
Creek by Georgia Highway 36 for boat 
launching ramps. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Decem¬ 
ber 31. 1969, file with the Federal Power 
Commission, Washington. D.C. 20426, 
petitions to intervene or protests in ac¬ 
cordance with the requirements of the 
Commission's rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10). All protest* 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
serve to make the Protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to 
participate as a party in any liearing 
therein must flic petitions to intervene 
in accordance with the Commission's 
rules. The application is on file with the 
Commission and available for public 
inspection. 

Gordon M. Grant. 

Secretary. 

|PJL Doc. 69-13137; Filed. Nov 4. 1960; 

8:45 a m J 


(Docket No. RP70-6I 

LAWRENCEBURG GAS TRANSMISSION 
CORP. 

Order Suspending Proposed Changes 
in Rates; Correction 

October 23. 1969. 

In the order suspending proposed 
changes In rates, issued 8 cpt«nbnr 30, 
1969 and published in the Fed max. Ro¬ 
ister October 9. 1969 (34 F.R. 15687) 
beginning in the twelfth line of ord ering 
paragraph (A): Change "Texas Gas' 
FPC Gas Tariff" to "Lawrenceburr’s 
FPC Gas Tariff ." 

Gordon M. Grant. 

Secretary. 

(FJL Doc. 69-13138; Filed. Nov. 4. 1969; 
8:46 am.] 


(Docket No. RI70-337. etcj 

UNION PRODUCING CO ET AL 

Order Providing for Hearing on and 
Suspension of Proposed Changes 
in Rates, and Allowing R° te 
Changes To Become Effective Sub¬ 
ject to Refund 1 

October 24,1969 

The respondents named herein have 
filed proposed changes in rates end 


»Doc* not consolidate for hearing or to* 
poee of the several matters herein. 
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NOTICES 


Chiracs of currently effective rate sched¬ 
ules for sales of natural gas under Com¬ 
mission jurisdiction, as set forth In 
Appendix A hereof. 

The proposed changed rates and 
charges may be unjust, unreasonable, 
unduly discriminatory, or preferential, or 
otherwise unlawful. 

The Commission finds: It is in the 
public interest and consistent with the 
Natural Gas Act that the Commission 
enter upon hearings regarding the law¬ 
fulness of the proposed changes, and that 
the supplements herein be suspended and 
their use be deferred as ordered below. 

The Commission orders: 

(A) Under the Natural Gas Act. par¬ 
ticularly sections 4 and 15. the regula¬ 
tions pertaining thereto «18 CFR Ch. I). 
and the Commission’s rules of practice 
and procedure, public hearings shall be 
held concerning the lawfulness of the 
proposed changes. 


<B> Pending hearings and decisions 
thereon, the rate supplements herein are 
suspended and their use deferred until 
date shown in the ‘Date Suspended Un¬ 
til” column, and thereafter until made 
effective as prescribed by the Natural 
Gas Act: Provided, however. That the 
supplements to the rate schedules filed 
by respondents, as set forth herein, shall 
become effective subject to refund on the 
date and in the manner herein pre¬ 
scribed if within 20 days from the date 
of the issuance of this order, respondents 
shall each execute and Ale under Its 
above-designated docket number with 
the Secretary of the Commission its 
agreement and undertaking to comply 
with the refunding and reporting proce¬ 
dure required by the Natural Gas Act 
and | 154.102 of the regulations there¬ 
under. accompanied by a certificate 
showing service of copies thereof upon 
all purchasers under the rate schedule 
Involved. Unless respondents arc advised 
to the contrary within 15 days after the 
Allng of their respective agreements and 
undertakings, such agreements and un- 
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dertaklngs shall be deemed to have been 
accepted/ 

(C> Until otherwise ordered by the 
Commission, neither the suspended sup¬ 
plements, nor the rate schedules sought 
to be altered, shall be changed until dis¬ 
position of these proceedings or expira¬ 
tion of the suspension period. 

<D> Notices of intervention or peti¬ 
tions to Intervene may be filed with the 
Federal Power Commission, Washington. 
D.C. 20426. in accordance with the rules 
of practice and procedure < 18 CFR 1 8 
and 1.37(f)) on or before December 10, 
1960. 

By the Commission. 

r seal 1 Gordon M. Grant, 

Secretary . 

•If an acceptable general undertaking, aa 
provided In order No. 377, has previously been 
died by a producer, then It will not be neces¬ 
sary for that producer to Ale an agreement 
and undertaking as provided herein. In such 
circumstances the producer's proposed In¬ 
creased rate will become effective os of the 
expiration of the suspension period without 
any further action by the producer. 


Arm mux A 


Port* * 

N* 


Respondent 


Ret* Sup* 
srhsl* pic¬ 
ul* men! 
No. So. 


Ptsrrltowr and producing araa 


Amount Dal* Effect tea DM* 


Outs per Met 


Rats in 
effect 


efonnasJ Allng dtf*an)M* anxp«i<SM Rat* in Propose* «ul>M to 
inermm tendered suspended unlU- effect lnrmase«l refund in 

rsU Dockets 
Nos. 


kee n? Unkm Producing Co., *900 
^ootlivest Tovar, Hous¬ 
ton. Tex. T70I J 
Untoci Producing Co. 
(Operator) et si * 


64 

M 

AS 

M 


• H rnlted Goa Pipe Lin* Co. (Cardiac* 
• FlrM. Pa not* County, Tex.) <RR. 
Dintrtet No. A). 

17 .do_.... . ___ 

IS 


_ 16-2-6* 

•A* KKHAI 

. .. i<b±m 

315,036 10'3-eu 


•II 7 -An (Aovpnd) 

• 11-2-tw Mi-free u.voot »• mlo Kiwm 

• 11-7-AD U«v*pted) .... 

•11-2-69 • 11-3-0* ll.VUOl UltO RI9M3I 


• CiUon and United nr* wholly nttbsldiarle* of TVnioll United, Inc. 

. •(‘outlet amendment dated Hrpt. I, !**>. which provides for 13 8231 cents bum 
to J. 1*72. 14.6104 cent* UiereMur or tht arm rat*, vhlchevtr 

v tiitf»rr A ivj ct tend* term of contract to Jan. 1 .19*3. 


! 2?* effecttre date b live eOrtUve date requeued by Respondent. 

• Tbo mas pension prrWxl Is limited to I day. 

• Renegotiated rat* Increase. 

• Prrsuura boar b 14.65 (M.la. 


Union Producing Co. and Union Produc¬ 
ing Co. (Operator), et al. (both referred 
to herein ns Union) have submitted proposed 
renegotiated rate Increases from 119004 
***** to 14 cents per Mcf for sales to United 
0 m Pip* Line Co (United), in Texas Rail- 
rcad District No. 8. Even though Union's 
P^nposed rate Increases do not exceed the 
increased rate ceiling for Texas Ratl- 
J°4d District No. 6 they should be suspended 
k* one day from November 2. 1969, the pro- 
P°»«d effective date, because Union and 
vwud are affiliates. 

Concurrently with the Ailng of their rate 
Union submitted two contract 
wndmenu dated September 1. 1969. deaig- 
os Supplement Nos. 8 and 17 to Union's 
V^pas jute Schedules Nos. 64 and 65. 

^blch provide the basis for 
pnj P OM * 1 rate Increases, We believe 
~T7 « would be in the public interest to ac- 
ajln * Union’s contract amendments 
oeooine effective ** of November 2, 1969. 
^proposed offective date, but not the 
rate* contained therein which are 
upended a* ordered herein. 

Doc 69-13149; Plied. Nov. 4. 1969; 

8.46 am.] 


I Docket No. CP70 1931 

UNITED GAS PIPE LINE CO. 

Notice of Application 

October 29. 1969. 

Take notice that on October 20. 1969, 
United Oas Pipe line Co. (applicant). 
1500 Southwest Tower. Houston. Tex. 
77002, filed in Docket No. CP70-103 an 
application pursuant to section 7 of the 
Natural Gas Act for permission and ap¬ 
proval to abandon, and transfer to a 
wholly owned subsidiary. Pennzoll Pipe¬ 
line Co. (Pennzoll), certain natural gas 
facilities, and to abandon certain sales 
of natural gas: and for a certificate of 
public convenience and necessity au¬ 
thorizing the sale of natural gas to 
Pennzoll. ail as more fully set forth in 
the application which is on Ale with 
the Commission and open to public 
Inspection. 

To reflect the intrastate nature of the 
gas utilized, applicant proposes to trans¬ 


fer facilities In Texas known as its Beau¬ 
mont properties to Pennzoll. and to 
sell to Pennzoll volumes of gas approxi¬ 
mately the former volume utilized by the 
Beaumont properties Applicant states 
that the transfer will be at the net book 
cost In exchange for common stock and 
the assumption by Pennzoll of con¬ 
tracted obligations and certain incident 
liabilities. Applicant further states that 
there will be no changes in gas deliveries 
or rates. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Novem¬ 
ber 26. 1969. file with the Federal Power 
Commission, Washington. D.C. 20426. a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commissio n’s r ules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) and the regu¬ 
lations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 


No 213—-u 
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taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wtsliing to become a party 
to a proceeding or to participate as a 
party In any hearing therein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the Jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Gas Act and the Com¬ 
mission’s rules of practice and procedure, 
a hearing will be held without further 
notice before the Commission on this ap¬ 
plication if no petition to intervene is 
filed within the time required herein, if 
the Commission on its owm review of the 
matter finds that a grant of the certifi¬ 
cate or permission and approval for the 
proposed abandonment is required by the 
public convenience and necessity. If a 
petition for leave to intervene is timely 
filed, or if the Commission on its own mo¬ 
tion believes that a formal hearing Is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or be 
represented at the hearing. 

Gordon M. Grant. 

Secretary, 

|PR. Doc. 60-13139: Filed, Nov. 4, I960: 

8:46 am.) 


|Project No. 2334| 

WESTERN MASSACHUSETTS ELECTRIC 
CO. 

Notice of Application for Amendment 

of License for Constructed Project 

October 24. 1969. 

Public notice is hereby given that ap¬ 
plication for amendment of its license for 
constructed Project No. 2334 has been 
filed under the Federal Power Act (16 
U.8.C. 791a-B25r> by Western Massachu¬ 
setts Electric Co. (correspondence to 
Robert E. Barrett, Jr., President. Western 
Massachusetts Electric Co., 174 Brush 
Hill Avenue, West Springfield, Mass.). 

The existing project, known as Gard¬ 
ners Falls Project, is located on Deer¬ 
field River in the towns of Buckland and 
Shelburne in Franklin County, Mass. 

The application seeks Commission au¬ 
thorization to remove generating Unit No. 
1 of 400 kilowatts capacity because the 
company states that its operation is no 
longer economical. The penstock leading 
to the unit will be filled with sand and 
plugged with concrete. Removal of the 
Unit No. 1 will reduce the installed ca¬ 
pacity of the project from 3,980 kw\ to 
3,580 kw. but the application states that 
the dependable capacity rating for the 
project of 3,100 kw*. will not be afTected 
and that the unit has not produced any 
kilowatt-hours since 1964 due to mechan¬ 
ical unreliability. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Decem¬ 
ber 16, 1969, file with the Federal Power 
Commission, Washington, D.C. 20426, 


petitions to Intervene or protests In ac¬ 
cordance with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 or 1.10). All pro¬ 
tests filed with the Commission will be 
considered by it in determining the ap¬ 
propriate action to be taken but will not 
serve to make the Protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to par¬ 
ticipate as a party in any hearing there¬ 
in must file petitions to intervene in ac¬ 
cordance with the Commission's rules. 
The application is on file with the Com¬ 
mission and available for public Inspec¬ 
tion. 

Gordon M. Grant, 

Secretary. 

|P.R. Doc. 69-13141; Filed, Nov. 4, 1969. 

8:46 Rjn. | 


FEDERAL RESERVE SYSTEM 

DENVER UNITED STATES 
BANCORPORATION, INC. 

Notice of Application for Approval of 
Acquisition of Shares of Bank 

Notice is hereby given that application 
has been made, pursuant to section 3(a) 
of the Bank Holding Company Act of 
1956 (12 U.S.C. 1842(a)). by Denver 
United States Bancorpo ration, Inc., 
which is a bank holding company 
located in Denver. Colo., for prior ap¬ 
proval by the Board of Governors of the 
acquisition by Applicant of at least 80 
percent of the voting shares of The 
Colorado Springs National Bank, Colo¬ 
rado Springs. Colo. 

Section 3(0 of the Act provides that 
the Board shall not approve: 

(1) Any acquisition or merger or con¬ 
solidation under section 3 which would 
result in a monopoly, or which would be 
in furtherance of any combination or 
conspiracy to monopolize or to attempt 
to monopolize the business of banking 
in any part of the United 8tates. or 

<2> Any other proposed acquisition or 
merger or consolidation under section 3 
whose effect in any section of the coun¬ 
try may be substantially to lessen com¬ 
petition, or to tend to create a monopoly, 
or which In any other manner w ould be 
in restraint of trade, unless the Board 
finds that the anticompetitive effects of 
the proposed transaction arc clearly out¬ 
weighed in the public interest by the 
probable effect of the transaction in 
meeting the convenience and needs of 
the community to be served. 

Section 3(c) further provides that, in 
every case, the Board shall take into 
consideration the financial and mana¬ 
gerial resources and future prospects of 
the company or companies and the 
banks concerned, and the convenience 
and needs of the community to be served. 

Not later than thirty (30) days after 
the publication of this notice in the 
Federal Reoxster. comments and views 
regarding the proposed acquisition may 
be filed with the Board. Communications 
should be addressed to the Secretary, 
Board of Governors of the Federal Re¬ 
serve System, Washington. D.C. 20551. 


The application may be inspected at th* 
office of the Board of Governors or the 
Federal Reserve Bank of Kansas City. 

Dated at Washington. D C., this 29th 
day of October 1969. 

By order of the Board of Governors. 

(seal! Robert P. Forrest al, 

Assistant Secretary, 

|FJt. Doc. 69-13151; Filed, Nov. 4. im, 
8:46 a.m.| 


FIRST NATIONAL BANCORPORATION, 
INC. 


Notice of Application for Approval of 
Acquisition of Shares of Bank 


Notice is hereby given thAt application 
has been made, pursuant to section 3(a) 
of the Bank Holding Company Act of 
1956 (12 U.S.C. 1842(a)). by The First 
National Bancorporation, Inc., which is 
a bank holding company located in Den¬ 
ver, Ook>„ for prior approval by the 
Board of Governors of the acquisition of 
80 percent or more of the voting .shares 
of The First National Bank of Greeley, 
Oreeley, Colo. 

Section 3(c) of the Act provides that 
the Board shall not approve: 

(1) Any acquisition or merger or con¬ 
solidation under section 3 which would 
result in a monopoly, or which would be 
in furtherance of any combination or 
conspiracy to monopolize or to attempt 
to monopolize the business of banking 
in any part of the United States, or 

(2) Any other proposed acquisition 
or merger or consolidation under section 
3 whose effect in any section of the 
country may be substantially to lessen 
competition, or to tend to create • 
monopoly, or which in any other manner 
would be in restraint of trade, unless 
the Board finds that the anticompetitive 
effects of the proposed transaction arc 
clearly outweighed in the public interest 
by the probable effect of the transaction 
in meeting the convenience and needs 
of the community to be served. 

8ection 3(c) further provides that, in 
every case, the Board shall take into con¬ 
sideration the financial and managerial 
resources and future prospect- of the 
company or companies and the bonk* 
concerned, and convenience and nee® 
of the community to be served 

Not later than thirty <30 > days after 
the publication of this notice in the Fed¬ 
eral Register, comments and views re¬ 
garding the proposed acquisition may * 
filed with the Board. Communications 

should be addressed to the Sec retail. 
Board of Governors of the Federal 
serve System. Washington. D.C. 2<w ^ 
The application may be inspected 
the office of the Board of Governors 
the Federal Reserve Bank of Kansas cny 

Dated at Washington. D.C.. this 
day of October 1969. 

By order of the Board of Govern®*’ 


tLl Robert P. Forres™ 1 ’ 
Assistant Secretory. 

Doc. 69-13152; Filed. Nov. 4. 
8:46 A.m-1 
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MERRILL BANKSHARES CO. 

Notice of Application for Approval of 
Acquisition of Shares of Bank 

Notice is hereby given that application 
ha& been made, pursuant to section 3(a) 
of the Bonk Holding Company Act of 
U2 U-S.C. 1842(a)), by Merrill 
B&nkshares Co., which is a bank holding 
company located in Bangor. Maine, for 
prior approval by the board of governors 
of the acquisition by applicant of at least 
51 percent of the voting shares of Fed¬ 
eral Trust Co., WatervUle, Maine. 

Section 3(c) of the Act provides that 
the Board shall not approve: 

<1> Any acquisition or merger or con¬ 
solidation under section 3 which would 
result In a monopoly, or which would be 
In furtherance of any combination or 
conspiracy to monopolize or to attempt 
to monopolize the business of banking 
in any part of the United States, or 

<2> Any other proposed acquisition or 
merger or consolidation under section 3 
whose effect in any section of the coun¬ 
try may be substantially to lessen 
competition, or to tend to create a 
monopoly, or which In any other manner 
would be in restraint of trade, unless the 
Board finds that the anticompetitive ef¬ 
fects of the proposed transaction are 
dearly outweighed in the public interest 
by the probable efTect of the transaction 
tn meeting the convenience and needs of 
the community to be served. 

Section 3(c) further provides that, in 
every case, the Board shall take into con¬ 
sideration the financial and managerial 
resources and future prospects of the 
company or companies and the banks 
concerned, and the convenience and 
of the community to be served. 

Not later than thirty (30) days after 
the publication of this notice in the Fed- 
mi Reciste*. comments and views re¬ 
tarding the proposed acquisition may be 
ffled with the Board. Communications 
would be addressed to the Secretary, 
Board of Governors of the Federal Rc- 
System, Washington. DC. 20551. 
™ application may be inspected at the 
of the Board of Governors or the 
rwral Reserve Bank of Boston. 

Dated at Washington, D.C„ this 29th 
*** of October 1969. 

By order of the Board of Governors. 

tou.] Robert P. Forrestal. 

Assistant Secretary. 

,F £ Doc 69-13153; Filed. Nov. 4. 1969; 

8:46 


SECURITIES AND EXCHANGE 
COMMISSION 


[813-30321 

‘OUG-WARNER overseas capital 

CORP. 

Notice °f Filing of Application for 
f der Exempting Company 


VJCTOBER ZV, 191 

hrreby Whm that E 

Over *oas Capital Corp. C*A] 


cant"). care of Robert W. Murphy. Esq, 
Borg-Warner Corp.. 200 South Michigan 
Avenue. Chicago, Ill. 60604. has filed an 
application, pursuant to section 6<c> 
under the Investment Company Act of 
1940 ("Act") for an order effective as of 
November 10. 1969. exempting Applicant 
from each and every provision of the 
Act. All interested persons are referred 
to the application on file with the 
Commission for a statement of the rep¬ 
resentations therein, which are summa¬ 
rized below. 

1. Applicant intends to issue for offer 
and sale outside the United States to 
non-United States purchasers not more 
than DM (Deutsche Mark) 100.000,000 
principal amount (worth approximately 
$25,000,000 American dollars) of bearer 
bonds (hereinafter called the Bonds) to 
be issued in 1969 with final maturity in 
1984. 

2. Applicant is now. and upon Issuance 
of the Bonds referred to above will be, 
in compliance with all of the provisions 
of paragraph (b) of rule 6c~l under the 
Act and would be in compliance with the 
provisions of paragraph <c)-l of such 
rule with respect to the Bonds if the 
Interest Equalization Tax (Internal 
Revenue Code. ch. 41. sections 4911-4931) 
were in effect at the time of issuance 
thereof in the form in which it existed 
immediately prior to its expiration on 
September 30. 1969. 

3. Applicant is a Delaware corporation 
with authorized capital stock consisting 
of 2 million shares of common stock with 
a par value of SI per share, ail of which 
is owned by Borg-Warner Corp. (**Borg- 
Wamer"). a Delaware corporation 
which manufactures a broad line of du¬ 
rable goods and chemicals. Borg-War¬ 
ner represents that either it or one of its 
wholly-owned subsidiaries (other than 
any investment company as defined in 
section 3(a) of the Act) will purchase 
any additional equity securities which 
Applicant may issue in the future and 
that neither Borg-Warner nor its whol¬ 
ly-owned subsidiaries will dispose of any 
equity securities of Applicant except to 
the Applicant, to Borg-Wamer. or to an¬ 
other wholly-owned subsidiary of Borg- 
Wamer (other than any investment 
company as defined in section 3<a> of 
the Act.> 

4. Applicant was formed by Borg- 
Wamer for the purpose of making in¬ 
vestments. including loans, in connec¬ 
tion with various international opera¬ 
tions of Borg-Wamer and its subsid¬ 
iaries outside the United States. A 
principal purpose of Applicant is to assist 
In improving the balance of payments 
program of the United States by serving 
as a vehicle through w'hlch Borg-Wamer 
may obtain funds in foreign countries for 
its foreign operations. 

5. The common stock of Borg-Warner 
is registered under section 12 of the 
Securities Exchange Act of 1934. 

6. Debt securities of Applicant hereto¬ 
fore issued to or now held by the public 
have been, and debt securities of Appli¬ 
cant which may hereafter be issued to or 
held by the public will be, guaranteed by 
Borg-Wamer as to payment of principal, 
interest, and premium, if any. 


7. The Bonds will be offered and sold 
abroad to foreign nationals under cir¬ 
cumstances designed to prevent any re- 
offering or resale in the United States 
or its territories or possessions or to any 
United States national or president or 
any Canadian resident in connection 
with tills offering. The underwriters 
agree that they ivill not offer, or deliver 
the Bonds directly or indirectly In the 
United States erf America. The under¬ 
writers further represent that they will 
not offer, sell, or deliver any Bonds to na¬ 
tionals or residents of the United States 
or to Canadian persons, except with re¬ 
spect to an underwriter or dealer who 
will agree that it is purchasing as prin¬ 
cipal and not for reoffering or resale in 
Canada or the United States or its terri¬ 
tories or possessions, or to citizens, na¬ 
tionals, or residents thereof. 

8. Upon completion of the long-term 
investment program of Applicant, at 
least 80 percent of its assets, exclusive of 
U.8. Government securities and cash 
Items, will consist of investments in or 
loans to foreign companies (or domestic 
companies, substantially all the business 
of which is conducted outside the United 
States). 

9. At least 90 percent of the assets of 
Applicant, exclusive of UB. Government 
securities and cash items and short-term 
investments in foreign government and 
commercial paper, are and will be in¬ 
vested in or loaned to oampanles at least 
10 percent of the equity securities of 
which are, or at (be completion of the 
investment will be, owned, directly, by 
Applicant: and any assets of Applicant 
not invested in such companies are or 
will only be Invested in or loaned to com¬ 
panies which are customers or suppliers 
of Borg-Wamer or a subsidiary of Borg- 
Wamer: and any of the assets invested 
in or loaned to investment companies 
will only be invested In or loaned to in¬ 
vestment companies which arc wholly 
owned subsidiaries of Applicant. 

10. Applicant will not deal or trade in 
securities. 

11. The Treasury Department has re¬ 
quested the National Association of 
Securities Dealers. Inc., and national 
securities exchanges to request mem¬ 
bers and member firms to continue exist¬ 
ing procedures on securities transactions 
which previously were subject to the 
Interest Equalization Tax (34 F.R. 
15386). It is the opinion of counsel for 
Borg-Wamer Uuu. if the Interest Equal¬ 
ization Tax is reinstated in the form in 
which it existed immediately prior to its 
expiration, acquisition of the Bonds will 
be subject to the Interest Equalization 
Tax unless, and to the extent that, a spe¬ 
cific statutory exclusion or exemption is 
available. Even if the offering of the 
Bonds occurs prior to reinstatement of 
the Interest Equalization Tax. counsel 
believes that the likelihood of retro¬ 
active reinstatement of such tax and the 
burden of paying such tax if reinstated, 
should have the practical effect of dis¬ 
couraging purchases of the Bonds by 
UB. persons. 

12. The Bonds will bear a legend in 
the English language prominently Indi¬ 
cating that the Bonds would, if pur¬ 
chased by nationals or residents of the 
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United Stales, its territories or posses¬ 
sions. be subject to the Interest Equal¬ 
ization Tax unless, and to the extent that, 
a specific statutory exemption or exclu¬ 
sion la available, if such Tax shall be in 
effect at the time of such purchase. 

13 It is presently contemplated that 
the Bonds will be listed on the Frankfurt 
Stock Exchange. 

Applicant has submitted that it is 
necessary or appropriate in the public 
interest and consistent with the protec¬ 
tion of investors and the purposes fairly 
Intended by the policy and provisions 
of the Act for the Commission to enter 
an order effective as of November 10. 
1969. exempting the Applicant from each 
and every provision of the Act. In addi¬ 
tion to the foregoing statement of facts, 
Applicant has represented the following: 

1. The payment of the Bonds which 
is guaranteed by Borg-Warner does not 
depend on the operation or Investment 
policy of the Applicant because the Bond 
holders are entitled ultimately to look 
to the business enterprise of Borg- 
Wamer. Accordingly, the public policy 
which dictated the enactment of the Act 
is not applicable to the Applicant, nor 
do the security holders of the Applicant 
require the protection afforded by the 
Act. 

2. The Applicant's security holders 
will have the benefit of the information 
made generally available by the disclo¬ 
sure and reporting provisions of the 
Securities Exchange Act of 1934 and the 
New York Stock Exchange with respect 
to the business operations and financial 
condition of Borg-Warner. 

Applicant agrees that this order may 
be issued subject to the condition that 
Applicant will not Issue, subsequent to 
the sale and offering of the Bonds, with¬ 
out a further order of the Commission, 
any securities «except to Borg-Warner 
or a subsidiary of Borg-Warner which is 
not an investment company) in the event 
that the U.S. Equalization Tax is not 
reenacted, or is reenacted and expires, 
or is repealed or the rate thereof is re¬ 
duced to zero and such tax is not re¬ 
placed by another tax providing a 
comparable deterrent to the purchase of 
Applicant's securities by U.8. persons. 

Nothing contained in the order, or the 
conditions to which it may be subject, 
requested by this application shall pre¬ 
clude the Applicant from being exempt 
from the Act by virtue solely of (1) the 
Applicant becoming exempt from each 
and every provision of the Act pursuant 
to rule 6c-l under the Act or <ii> the 
Commission adopting, amending, or in¬ 
terpreting a rule under the Act which 
would exempt the Applicant from each 
and every provision of the Act. 

Notice is further given that any inter¬ 
ested person may, not later than Novem¬ 
ber 18, 1969, at 5:30 p.m.. submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by 
a statement as to the nature of his in¬ 
terest, the reason for such request, and 
the issues, if any. of fact or of law pro¬ 
posed to be controverted, or he may re¬ 
quest that he be notified If the Commis¬ 
sion should order a hearing hereon. Any 


such communication should be ad¬ 
dressed: Secretary. Securities and Ex¬ 
change Commission. Washington, D.C. 
20459. A copy of such request shall be 
served personally or by mail < airmail 
if the person being served is located more 
than 500 miles from the point of mail¬ 
ing) upon Applicant at the address 
stated above. Proof of such service (by 
affidavit or In case of an attorney at law 
by certificate) shall be filed contempo¬ 
raneously with the request. At any time 
after said date, as provided by rule 0-5 
of the rules and regulations promulgated 
under the Act. an order disposing of 
the application herein may be issued by 
the Commission upon the basis of the 
information stated in said application, 
unless an order for hearing upon said 
application shall be issued upon request 
or upon the Commission’s own motion. 
Persons who request a hearing or advice 
as to whether a hearing is ordered, will 
receive notice of further developments 
In this matter, Including the date of the 
hearing (If ordered) and any postpone¬ 
ments thereof. 

For the Commission (pursuant to dele¬ 
gated authority). 

(SEAL 1 OllVAL L. DuBois, 

Secretary. 

|FR. Doc. 69 13167: Filed. Nov. 4. 1969; 

8 47 am.) 


170-48041 v 

GULF POWER CO. 

Notice of Proposed Issue ond Sole of 
Commercial Paper Notes and Notes 
to Banks and Request for Exception 
From Competitive Bidding 

October 30. 1969. 

Notice is hereby given that Gulf Power 
Co. (“Gulf"), 75 North Pace Boulevard, 
Pensacola, Fla. 32502, an electric utility 
subsidiary company of The Southern 
Co., a registered holding company, has 
filed an application with this Commis¬ 
sion pursuant to the Public Utility Hold¬ 
ing Company Act of 1935 ("Act*’), de¬ 
signating section 6(b) of the Act and 
Rule 50 promulgated thereunder as ap¬ 
plicable to the proposed transactions. All 
Interested persons are referred to the 
application, which is summarized below, 
for a complete statement of the proposed 
transactions. 

Oulf requests that from the effective 
date of the* Commission's order herein 
to December 31, 1970. the exemption 
from the provisions of section 6<a) of 
the Act afforded by the first sentence 
of section 6(b) of the Act, relating to the 
issue of short-term notes, be increased 
from 5 percent of the principal amount 
and value of the other securities of Gulf 
at the time outstanding to approximately 
10 percent thereof. Such increase will 
permit Gulf to issue the maximum ag¬ 
gregate principal amount of short-term 
notes permissible under Its charter 
(without a vote of holders of its out¬ 
standing preferred stock). As at Sep¬ 
tember 30. 1969, this amount was ap¬ 
proximately $15,900,000. and such 


amount represents the maximum amount 
of notes presently to be authorized 
herein. Changes may be made in the 
maximum amount of notes to be out¬ 
standing and in the amounts to be bor¬ 
rowed from the various banks by the 
filing of a posteffective amendment and 
a further order of the Commission Under 
the proposed exemption pursuant to sec¬ 
tion 6(b), Gulf proposes to issue and sell 
short-term notes to a group of banks 
and to issue and sell commercial paper 
from time to time prior to December 31 
1970, which together shall not exceed 
$15,900,000 In aggregate principal 
amount at any one time outstanding in¬ 
cluding currently outstanding short¬ 
term notes which consist of bank loam 
aggregating $3,195,000 in principal 
amount. 

The proposed notes to banks will be 
dated the date of the borrowing, win 
mature not more than 9 months after the 
date of issue, and will not exceed $7,695,- 
000 outstanding at any one time The 
group of banks to which notes arc to be 
Issued consists of two New York City 
banks, The Chase Manhattan Bank and . 
Irving Trust Co. (maximum of $2 million 
and $3 million, respectively, to be bor¬ 
rowed) and 21 local banks (maximum 
of $2,695,000 to be borrowed >. Each bank 
note will bear interest at the prime rate 
in effect at the lending bank on the date j 
of the borrowing, except that notes to 
The Chase Manhattan Bank will bear 
interest at the rate in effect from time to 
time at that bank. Gulf may prepay the 
notes. In whole or in part, without pen¬ 
alty or premium. 

Tlie proposed commercial paper will 
be in the form of promissory notes with 
varying maturities not to exceed 270 
days, will be issued in denominations of 
not less than $50,000 and not more than 
$5 million, and will not be prepayable 
prior to maturity. The commercial paper 
will be sold by Gulf directly to a dealer 
at a discount which will not be in exces* 
of the discount rate per annum prevailing 
at the date of issuance for prime commer¬ 
cial paper of comparable quality of t 
particular maturity sold by issuer* 
thereof to commercial paper dealer*: h 
Provided, however. That no commercial 
paper notes will be issued having a mi- i 
turity more than 90 days at an e £ ec 4 l j^ 
interest cost which exceeds the effective 
interest cost at which the applicant com¬ 
pany could borrow from bank* No com¬ 
mission or fee will be payable m 
connection with the Issuance and s*uf , 
of commercial paper. The dealer, w , 
principal, will reoffer the commerce 
paper at a discount rate of one-elgnw j 
of 1 percent per annum less than u* j 
prevailing discount rate to Gulf to no 
more than 100 customers of the aea* * j 
identified and designated in a nonpuo 
list prepared in advance by the do* ^ | 

The proceeds from the bank notes ano 
commercial paper will be used by u 
to reimburse its treasury’ tor pari 01 _ 
expenditures in connection with 115 ^ 
struction program, to finance in PjJ” . 
future construction program, to P w 
maturity from time to time outstan 
notes and commercial paper, and 
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oilier lawful purposes. The total esti¬ 
mated construction expenditures of Gulf 
lor 1969 and 1070 are $31,114,000 and 
$21,664,000. respectively. The application 
states that any bank notes and com¬ 
mercial paper of Oulf outstanding 
after December 31. 1070, will be retired 
from internal cash resources or from 
the proceeds of permanent debt or equity 
financing. 

Oulf asserts that the Issue and sale of 
commercial paper should be excepted 
from the competitive bidding require¬ 
ments of Rule 50 because the commercial 
paper will have a maturity not in excess 
of 270 flays, current rates for commercial 
paper for prime borrowers such as Gulf 
are published daily in financial publica- 
Uons and it is not practical to Invite In¬ 
vitations for bids for commercial paper. 
Gulf also requests authority to file cer¬ 
tificates of notification under Rule 24 in 
respect of Its commercial paper on a 
quarter ly basis. 

Oulf s fees and expenses to be incurred 
In connection with the proposed trans¬ 
actions are estimated at $1,050. in- 
dudlnK legal fees of $650. The application 
represents that the Florida Public Serv¬ 
ice Commission has jurisdiction over the 
issuance by Gulf of its notes to banks 
and the issuance and sale of its commer¬ 
ce! paper and that no Federal com¬ 
mission. other than this Commission 
has Jurisdiction over the proposed 
transactions. 

NoUce U further given that any inter¬ 
ested person may. not later than Novem¬ 
ber 21. I960, request In writing that a 
oearinR be held on such matter, stating 
the nature of his interest, the reasons 
for such request, and the Issues of fact 
or law raised by said application which 
he desire* to controvert: or he may re¬ 
quest that he be notified if the Commis- 
«om should order a hearing thereon. Any 
such request should be addressed: Sec- 
rctaiy. Securities and Exchange Com¬ 
mission, Washington. DC. 20549. A copy 
of wch request should be served person- 
mly or by mail (airmail if the person 
being served is located more than 500 
from the point of mailing) upon 
a PPhcont at the above-stated ad- 
anew, and proof of service <by affidavit 
or. In case of an attorney at law, by cer- 
ufleate > should be filed with the request, 
•u any time after said date, the applica- 
uon as filed or as it may be amended, 
may be granted as provided In Rule 23 
* . yener *l rules and regulations 

Promulgated under the Act, or the Com- 
«T™or. may grant exemption from such 
** provided in Rules 20(a) and 100 
or take such other action as it 
deem appropriate. Persons who rc- 
a f aring or advice as to whether a 
15 ordered will receive notice of 
developments in this matter, In- 
b'vA the of toe hearing (if or- 
a ‘ and any postponements thereof. 

Commission (pursuant to del- 

***** authority). 

Orval L DuBois. 

Secretary. 

Doc. 60-13168; Piled, Nov. 4. 1009; 

8:47 ajn.l 


170-48031 

MISSISSIPPI POWER & LIGHT CO, 

Notice of Proposed Issue and Sale of 

First Mortgage Bonds at Competi¬ 
tive Bidding and Proposed Increase 

of Common Stock Capital Account 

October 30.1969. 

Notice Is hereby given that Mississippi 
Power L Light Co'. (“Mississippi"), Post 
Office Box 1640. Jackson. Miss 39205. a 
public-utility subsidiary company of 
Middle South Utilities. Inc., a registered 
holding company, has filed a declaration 
with this Commission, pursuant to the 
Public Utility Holding Company Act of 
1935 (“Act"), designating sections 6 <a» 
and 7 of the Act and Rule 50 promul¬ 
gated thereunder as applicable to the 
proposed transactions All Interested per¬ 
sons are referred to the declaration, 
which is summarized below, for a com¬ 
plete statement of the proposed trans¬ 
actions. 

Mississippi proposes to issue and sell, 
subject to the competitive bidding re¬ 
quirements of Rule 50 promulgated un¬ 
der the Act. $20 million principal amount 
of its First Mortgage Bonds_per¬ 

cent Series due 1999. The interest rate on 
the bonds (which will be a multiple of 
one-eighth of 1 percent and the price, 
exclusive of accrued interest, to be paid 
to Mississippi (which will be not less than 
100 percent nor more than 102^4 percent 
of the principal amount thereof) will be 
determined by the competitive bidding. 
The bonds will be issued under Missis¬ 
sippi’s Mortgage and Deed of Trust, 
Trust Company of New York and 
Frederick G. Herbst (E. J, McCabe. 
Successor), as Trustees, as heretofore 
supplemented and as to be further sup¬ 
plemented by a Tenth Supplemental 
Indenture to be dated as of December 1. 
1969. and which contains a prohibition 
until December 1, 1974. against refund¬ 
ing the issue with the proceeds of funds 
borrowed at a lower cost of money. The 
net proceeds from the sale of the bonds 
are to be used by Mississippi for its 1969- 
70 construction program (estimated at 
$21,687,000 and $46,593,000. respectively) 
and for other corporate purposes, in¬ 
cluding the payment of short-term bank 
notes and commercial paper. 

As of August 31, 1969, the earned sur¬ 
plus of Mississippi amounted to $15,081.- 
000 and the common stock capital 
account amounted to $62 million. Missis¬ 
sippi proposes to transfer $3,100,000 of 
its earned surplus to its common stock 
capital account, thus increasing the 
stated value of its common stock, no par 
value, from $20 to $21 per share and 
thereby permanently capitalizing such 
amount. 

It is stated that the fees and expenses 
Incident to the proposed issuance and 
sale of the bonds are estimated at 
$70,000, including auditors’ fees of $4,500 
and counsel fees of $ 20 , 000 . The fees and 
expenses of counsel for the underwriters, 
estimated at $ 8 , 000 , are to be paid by the 
successful bidders. In connection with 
the proposed increase In the common 
stock capital account, no special or 


separable expenses of any kind are an¬ 
ticipated. It is further stated that no 
8 tate commission and no Federal 
commission, other than this Commis¬ 
sion, has Jurisdiction over the proposed 
transactions. 

NoUce is further given that any inter¬ 
ested person may. not later than Novem¬ 
ber 21 . 1969. request in writing that a 
hearing be held on such matter, stating 
the nature of his interest, the reasons 
for such request, and the issues of fact 
or law raised by said declaration which 
he desires to controvert; or he may re¬ 
quest that he be nbtified if the Com¬ 
mission should order a hearing thereon. 
Any such request should be addressed: 
Secretary. Securities and Exchange 
Commission. Washington. D C. 20549. A 
copy of such request should be served 
personally or by mail (airmail if the 
person being served is located more than 
500 miles from the point of mailing* 
upon the declarant at the above-stated 
address, and proof of service (by affi¬ 
davit or. in case of an attorney at law. 
by certificate) should be filed with the 
request. At any time after said date, the 
declaradon. as filed or as it may be 
amended, may be permitted to become 
effective as provided in Rule 23 of the 
general rules and regulations promul¬ 
gated under the Act, or the Commission 
may grant cxempUon from such rules as 
provided in Rules 20<a> and 100 thereof 
or take such other action as it may deem 
appropriate. Persons who request a 
hearing or advice as to whether a hear¬ 
ing is ordered will receive notice 
of further developments In this matter, 
Including the date of the hearing 
df ordered) and any postponements 
thereof. 

For the Commission (pursuant to dele¬ 
gated authority). 

(seal 1 Orval L. DuBois. 

Secretary. 

Doc. 69-13109: Piled, Nov 4. 1969; 

8:47 Ajn.| 

SMALL BUSINESS 
ADMINISTRATION 

PALO ALTO CAPITAL CO. 

Notice of Application for License as 

Small Businoss Investment Corpo¬ 
ration 

On September 5, 1968, a notice of ap¬ 
plication for a license as a small business 
investment company was published in 
the Federal Register (34 F.R. 14098) 
stating that an application had been filed 
with the Small Business Administration 
<SBA) pursuant to } 107.102 of the Reg¬ 
ulations Governing Small Business In¬ 
vestment Companies (13 CFR Part 103, 33 
F.R. 326) for a license as a small business 
investment company by Palo Alto Capital 
Co.. 611 Hansen Highway. Palo Alto. 
Calif. 94303, 

Interested parties were invited to sub¬ 
mit their written comments to SBA. No 
comments were received. 
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Notice is hereby given th»t pursuant to 
section 301(C) of the Small Business In¬ 
vestment Act of 1958, as amended, after 
having considered the application and all 
other pertinent Information and facts 
with regard thereto. License No. 12/12- 
0149 was issued in Washington. D C., on 
October 16. 1969, to Palo Alto Capital 
Co. to operate as a small business Invest¬ 
ment company. 

Dated: October 23. 1969. 

A. H. Singer. 
Associate Administrator 
for Investment. 

I PH. Doc. 69-13170: FUed. Nov. 4, 1969; 

6:48 tLm.\ 

INTERSTATE COMMERCE 
COMMISSION 

(Section 5a Application No. 64. Arndt. 4J 

STEEL CARRIERS' TARIFF 
ASSOCIATION, INC. 

Petition for Approval of Amendments 
to Agreement 

October 31, 1969, 

Tile Commission Is In receipt of a peti¬ 
tion in the above-entitled proceeding for 
approval of amendments to the agree¬ 
ment therein approved. 

Piled October 22. 1969. by Warren A. 
Rawson, Managing Director. Steel Car¬ 
rier^ Tariff Association, Inc , 6410 Kenil¬ 
worth Avenue, East Rivcrdale, Md. 20840. 

The amendments Involve: Changes In 
the agreement so as to (1) remove the 
specification of Cleveland. Ohio, as the 
city in which the monthly meetings of 
the Tariff Committee are to be held: (2) 
revise and clarify the circumstances 
warranting emergency handling under 
the Emergency Proposal procedure: <3> 
introduce a new section to cover tariff 
changes in those situations not subject 
to docket procedures; (4) revise the 
schedule of dues and charges and elimi¬ 
nate the precise schedules of fees; and 
(5) renumber certain sections and para¬ 
graphs made necessary by the foregoing 
changes. 

The petition is docketed and may be 
inspected at the office of the Commission, 
in Washington. D.C. 

Any Interested person desiring to pro¬ 
test and participate In this proceeding 
shall notify the Commission in writing 
within 20 days from the date of publica¬ 
tion of this notice In the Federal Regis¬ 
ter. As provided by the general rules of 
practice of the Commission, persons 
other than applicants should fully dis¬ 
close their interests, and the position 
they intend U) take with respect to the 
petition. Otherwise, the Commission, in 
its discretion may proceed to investiga¬ 
tion and determine the matters involved 
without public hearing. 

( seal 1 H. Neil Garson. 

Secretary . 

|PJL Doc. 69-13181: Filed, Nov. 4. 1969: 

8:48 a m. | 


FOURTH SECTION APPLICATIONS FOR 
RELIEF 

October 3 L 1969. 

Protests to the granting of an appli¬ 
cation must be prepared in accordance 
with Rule 1100.40 of the general rules 
of practice (49 CFR 1100.40) and filed 
within 15 days from the date of publica- 
atlon of this notice in the Federal 
Register. 

Long-and-Short Haul 

PSA No. 41794— Blacks from points in 
Louisiana and Texas. Filed by South¬ 
western Freight Bureau, agent (No. 
B-100). for Interested rail carriers. Rates 
on carbon blacks, in carloads, as de¬ 
scribed in the application, from specified 
points in Louisiana and Texas, to In¬ 
stitute W Vr. 

Grounds for relief—Market competi¬ 
tion and rate relationship. 

Tariff—Supplement 34 to Southwest¬ 
ern Freight Bureau, agent, tariff ICC 
4814. 

Aggrxgate-of- Intermediates 

FSA No. 41793— Superphosphate from 
Occidental. Fla . Filed by O. W. South, 
Jr., agent (No. A6138), for interested 
rail carriers. Rates on superphosphate, 
not defluorinated superphosphate, nor 
feed grade superphosphate, in bulk. In 
carloads, as described In the application, 
from Occidental, Fla., to specified points 
in Connecticut and Massachusetts, also 
Fox Point, R J. 

Grounds for relief—Market compe¬ 
tition. 

Tariff—Supplement 33 to Southern 
Freight Association, agent, tariff ICC 
S-818. 

By the Commission. 

(seal] H. Neil Oarson. 

Secretary. 

(FR. Doc. 69-13182: Filed. Noy, 4. 1969; 
8:48 am.) 


1 Notice 574) 

MOTOR CARRIER ALTERNATE ROUTE 
DEVIATION NOTICES 

October 31,1969. 

The following letter-notices of pro¬ 
posals to operate over deviation routes 
for operating convenience only have been 
filed with the Interstate Commerce Com¬ 
mission. under the Commission’s Devia¬ 
tion Rules Revised, 1957 (49 CFR 1042.1 
(c) (8)) and notice thereof to all Inter¬ 
ested persons is hereby given as provided 
in such rules (49 CFR 1042.1(d) <4)). 

Protests against the use of any pro¬ 
posed deviation route herein described 
may be filed with the Interstate Com¬ 
merce Commission in the manner and 
form provided in such rules <49 CFR 
1042.1(e)) at any time, but will not 
operate to stay commencement of the 
proposed operations unless filed within 
30 days from the date of publication. 

Successively filed letter-notices of the 
same carrier under the Commission's 
Deviation Rules Revised. 1957, will be 
numbered consecutively for convenience 


In identification and protests if any 
should refer to such letter-notices by 
number. 


Motor Carriers of Property 


No. MC 59583 (Deviation No. 35) . THB 
MASON k DIXON LINES. INCORPO¬ 
RATED, Post Office Box 969, Kingsport, 
Term. 37622. filed October 21. 1969. Car¬ 
rier proposes to operate as a comwos 
carrier, by motor vehicle, of general com¬ 
modifies. with certain exceptions ova 
a deviation route as follows: From New 
York. N Y., over Interstate Highway 60 
to Junction Interstate Highway 69. thence 
over Interstate Highway 69 to Fort 
Wayne, Ind.. and return over the same 
route for operating convenience only The 
notice indicates that the carrier is pres- 
ently authorized to transport the same 
commodities, over a pertinent service 
route as follows: From New York, N.Y., 
over U.S. Highway 22 to Harrisburg Pa. 
thence over U8, Highway 11 to Cham- 
ber&burg. Pa., thence over UB. Highway 
30 to Pittsburgh, Pn.. thence over US. 
Highway 19 to junction UB. Highway 40, 
thence over U.S. Highway 40 to Rich¬ 
mond, Ind.. thence over U8. Highway 35 
to Junction Indiana Highway 28. thence 
over Indiana Highway 28 to jurxtun 
Indiana Highway 9. thence over Indiana 
Highway 9 to Fort Wayne, Ind., and re¬ 


turn over the same route. 

No. MC 59655 (Deviation No U* 
SHEEHAN CARRIERS. INC.. 62 Lime 
Kiln Road, Suffem, N.Y. 10901, filed 
October 20. 1969. Carrier’s reprt5<enu- 
Uve: Norman Weiss, 2 West 45th Street, 
New York. N.Y. 10036. Carrier proposes 
to operate as a common carrier. by motor 
vehicle, of general comnwditu*. with 
certain exceptions, over deviation routes 
as follows: <1> Between Albany. NY- 
and Suffem. N.Y., over the New Ton: 
State Thruway (Interchange 15 at Srn- 
fem, N.Y.). and (2) between SulTern, 
N.Y. (Interchange 15) and Ncwburga 
N.Y., over the New York State T* 1 ™***; 
for operating convenience only. Toe 
notice indicates that the carrier is pres¬ 
ently authorized to transport the sam* 
commodities, over pertinent service 
routes as follows: (1) From Albany. N.y- 
over UB. Highway 9W to Ncwbur^u 
N.Y.. thence over New York Highway w 
to Harriman. N.Y.. thence over New Yor* 
Highway 17 to the New York-New Jersey 
State line, thence over New Jersey 
way 17 to junction unnumbered humw* 
thence over unnumbered highway w 
Lodi, N.J., thence over unnumber ed man¬ 
way to Newark, N.J., and return over m 
same route, and (3) from 
unnumbered highway via Ftidirewooa, 
Midland Park, and Ramsey. N.J., to jui* 
tion New Jersey Highway 17, theoc® 
New Jersey Highway 17 to the 
Jersey-New York State line, 
over New York Highway 17 to 
New York Highway 302. thence over»£» 
York Highway 302 to Pine Bush. £*- 
thence over New York Highway 
Newburgh. N.Y.; and return, fromi wr* 
burgh over U S. Highway 9W toW 
N.Y., thence over New York 
to Suffem. N Y., thence over UB j™ 
way 202 to Junction New Jersey Rip. 
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17, thence over New Jersey Highway 17 
to junction unnumbered highway (near 
Ramsey. N.J.), thence over unnumbered 
highways via Ramsey, Allendale, Wald- 
wlck, Hohokus, and Ridgewood. N.J., to 
Paterson, N J„ thence over U.S. Highway 
46 to junction unnumbered highway, 
thence over unnumbered highway to 
Lodi, N.J. 

No MC 59680 (Deviation No. 79), 
8 TRK'KLAND TRANSPORTATION 
CO., INC., Post Office Box 5689, Dallas, 
Tex 75222, hied October 23. 1969. Car¬ 
rier proposes to operate as a common car¬ 
rier, by motor vehicle, of general com¬ 
modities, with certain exceptions, over 
a deviation route as follows: Prom De¬ 
troit, Mich., over Interstate Highway 75 
to Junction Interstate Highway 280, with¬ 
in tire city limits of Toledo. Ohio, thence 
over Interstate Highway 280 to Junc¬ 
tion of Interstate Highway 90. thence 
over Interstate Highway 90 to Cleveland. 
Ohio, and return over the same route, for 
operating convenience only. The notice 
indicates that the carrier Is presently 
authorized to transport the same com¬ 
modities, over a pertinent service route 
as follows: Prom Detroit, Mich., over 
Interstate Highway 94 (formerly U.S. 
Highway 12 ) to Ann Arbor. Mich., thence 
over unnumbered highway via Lima. 
Mich., to Junction Interstate Highway 94 
(formerly UB. Highway 12), thence 
over Interstate Highway 94 to junction 
unnumbered highway, thence over un¬ 
numbered highway via Battle Creek, 
Marshall, Marengo. Albion, and Parma. 
Mich , to Junction Interstate Highway 
H. thence over Interstate Highway 94 
to Junction Interstate Business Highway 
N, thence over Interstate Business 
Highway 94 via Kalamazoo. Mich., to 
junction unnumbered highway (for- 
®*rly US. Highway 12). thence over un- 
wjmbered highway via Oshtemo. Paw 
w. Lawrence, Hartford. Watervliet, 
r* 1 Comma. Mich., to junction Business 
interstate Highway 94 , thence over 
Business interstate Highway 94 via Ben- 
ton Harbor, Mich., to Junction Interstate 
Highway 94 (formerly UB. Highway 12). 
wjcnce over Interstate Highway 94 to 
no'i ? 0 ,,nnun )bered highway (formerly 
SJilghway 12 ). thence over unnum- 
JP * 1 h * Khwa * via Herbert. lakeside, and 
union Pier. Mich., to Junction U.S. High- 
iS 12 at or near New Buffalo. Mich., 
wence over U.S. Highway 12 to Gary. 

thence over UB. Highway 6 to 
^ram. Ohio, thence over Ohio Highway 
j!!? ctlon ohi0 Highway 254. thence 
0 h£ Oh i° H1 « hwa y 254 to Cleveland, 
wi! ri * turn over the same route, 
76651 Aviation No. 3), R. C. 
LINES, INC.. Post Office Box 

Fla 32203 - filed c*- 

Carrier proposes to operate 
Q ~Jr?! lmon carri *r- by motor vehicle, of 
jc al commodities, with certain excep- 
a. pJ? Ver devla tion routes as follows: 

Kithjo° m n AUanta - ° a * over Interstate 

*h*ay 75 to Junction of Interstate 
81. thence over Interstate High- 
1 i unction Interstate Highway 
thence over Interstate Highway 78 
*'* York, N.Y., and (2) from Atlanta. 
over In terstate Highway 75 to Junc¬ 


tion Interstate Highway 81. thence over 
Interstate Highway 81 to Junction In¬ 
terstate Highway 66 , thence over Inter¬ 
state Highway 66 to Washington, D.C., 
and return over the same routes, for 
operating convenience only. The notice 
indicates that the carrier is presently 
authorized to transport the same com¬ 
modities, over a pertinent service route 
as follows: From Atlanta, Ga.. over UB. 
Highway 78 to Athens, Ga., thence over 
UB. Highway 29 to Charlotte. N.C., 
thence over North Carolina Highway 49 
to junction U. 8 . Highway 64, thence over 
UB. Highway 64 to Raleigh, N.C.. thence 
over UB. Highway 1 to Philadelphia, Pa., 
thence over U.S. Highway 13 to Trenton. 
N.J., thence over UB. Highway 1 to New* 
York. N.Y., and return over the same 
route. 

Motor Carriers or Passengers 

No. MC 67308 (Deviation No. 1). CO¬ 
LONIAL TRAILWAYS, 520 North Court 
St.. Post Office Box 1427, Montgomery. 
Ala. 36104. filed October 21, 1969. Carrier 
proposes to operate as a common carrier, 
by motor vehicles, of passengers and their 
baggage, and express and newspapers in 
the same vehicle with passengers, over a 
deviation route as follows: From Mont¬ 
gomery. Ala., over Interstate Highway 65 
to junction Alabama Highway 225 <an 
access road). thence over Alabama High¬ 
way 225 to Junction UB. Highway 31 at 
Spanish Fort, Ala., and return over the 
same route for operating convenience 
only. The notice indicates that the car¬ 
rier is presently authorized to transport 
passengers and the same property, over 
pertinent service routes as follows: ( 1 ) 
From Monroeville. Ala., over Alabama 
Highway 21 to Montgomery. Ala., and 
(2) from Monroeville, Ala., Highway 21 
(formerly Alabama Highway 11) to At- 
more, Ala., thence over UB. Highway 31 
to Mobile, Ala., and return over the same ■ 
routes. 

No. MC 67308 <Deviation No. 2). CO¬ 
LONIAL TRAILWAY 8 . 520 North Court 
Street. Post Office Box 1427, Montgomery, 
Ala 36104. filed October 21, 1969. Car¬ 
rier proposes to operate as a common 
carrier, by motor vehicle, of passengers 
and their baggage, and express and news¬ 
papers In the same vehicle with passen¬ 
gers, over a deviation route as follows: 
From Montgomery, Ala., over UB. High¬ 
way 31 to Georgiana. Ala,, thence over 
Alabama Highway 106 to junction Inter¬ 
state Highway 65, thence over Interstate 
Highway 65 to Junction Alabama High¬ 
way 225, thence over Alabama Highway 
225 to junction UB. Highway 31 at Span¬ 
ish Fort, Ala., and return over the same 
route for operating convenience only. The 
notice indicates that the carrier is pres¬ 
ently authorized to transport passengers 
and the same property, over pertinent 
service routes os follows: (l) Prom Mon¬ 
roeville, Ala., over Alabama Highway 21 
to Montgomery. Ala., and (2) from Mon¬ 
roeville. Ala. over Alabama Highway 21 
(formerly Alabama Highway 11) to At- 
more, Ala., thence over UB. Highway 31 
to Mobile, Ala., and return over the same 
routes. 

No. MC-67308 (Deviation No. 3). CO¬ 
LONIAL TRAILWAY 8 , 520 North Court 


Street, Post Office Box 1427, Montgomery, 
Ala. 36104, filed October 21. 1969. Car¬ 
rier proposes to operate as a common 
carrier, by motor vehicle, of passengers 
and their baggage , and express and 
newspapers in the same vehicle with pas¬ 
sengers. over a deviation route as fol¬ 
low's: From junction UB. Highway 90 
and Alabama Highway 59 (near Loxlcy, 
Ala.), over Alabama Highway 59 (an ac¬ 
cess road) to Junction Interstate High¬ 
way 10. thence over Interstate Highway 
10 to Junction Interstate Highway 110, 
thence over Interstate Highway 1 10 to 
Pensacola, Fla., and return over the same 
route, for operating convenience only. 
The notice Indicates that the carrier is 
presently authorized to transport pas¬ 
sengers and the same property, over a 
pertinent service route as follows: From 
Junction UB. Highway 31 and unnum¬ 
bered highway cast of Mobile. Ala., over 
unnumbered highway to Junction U. 8 . 
Highway 90 near Malbis, Ala., thence 
over UB. Highway 90 via Loxlcy. Ala , 
to junction unnumbered highway near 
Rosin ton, Ala., thence over unnumbered 
highway to Junction UB. Highway 90 
approximately 3.5 miles east of Roberts- 
dale, Ala., thence over UB. Highway 90 
via Seminole. Ala., to Junction Alternate 
UB. Highway 90, thence over Alternate 
U S. Highway 90 to Junction U.S. High¬ 
way 29 approximately 9 miles north of 
Pensacola, Fla„ thence over UB. High¬ 
way 29 to Pensacola, Fla., and return 
over the same route. 

By the Commission. 


ISEAL 1 


H. Neil Oarson, 
Secretary. 


|F.R. Doc 69-13283; Filed, Nov. 4. 1969: 
8:48 ft.m.j 


| Notice 1344] 

MOTOR CARRIER APPLICATIONS AND 
CERTAIN OTHER PROCEEDINGS 

October 31. 1969. 

The following publications are gov¬ 
erned by the new Special Rule 247 of 
the Commission’s rules of practice, pub¬ 
lished in the Federal Register, issue of 
December 3. 1963, which became effective 
January 1 . 1964. 

The publications hereinafter set forth 
reflect the scope of the applications as 
filed by applicant, and may include de¬ 
scriptions, restrictions, or limitations 
which are not In a form acceptable to the 
Commission. Authority which ultimately 
may be granted as a result of the applica¬ 
tions here noticed will not necessarily 
reflect the phraseology set forth in the 
application as filed, but also will elimi¬ 
nate any restrictions which arc not ac¬ 
ceptable to the Commission. 

Applications Assigned for Oral Hearing 
motor carriers or property 

No. MC 61592 (Sub-No. 156>, filed Oc¬ 
tober 20. 1969 Applicant: JENKINS 
TRUCK LINE, INC . 3708 Elm Street, 
Bettendorf. Iowa 52722. Applicant’s rep¬ 
resentative: Donald W. Smith. 900 Cir¬ 
cle Tower Building. Indianapolis. Ind. 
46204 Authority sought to operate as 
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a common carrier, by motor vehicle, over 
irregular routes, transporting: New fur¬ 
niture, from Altavista and Rocky Mount* 
Va„ to points In Alabama. Arkansas, 
Florida. Georgia, Illinois, Indiana. Ken¬ 
tucky, Louisiana. Michigan. Mississippi. 
Missouri, South Carolina. Tennessee, and 
Wisconsin. Note: Applicant states that 
the requested authority cannot be tacked 
with its existing authority. Common 
control may be Involved. 

HEARING: November 13. 1969. at the 
Offices of the Interstate Commerce Com¬ 
mission. Washington, D.C., before on 
examiner to be later designated. 

No. MC 2542 (Sub-No. 13) (RepubU- 
catiom. filed April 9. 1969. published in 
the Federal Register issue of May 1. 
1969, and republished this issue. Appli¬ 
cant: THE ADLEY CORPORATION, 
doing business as ADLEY EXPRESS 
COMPANY, 900 Chapel Street. New 
Haven, Conn. Applicant's representative: 
Thomas W. Murrctt, 410 Asylum Street. 
Hartford. Conn. 06103. By application 
filed April 9, 1969. os amended, appli¬ 
cant seeks a certificate of public con¬ 
venience and necessity authorizing op¬ 
eration in interstate or foreign com¬ 
merce, as a common carrier, by motor 
vehicle, over regular routes of general 
commodities (except those of unusual 
value, and except dangerous explosives, 
household goods as defined In Practices 
of Motor Common Carriers of House¬ 
hold Goods, 17 M.C.C. 467, commodities 
requiring special equipment* and those 
injurious or contaminating to other lad¬ 
ing), between junction Interstate High¬ 
way 91 and Massachusetts-Vermont 
State line and Island Pond, Vt.. from 
junction Interstate Highway 91 and the 
Massach use Its - Ve rroon t State line over 
Interstate Highway 91 to the end of In¬ 
terstate Highway 91 near Norwich, Vt., 
thence over U.S. Highway 5 to St. Johns- 
bury, Vt„ thence over Vermont Highway 
114 to Island Pond, Vt.. and return over 
the same route, as an alternate route, in 
connection with applicant's authorized 
regular route authority, serving no in¬ 
termediate points. By order dated 
June 19. 1969. and served June 30. 1969, 
it was ordered that this proceeding be 
handled under modified procedure. 

An order of the Commission Operating 
Rights Board, dated October 14. 1969. 
and served October 28, 1969. finds that 
the present and future public conven¬ 
ience and necessity require operation by 
applicant in interstate or foreign com¬ 
merce. as a common carrier by motor 
vehicle, of general commodities (except 
those of unusual value, classes A and B 
explosives, household goods as defined by 
the Commission, commodities requiring 
special equipment, and those injurious or 
contaminating to other lading >. between 
Greenfield. Mass., and Island Pond. Vt., 
from Greenfield, Mass., over interstate 
Highway 91 to junction UH. Highway 5 
near Norwich. Vt., thence over UJS. High¬ 
way 5 to St. Johnsbury, Vt., thence over 
Vermont Highway 114 to Island Pond, 
Vt, and return over the same routes, 
serving no intermediate points, but serv¬ 
ing Island Pond. Vt. for the purpose of 
joinder only, as an alternate route for 
operating convenience only, in connec- 


NOTICES 

Uon with applicant’s presently author¬ 
ized regular-route operations, restricted 
to the transportation of traffic moving 
between Greenfield. Mass., and the port 
of entry on the Canadian-United States 
international boundary line at Norton. 
Vt.: that applicant is fit. willing, and able 
properly to perform such service and to 
conform to the requirements of the In¬ 
terstate Commerce Act and the Commis¬ 
sion's rules and regulations thereunder. 
Because It is possible that other parties, 
who may have relied upon the notice of 
the application as published, may have 
an interest In and would be prejudiced 
by the lack of proper notice of the au¬ 
thority described in the findings in this 
order, a notice of the authority actually 
granted will be published in the Federal 
Register and issuance of a certificate in 
this proceeding will be withheld for a 
period of 30 days from the date of such 
publication, during which period any 
proper party in interest may file a peti¬ 
tion to reopen, or for other appropriate 
relief setting forth In detail the precise 
manner in which it has been so 
prejudiced. 

No. MC 107295 (Sub-No. 172) tRepub- 
lication). filed February 24, 1969. pub¬ 
lished in the Federal Register issue of 
March 20. I960, and republished this 
issue. Applicant: PRE-FAB TRANSIT 
CO.,- a corporation. 100 South Main 
Street. Post Office Box 146. Farmer City. 
Ill. 61842. Applicants representative: 
Dale L. Cox (same address as applicant >, 
and Mack Stephenson. 301 Building, 301 
North Second Street. Springfield, HL 
62702. By application filed on Febru¬ 
ary 24. 1969. applicant seeks a certificate 
of public convenience and necessity au¬ 
thorizing operation, in interstate or for¬ 
eign commerce, as a common carrier by 
motor vehicle, over irregular routes, of 
prefabricated building parts: heating, 
cooling, and air handling systems and 
materials, supplies, and accessories used 
in the installation of such systems, from 
Rockford, DL. to points in the United 
States (except Iowa. Missouri. Arkansas. 
Wisconsin. Illinois. Indiana, Michigan, 
Ohio. Kentucky, Tennessee, Alaska, and 
Hawaii). The application was referred to 
Examiner Earl E. Meisenbach for hearing 
and the recommendation of an appro¬ 
priate order thereon. Hearing was held on 
June 20. 1969. at Chicago, HI. A report 
and order of the Commission, served Sep¬ 
tember 24. 1969, effective October 24. 
1969. finds that the present and future 
public convenience and necessity require 
operation by applicant as a common car¬ 
rier , by motor vehicle, in interstate or 
foreign commerce, over irregular routes, 
of air duct, and fittings therefor, from the 
plantsite and facilities of United Sheet 
Metal Division of United McGill Corp. 
at Rockford. HI., to points in the United 
States (except Alaska, Arkansas, Hawaii, 
Illinois. Indiana. Iowa. Michigan. Mis¬ 
souri, Ohio. Tennessee, and Wisconsin), 
restricted to shipments originating at the 
described origin sites; that applicant is 
fit. willing, and able properly to perform 
such service and to conform to the re¬ 
quirements of the Interstate Commerce 
Act and the Commission's rules and 
regulations thereunder. Because it is pos¬ 


sible that other parties, who have relied 
upon the notice of the application as 
published, may have an interest in and 
would be prejudiced by the lack of proper 
notice of the authority described in the 
findings in this order, a notice of the au¬ 
thority actually granted will be published 
In the Federal Register and Issuance of 
a certificate in this proceeding will be 
withheld for a period of 30 days from the 
date of such publication, during which 
period any proper party in interest may 
file an appropriate petition to reopen or 
for other appropriate relief setting forth 
in detail the precise manner in wliich 
It has been so prejudiced. 

No. MC 109397 <Sub-No. 169» (Repuh- 
Ucation), filed May 20, 1969, published 
in the Federal Register issue of June 12* 
1969, and republished this issue. Appli¬ 
cant: TRI-STATE MOTOR TRANSIT 
CO., a corporation. Post Office Box 113, 
Interstate Business Route 1-44, Joplin, 
Mo. 64801. Applicant's representative: 
Max G. Morgan. 600 Leininger Building. 
Oklahoma City, OkJa. 73112. By applies 
Uon filed May 20. 1969, applicant seeks a 
certificate of public convenience and 
necessity authorizing operation, in inter¬ 
state or foreign commerce, as a common 
carrier, by motor vehicle, over routes, of 
explosives, nit.ro-carbo- nitrate, blasting 
materials and supplies, from Biwublk* 
Minn., to points in Alabama. Arizona 
Arkansas, California. Idaho. Illinois, 
Indiana. Iowa* Kansas. Kentucky. Michi¬ 
gan. Missouri. Nebraska, Nevada, New 
Mexico. Ohio. Oklahoma, Oregon. Ten¬ 
nessee, Texas. Utah, Washington and 
Wisconsin. An order of the Commission, 
Operating Rights Board, dated Octo¬ 
ber 14. 1969. and served October 27.1969. 
finds that the present and future public 
convenience and necessity require op¬ 
eration by applicant, in interstate or 
foreign commerce, as a common earner . 
by motor vehicle, over irregular routes* 
of explosives, nitro-carbo-nitrate. blast¬ 
ing materials and supplies from Biwa- 
bik. Minn., to points in Alabama. Ari¬ 
zona, Arkansas, California, Idaho. Illi¬ 
nois, Indiana. Iowa. Kansas. Kentucky. 
Michigan. Missouri, Nebraska. Nevada. 
New Mexico, Ohio. Oklahoma. Oregon. 
Tennessee, Texas. Utah. Washington, 
and Wisconsin, limited, in point of time, 
to a period expiring 5 years from the 
date of the issuance of a certificate 
herein; that applicant is fit, willing, and 
able properly to perform such service 
and to conform to the requirements o* 
the Interstate Commerce Act and tbs 
Commission's rules and regulations 
thereunder. Because it is possible ths* 
other persons, who have relied upon the 
notice of the application as publishes, 
may have an interest in and would** 
prejudiced by the lack of proper noU« 
of the authority described in the finfl' 
ings in this order, a notice of the 
ity actually granted will be published 
the Federal Register and issuance of » 
certificate in this proceeding 
withheld for a period of 30 days fro® 
the date of such publication, dun » 
which period any proper party In inter¬ 
est may flic a petition to reopen or * 
other appropriate relief setting forth 
detail the precise manner in wliich it ® 
been so prejudiced. 
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No. MC 115067 (Sub-No. 3) (Republi- 
c&tion). filed May 1. 1967. published in 
the Federal Register Issue of May 25. 
1967. and republished tills Issue. Appli¬ 
cants: CLARENCE D SPENCER AND 
LOUISE M. SPENCER, a partnership, 
doing business as INDEPENDENCE 
MOTOR TRANSPORT. 530 West Queen 
Avenue. Albany. Ore*. Applicant’s repre¬ 
sentative: Earl V. White, 2400 Southwest 
Fourth Avenue. Portland. Ore*. 97201. 
By application filed May 1 , 1967, appli¬ 
cant seeks a certificate of public con¬ 
venience and necessity authorizing op¬ 
eration in interstate or foreign com¬ 
merce. as a common carrier by motor 
vehicle, over irregular routes, transport¬ 
ing: Household goods, as defined by the 
Commission, between points in Linn and 
Benton Counties, Ore*., restricted to 
shipments moving on through bill of lad¬ 
ing of a forwarder operating under the 
section 402(b) (2) exemption, and having 
an immediately prior or subsequent line- 
haul movement by rail, motor, water, or 
air carrier. By Order dated July 11, 1967. 
and served July 17. 1967. it was ordered 
that this proceeding be handled under 
modified procedure. A Report of the Com¬ 
mission. Review Board No. 2. decided 
September 23, 1966. found that applica¬ 
nt failed to establish that the pres¬ 
ent or future public convenience and 
necessity require the operations pro¬ 
posed: and that the application should 
be denied without prejudice to the right 
of applicant to petition this Commission. 

Upon consideration of the petition 
filed by applicant the proceeding was 
reopened for further processing under 
the modified procedure on July 11. 1969. 
by the Commission, Division 1 , acting 
u an Appellate Division; the verified 


Uatement tendered by applicant was rc- 
«dved in evidence and made a part of 
we record in MC 115067 <Sub-No. 3). A 
wport of the Commission on further 
consideration. Review Board No. 2. de¬ 
cided October 13. 1969. and served Octo- 
r* 20, 1969. finds that the present and 
luture public convenience and necessity 
Squire operation by applicant, in Inter- 
or foreign commerce, as a common 
ctmer by motor vehicle, over Irregular 
of used household poods, re- 
to the transportation of traffic 
wing a prior or subsequent movement 
” containers beyond the points author- 
r*' further restricted to the per- 

of pickup and deliver service 
® cwmection with packing, crating, and 
_ uunenzation or unpacking, uncrat- 
decon tainerizaUon of such 
between points in Unn and 
h ru 01 ! n? unUcs * ° rc 6 *: that applicant 
Jorm and able Properly to per- 

such service and to conform to the 
^ubemenu of the Interstate Com- 
i *4 *nd the Commission’s rides 
4 u H ons thereunder. Because it 

4 1 * 1 other parties, who have 
notice of the application 
i may have “ interest In and 
udAced by of proper 

todL* r . th « authority described in the 
unJS 111 this order, a notice of the 
|J; y ,. actua tIy granted will be pub- 
&Sce p f DK,UL Hegister and lssu- 

a certificate in this proceeding 


will be withheld for a period of 30 days 
from the date of such publication, during 
which period any proper party in inter¬ 
est may file a petition to reopen or for 
other appropriate relief setting forth in 
detail the precise manner in which it 
has been so prejudiced. 

No. MC 126203 <Sub-No. 2) (Rcpubli- 
cation), filed December 26. 1968, pub¬ 
lished in the Federal Register issue of 
January 30, 1969. and republished this 
issue. Applicant: EVERETT CHARTER 
SYSTEM. INC.. 3532 Smith Street, 
Everett. Wash. 98201. Applicant’s repre¬ 
sentative: Joseph O. Earp, 411 Lyon 
Building. 607 Third Avenue. Seattle. 
Wash. 98104. By application filed De¬ 
cember 26. 1968, as amended, applicant 
seeks a certificate of public convenience 
and necessity authorizing operation. In 
interstate or foreign commerce, as a 
common carrier by motor vehicle, over 
irregular routes, of passengers and their 
baggage, in charter coach service, begin¬ 
ning and ending at points in Snohomish 
County. Wash., and extending to points 
in Oregon, Idaho. Montana, California. 
Nevada, Utah. Colorado. Arizona. Wyo¬ 
ming. and New Mexico and points in 
British Columbia and Alberta Provinces, 
Canada. An order of the Commission, 
Review Board Number 5, decided Sep¬ 
tember 23, 1969. and served October 6 . 
1969. finds that the present and future 
public convenience and necessity require 
operation by applicant, in interstate or 
foreign commerce, as a common carrier 
by motor vehicle, over irregular routes, 
of passengers and their baggage, in the 
same vehicle with passengers, in round- 
trip charter operations, beginning and 
ending at points in Snohomish County. 
Wash., and extending to points in Ore¬ 
gon. Idaho. Montana, Salt Lake City. 
Utah, and those points in Washington 
which are ports of entry on the inter¬ 
national boundary line between the 
United States and Canada; that appli¬ 
cant is fit, willing and able properly to 
perform such service and to conform to 
the Commission’s rules and regulations 
thereunder. Because it is possible that 
other persons who have relied upon the 
notice of the publication as published, 
may have an interest in and would be 
prejudiced by the lack of proper notice 
of the authority described in the findings 
in this order, a notice of the authority 
actually granted will be published In the 
Federal Register and issuance of a cer¬ 
tificate in this proceeding will be with¬ 
held for a period of 30 days from the date 
of such publication, during which period 
any proper party in interest may file a 
petition to reopen or for other appro¬ 
priate relief setting forth in detail the 
precise manner in which it has been so 
prejudiced. 

Nos. MC 128814 (Sub-No. 4) (Republi- 
caUons), filed June 26, 1967, published 
in the Federal Register issues of July 13. 
1967, July 27, 1967, and August 10. 1967: 
MC 128814 i 8 ub-No. II) filed Decem¬ 
ber 8,1967. published in the Federal Reg¬ 
ister December 21, 1967; MC 128814 
(Sub-No. 13) filed December 8 , 1967, 
published in the Federal Register De¬ 
cember 21. 1967; and MC 128814 (Sub- 
No. 14) filed December 8 . 1967, published 


in the Federal Register issues of Decem¬ 
ber 21.1967, and February 1 , 1968 Appli¬ 
cant: TRI-STATE MOTOR TRANSIT 
CO . as operator of H. MESSICK, INC., 
Post Office Box 113. Business 1-44, Jop¬ 
lin. Mo. 64802. Applicant’s representa¬ 
tive: Max Q. Morgan, 450 American 
National Building. Oklahoma City. Okla. 
73102. In the above-entitled proceedings, 
applicant, a common carrier, seeks per¬ 
mits to transport explosives And certain 
other dangerous commodities from, to. 
or between various points under contract 
with Hercules, Inc. In each application, 
applicant requested that If its separate 
application, jointly filed with H. Mcssick. 
Inc., a motor contract carrier, on Novem¬ 
ber 21. 1966, for authority under section 
5 of the act to purchase the permanent 
and temporary authority operating 
rights and certain other property is 
approved, that the applications be treat¬ 
ed as applications for common carrier 
authority. A Report of the Commission, 
Review Board Number 3 has determined 
that the present and future public con¬ 
venience and necessity require operation 
by applicant in interstate or foreign 
commerce, as a common carrier, by 
motor vehicle, over irregular routes of 
the commodities, to and from points 
substantially as indicated below*. 

An order of the Commission, Review 
Board No. 3. decided October 10. 1969. 
and served October 21 . 1969, finds that 
the operations proposed by applicant in 
each proceeding are actually those of a 
common carrier by motor vehicle; that 
the persent and future public conven¬ 
ience and necessity require operation by 
applicant, in interstate or foreign com¬ 
merce, as a common carrier by motor 
vehicle over irregular routes: (1) In No. 
MC-128814 (Sub-No. 4), of explosives, 
blasting agents . and supplies , between 
Hampton and St. Paul. Minn., and points 
within 5 miles thereof, on the one hand, 
and, on the other, points in Minnesota. 
Iowa. Wisconsin. North Dakota, South 
Dakota, and those in the upper Peninsula 
of Michigan; <2> In No. MC-128814 
(Sub-No. 11), of explosives from Kenvil, 
N.J., to Electra, Bridgeport, and Laredo. 
Tex., and points within 5 miles of each: 
(3>in No. MC-128814 (Sub-No. 13), of 
explosives from the plantsite of Hercules. 
Inc., at Kenvil, N.J., to Me mam. Kans. 
and points within 5 miles thereof: and 
(4) In No. MC-128814 (Sub-No. 14). of 
blasting caps between Port Ewen. N.Y.; 
Jasonvllle, Ind.; Fairbanks. Pa.; Car¬ 
thage, Mo.; 8 edalia, Colo.; North Salt 
Lake City, Utah: Lincoln, Calif.; and 
points within 5 miles of each; that the 
authority granted herein should be limit¬ 
ed, in point of time, to a period expiring 
5 years from the date of the issuance of 
a certificate In each proceeding; that 
applicant is fit. willing, and able properly 
to perform such service and to conform 
to the requirements of the Interstate 
Commerce Act and the Commission’s 
rules and regulation thereunder; that to 
the extent the authority granted in each 
proceeding herein duplicates applicant’s 
existing authority it shall not be con¬ 
strued as conferring more than a single 
operating right. Because it is possible 
that other persons, who have relied upon 
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the notice of the application* as pub¬ 
lished. may have an interest in and 
would be prejudiced by the lack of proper 
notice of the authority described in the 
findings in this order, a notice of the 
authority actually granted will be pub¬ 
lished in the Federal Register and 
issuance of the certificates in each pro¬ 
ceeding will be withheld for a period of 
30 days from the date of such publica¬ 
tion. during which period any proper 
party in interest may file a petition to 
reopen or for other appropriate relief 
setting forth in detail the precise manner 
in which it has been so prejudiced. 

No. MC 128975 < Republication). filed 
March 30, 1967, published in the Federal 
Register issue of April 13, 1967. and re¬ 
published this issue. Applicant: KLA¬ 
MATH MOVING & STORAGE CO., a 
corporation. Post Office Box 1527, Kla¬ 
math Falls, Oreg. Applicant’s representa¬ 
tive: Earle V. White, 2400 Southwest 
Fourth Avenue. Portland. Orcg. 97201. 
By application filed March 30, 1967, ap¬ 
plicant seeks a certificate of public con¬ 
venience and necessity authorizing oper¬ 
ation in interstate or foreign commerce, 
as a common carrier by motor vehicle, 
over irregular routes, transporting: 
Household goods, as defined by the Com¬ 
mission. between points in Klamath. 
Lake, and Jackson Counties. Oreg., and 
points in Siskiyou and Modoc Counties, 
Calif., restricted to shipments having an 
immediately prior or subsequent move¬ 
ment by rail, water, motor, or air and 
moving on the through bill of lading of a 
forwarder operating under the exemp¬ 
tion of section 402(b)(2) of the Inter¬ 
state Commerce Act. By order dated 
June 28, 1967. and served July 7. 1967, it 
was ordered that tills proceeding be 
handled under modified procedure. A 
report of the Commission. Review Board 
No. 2. decided September 23. 1968. found 
that applicant failed to establish that 
the present and future public conven¬ 
ience and necessity require the opera¬ 
tions proposed: and that the application 
should be denied without prejudice to 
the right of applicant to petition this 
Commission. 

Upon consideration of the petition 
filed by applicant the proceeding was 
reopened for further processing under 
the modified procedure on July 11. 1969, 
by the Commission, Division 1, acting as 
an Appellate Division: the verified state¬ 
ment tendered by applicant was received 
in evidence and made a part of the rec¬ 
ord in MC 128975. A report of the Com¬ 
mission on further consideration, Review 
Board No. 2, decided October 13. 1969, 
and served October 20, 1969. finds that 
the present and future public conven¬ 
ience and necessity require operation by 
applicant, in interstate or foreign com¬ 
merce. as a common carrier , by motor 
vehicle, over irregular routes, of used 
household goods, restricted to the trans¬ 
portation of traffic having a prior or 
subsequent movement in containers be¬ 
yond the points authorized, and further 
restricted to the performance of pickup 
and delivery service in connection with 
packing, crating, and containerization, or 
unpacking, uncrating, and decontainer¬ 
ization of such traffic, between points In 


Klamath, Lake, and Jackson Counties, 
Oreg., and Siskiyou and Modoc Counties, 
Calif.: that applicant Is fit, willing, and 
able properly to perform such service 
and to conform to the requirements of 
the Interstate Commerce Act and the 
Commission’s rules and regulations 
thereunder. Because it is possible that 
other parties who have relied upon the 
notice of the application as published, 
may have an interest tn and would be 
prejudiced by the lack of proper notice 
of tlie authority described in the findings 
In this order, a notice of the authority 
actually granted will be published in the 
Federal Register and issuance of a 
certificate in this proceeding will be 
withheld for a period of 30 days from the 
date of such publication, during which 
period any proper party in interest may 
file a petition to reopen or for other ap¬ 
propriate relief setting forth in detail 
the precise manner in which it has been 
so prejudiced. 

No. MC 128979 <Sub-No. 1) (Republica¬ 
tion), filed July 28. 1967, published in 
the Federal Register issue of August 10. 
1967, and republished this issue. Ap¬ 
plicant: SMITH TRANSFER. INC., 1024 
East Pike Street, Seattle. Wash, 98122. 
Applicant’s representative: E. L. Hahn 
(same address as applicant). By appli¬ 
cation filed July 28. 1967, applicant seeks 
a certificate of public convenience and 
necessity authorizing operation, in in¬ 
terstate or foreign commerce, as a com¬ 
mon carrier by motor vehicle, over irreg¬ 
ular routes, transporting: Household 
goods, as defined by the Commission, be¬ 
tween points In King, Kitsap. Island. 
Pierce. Thurston, Mason, and Snoho¬ 
mish Counties. Wash., restricted to ship¬ 
ments having a prior or subsequent out- 
of-State movement. By order dated Sep¬ 
tember 21, 1967, and served Septem¬ 
ber 26. 1967, it was ordered that this pro¬ 
ceeding be handled under modified proce¬ 
dure. A report of the Commission. Review 
Board No. 2, decided September 23, 1968. 
found that the applicant failed to es¬ 
tablish that the present or future pub¬ 
lic convenience and necessity require the 
operations proposed: and that the appli¬ 
cation should be denied without prejudice 
to the right of applicant to petition tills 
Commission. Upon consideration of the 
petition filed by applicant the proceeding 
was reopened for further processing 
under the modified procedure on July 11, 
1969, by the Commission, Division 1, act¬ 
ing as an Appellate Division: the verified 
statement tendered by applicant was re¬ 
ceived in evidence and made a part of 
the record in MC 128979 (Sub-No. 1). 

A report of the Commission on fur¬ 
ther consideration. Review Board No. 2, 
decided October 13. 1969. and served 
October 20, 1969, finds that the present 
and future public convenience and ne¬ 
cessity require operation by applicant, in 
interstate or foreign commerce, as a 
common carrier, by motor vehicle, over 
irregular routes, of used household goods, 
restricted to the transportation of traf¬ 
fic having a prior or subsequent move¬ 
ment in containers beyond the points 
authorized, and further restricted to the 
performance of pickup and delivery 
service In connection with packing. 


crating, and containerization, or unparfc. 
ing. uncrating, and decontainen/auon 
of such traffic, between points in King. 
Kitsap, Island. Pierce, Thurston. Mason, 
and Snohomish Counties. Wash.; that 
applicant is fit, willing, and able prop¬ 
erly to perform such service and to con¬ 
form to the requirements of the Inter¬ 
state Commerce Act and the Commis¬ 
sion’s rules and regulations thereunder 
Because It is possible that other partiw 
who have relied upon the notice of the 
application as published, may have an 
interest in and would be prejudiced by 
the lack of proper notice of the author¬ 
ity described in the findings In thk 
order, a notice of the authority actually 
granted will be published In the Fed¬ 
eral Register and issuance of a certifi¬ 
cate in this proceeding will be with¬ 
held for a period of 30 days from the 
date of suoh publication, during which 
period any proper party in interest may 
file a petition to reopen or for other 
appropriate relief setting forth in detail 
the precise manner in which it has been 
so prejudiced. 

No. MC 129515 <Sub-No. 1) (Repubb- 
cation). filed February 12, 1968. pub¬ 
lished in the Federal Register Issue of 
February 22. 1968, and republished thii 
issue. Applicant: TORRANCE VAN It 
STORAGE COMPANY, doing buslne* 
as S & M TRANSFER & STORAGE 
COMPANY. 1916 Border Avenue. Tor¬ 
rance, Calif. 90501. Applicant’s repre¬ 
sentative: Carl H. Fritze, 1545 Wiishir* 
Boulevard. Los Angeles, Calif. 90017. By 
application filed February 12. 1968. ap¬ 
plicant seeks a certificate of public 
convenience and necessity authorizing 
operation in interstate or foreign com¬ 
merce. as a common carrier by motor 
vehicle, over irregular routes, of lucd 
household goods between points in L* 
Angeles, Orange, San Diego, and Ven¬ 
tura Counties. Calif., restricted to the 
transportation of shipments having an 
immediately prior or subsequent move¬ 
ment by rail, water, motor, or air an» 
moving on the through bill of lading w 
a forwarder operating under the exemp¬ 
tion of section 402(b)(2) of the Inter¬ 
state Commerce Act. An order of toe 
Commission, dated April 4, 1968, ww 
served April 10. 1968, ordered that twj 
proceeding be handled unde: modified 
procedure. A report of the Commission. 
Review Board No. 2, decided Septem- | 
ber 23. 1968, found that applicant failm 
to establish that the present and Ta¬ 
tar* convenience and necessity requt 
the operations proposed: and that 
application should be denied 
prejudice to the right of applicant w 
petition this Commission. I 

Upon consideration of the 
filed by applicant tlie proceeding * 
reopened for further processing uno 
the modified procedure on July ** ' 
by the Commission. Division 1, acting 
an Appellate Division: the verified sw 
ment tendered by applicant wa> rec * 
in evidence and made a part oi 
record in MC 129515 (Sub-No. 1' 
report of the Commission on luru* 
consideration. Review’ Board 
cided October 13, 1969. and ^rvedyc 
ber 20. 1969. finds that the gresem — 
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future public convenience and necessity 
require operation by applicant. In inter¬ 
state or foreign commerce, as a common 
carrier, by motor vehicle, over Irregular 
routes, of used household goods, re¬ 
stricted to the transportation of traffic 
having a prior or subsequent movement 
in containers beyond the points author¬ 
ized, and further restricted to the per¬ 
formance of pickup and delivery service 
in connection with packing, crating, and 
containerization, or unpacking, uncrat¬ 
ing. and decontainerization of such 
traffic, between points in Los Angeles 
County, Calif.; that applicant is fit, 
willing, and able properly to perform 
such service and to conform to the re¬ 
quirements of the Interstate Commerce 
Commission and the Commission's rules 
and regulations thereunder. Because it 
U possible that other persons, who have 
relied upon the notice of the application 
os published may have an Interest In and 
would be prejudiced by the lack of 
proper notice of the authority described 
to the findings in this order, a notice of 
the nuthority actually granted will be 
published In the Federal Register and 
ksuonce of a certificate In this proceed¬ 
ing will be withheld for a period of 30 
days from the date of such publication. 
<luring which period any proper party 
In interest may file a petition to reopen 
or for other appropriate relief setting 
forth in detail the precise manner in 
which it has been so prejudiced. 

No. MC 120677 (Republication) filed 
January 26. 1968. published in the Fed- 
**al Register issue of February 8. 1968. 
and republished this Issue. Applicant; 
YOUNG'S TRANSFER & STORAGE, 
INC.. 402 California Avenue. Bakersfield. 
Calif. 93304. By application filed J&nu- 
tfy 26.1968, applicant seeks a certificate 
of public convenience and necessity au¬ 
thoring operation in interstate or for¬ 
eign commerce, as a common carrier by 
aotor vehicle, over irregular routes, 
transporting: Household goods, as dc- 
™*dby the Commission, between Ba- 
wrafield. Oildale. East Bakersfield. 
r* 2 * 0 ®- Techachapl. Arvin, Lamont. Gor- 
New Cuyama. Frazier Park. Mari- 
Jaft. Ford City. Fellows, McKitt- 
u bL . ulU * nwUk>w ' Lo6i Hills, Wasco, 
"garland. Shafter. Delano. Earllmart. 
wcotan, and Porterville. Calif., with no 
wicUons. By order dated March 20. 
*f d served March 26. 1968. it was 
that this proceeding be handled 
«wcrjmodified procedure. A report of the 
fission. Review Board No. 2, de- 
Swn^ pt f mbcr 23 * I968 - *°und that ap- 
10 that the pres- 

* uture Public convenience and 
require the operations pro- 
^ a PPRoation should be 
prejudice to the right of 
Caon^l f? peUUon thls Commission. 

brtoJTr^i 1 ?v raUon of *** Potion flled 
PPtleant the proceeding was reopened 

L/“ rther Processing under modified 

^Wure o n Juijr u , 969 by ^ Com . 

VUsion *• as Appellate 

ky im! ^ vcrtfled statement tendered 
•ad m l Cani was received In evidence 
129617 dC * Part ° l tlie rcc ord *n MC 


A report of the Commission on further 
consideration. Review Board No. 2. de¬ 
cided October 13. 1969, and served Oc¬ 
tober 20. 1969, finds that the present and 
future public convenience and necessity 
require operation by applicant, in inter¬ 
state of foreign commerce, as a common 
carrier by motor vehicle, over Irregular 
routes, of used household goods . re¬ 
stricted to the transportation of traffic 
having a prior or subsequent movement 
in containers beyond the points author¬ 
ized, and further restricted to the per¬ 
formance of pickup and delivery service 
in connection with packing, crating and 
containerization, or unpacking, uncrat¬ 
ing. and decontalnerizatlon of such traf¬ 
fic. between points in Kern. Kings. Santa 
Barbara. Fresno, and Tulare Counties. 
Calif.; that applicant is fit, willing, and 
able properly to perform such service and 
to conform to the requirements of the 
Interstate Commerce Act and the Com¬ 
mission's rules and regulations there¬ 
under. Because it is possible that other 
parties who have relied upon the noUce 
of the application as published, may have 
an Interest in and would be prejudiced 
by the lack of proper notice of the au¬ 
thority described in the findings in tills 
order, a notice of the authority actually 
granted will be published in the Fed¬ 
eral Register and Issuance of a certifi¬ 
cate in this proceeding will be withheld 
for a period of 30 days from the date of 
such publication, during which period 
any proper party in interest may file a 
petition to reopen or for other appropri¬ 
ate relief setting forth in detail the pre¬ 
cise manner In which it has been so 
prejudiced. 

No. MC 129780 (Sub-No. 1) (Republi- 
cation). flled August 6 . 1968. published 
in the Federal Register issue of Septem¬ 
ber 6 , 1968. and republished this issue. 
Applicant: LABERGE & FILS LTEE, 
Route 640, St-Eustache. Province of 
Quebec. Canada. Applicant's representa¬ 
tive: Adrien Roger Paquette. 200 St. 
James Street West. Room 1010. Montreal. 
Province of Quebec, Canada. By report 
and order entered in the above-entitled 
proceeding, the examiner recommended 
the issuance of a permit to applicant, 
authorizing the operations, in foreign 
commerce as a contract carrier by motor 
vehicle over irregular routes of. the com¬ 
modities. to and from points substan¬ 
tially as indicated below. An order of the 
Commission. Division 1 , served Septem¬ 
ber 22 . 1969. and effective October 22 . 
1969. finds that operation in foreign 
commerce by applicant as a contract car¬ 
rier by motor vehicle, under a continuing 
contract with Dion Freres, Inc., of St. 
Therese. Quebec. Canada, of ( 1 > agricul¬ 
tural machinery, and agricultural ma¬ 
chinery parts , from ports of entry on the 
International boundary line between the 
United States and Canada, located in 
Maine. Michigan (except port of entry 
at Detroit. Mich.), New Hampshire. New' 
York, and Vermont to points in Alabama. 
Connecticut. Delaware. Florida, Georgia. m 
Illinois, Indiana. Kentucky, Louisiana. 
Maine. Maryland. Massachusetts, Michi¬ 
gan. Minnesota. Mississippi, New Hamp¬ 
shire, New Jersey. New York, North 
Carolina. Ohio. Pennsylvania, Rhode 


Island. South Carolina, Tennessee. Ver¬ 
mont. Virginia, West Virginia, and Wis¬ 
consin; and 

<2> Damaged, defective, and returned 
agricultural machinery , and agricultural 
machinery parts, and materials, equip¬ 
ment. and supplies used in the manufac¬ 
ture of agricultural machinery and of 
agricultural machinery parts, from 
points in Alabama. Connecticut, Dela¬ 
ware. Florida. Georgia. Illinois. Indiana. 
Kentucky. Louisiana. Maine, Maryland, 
Massachusetts. Michigan. Minnesota. 
Mississippi. New Hampshire, New Jersey, 
New York, North Carolina. Ohio, Penn¬ 
sylvania. Rhode Island, South Carolina 
Tennessee. Vermont. Virginia. West Vir¬ 
ginia. and Wisconsin, to ports of entry 
on the International boundary line be¬ 
tween the United States and Canada, 
located In Maine, Michigan (except the 
port of entry at Detroit. Mich.), New' 
Hampshire. New York, and Vermont, will 
be consistent with the public interest 
and the national transportation policy 
that applicant is fit. willing, and able 
properly to perform the service of a con¬ 
tract carrier by motor vehicle and to 
conform to the provisions of the Inter¬ 
state Commerce Act and with the lawful 
requirements, rules, and regulations 
thereunder. Because it Is possible that 
other persons, who have relief upon the 
notice of the application as published 
may have an interest in and would be 
prejudiced by the lack of proper notice 
of the authority described in the findings 
in this order, a notice of the authority 
actually granted will be published in the 
Federal Register and the issuance of a 
permit in this proceeding will be withheld 
for a period of 30 days from the date 
of such publication, during which period 
any proper party in interest may file a 
petition to reopen or for other appro¬ 
priate relief setting forth in detail the 
precise manner in which it has been so 
prejudiced. 

Applications Under Sections 5 and 
210 a<b> 

The following applications are gov¬ 
erned by the Interstate Commerce Com¬ 
mission’s special rules governing notice 
of filing of applications by motor car¬ 
riers of property or passengers under 
sections 5(a) and 210aib> of the Inter¬ 
state Commerce Act and certain other 
proceedings with respect thereto (49 
CFR 1.240). 

MOTOR CARRIERS OP PROPERTY 

No. MC-F-10644. Authority sought for 
purchase by LIGHTNING EXPRESS. 
INC,. 2701 Railroad Street. Pittsburgh! 
Pa. 15222, of a portion of the operating 
rights of ARTHUR R. WILLIAMS, doing 
business as H. A. PARKS AND SON. 40 
North Pittsburgh Street. Uniontown. Pa. 
15401, and for acquisition by CHARLES 
E. SALVATOR A, also of Pittsburgh. Pa., 
of control of such rights through the 
purchase. Applicants' attorneys: John A. 
Vuono, 2310 Grant Building. Pittsburgh. 
Pa. 15219, and Jerome Solomon. 704 
Orant Building. Pittsburgh. Pa. 15219. 
Operating rights sought to be trans¬ 
ferred; General commodities, excepting, 
among others, classes A and B explosives! 
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household goods and commodities in 
bulk, as a common carrier, over regular 
routes, between Washington, Pa., and 
Uniontown Pa., serving all intermediate 
points, and certain off-route points, be¬ 
tween Washington, Pa., and Mononga- 
hela. Pa., between Waynesburg. Pa., and 
West Brownsville. Pa., serving all Inter¬ 
mediate points; general commodities, 
except those of unusual value, classes 
A and B explosives, livestock, fresh and 
smoked meats, household goods as de¬ 
fined by the Commission, commodities in 
bulk, and those requiring special equip¬ 
ment. over irregular routes, between 
points in Fayette County, Pa., on the one 
hand, and, on the other, certain speci¬ 
fied points in West Virginia: general 
commodifies, excepting, among others, 
classes A and B explosives, household 
goods and commodities in bulk, be¬ 
tween points in Fayette County, Pa., 
on the one hand. and. on the other, 
points in Garrett County. Md.; fresh and 
smoked meats, between points in Fayette 
County. Pa., on the one hand. and. on the 
other, certain specified points in West 
Virginia. Vendee is authorized to oper¬ 
ate as a common carrier in Pennsylvania, 
West Virginia, and Ohio. Application has 
not been filed for temporary authority 
under section 210a<b). 

No. MC-F-10645. Authority sought for 
purchase by A. St H. TRUCK LINE. INC., 
1111 East Louisiana Street. Evansville, 
Ind. 47717. of a portion of the operating 
rights and certain property of TENNES¬ 
SEE CARTAGE CO., INC.. 813 Ewing 
Avenue. Post Office Box 1193, Nashville. 
Tenn. 37202. and for acquisition by 
DONALD H. ANDERSON. 981 Meadow 
Road. Evansville. Ind., of control of such 
rights and property through the pur¬ 
chase. Applicants’ attorney: Robert H. 
Kinker. 711 McClure Building, Frankfurt. 
Ky. Operating rights sought to be trans¬ 
ferred: General commodities, except arti¬ 
cles of unusual value, classes A and B ex¬ 
plosives. household goods as defined by 
the Commission, commodities in bulk, 
and commodities requiring special equip¬ 
ment. as a common carrier , over regular 
routes, between Nashville. Tenn.. and 
Nashville, Tenn., in a circuitous route, 
serving all intermediate points in Ken¬ 
tucky on said route between Greenville 
and Hopkinsville, including Greenville, 
and serving Hopkinsville for purpose of 
Joinder only, between Springfield, Tenn., 
and Hopkinsville, Ky., serving no inter¬ 
mediate points, and serving Springfield 
and Hopkinsville for purpose of joinder 
only, between Princeton, Ky., and Hop¬ 
kinsville. Ky.. serving all intermediate 
points, and serving Hopkinsville for pur- 
I>ose of Joinder only, between Dawson 
Springs. Ky., and Providence. Ky.. serv¬ 
ing all intermediate points. Restriction: 
The operations authorized herein are re¬ 
stricted against the transportation of 
shipments originating at or destined to 
the planUite of Princeton Co., at or near 
Princeton, Ky. Vendee is authorized to 
operate os a common carrier In Indiana. 
Kentucky. Ohio, Tennessee. Illinois, and 
Missouri. Application has been filed 


for temporary authority under section 
210a(b>. 

No. MC-F-10647. Authority sought for 
purchase by SANBORN'S MOTOR EX¬ 
PRESS. INC., 550 Forest Avenue, Port¬ 
land. Maine 04101. of a portion of the 
operating rights of J. SCHWARTZ 
MOTOR TRANSPORTATION. INC., 185 
Woodland Avenue, Manchester. N.H. 
03101, and for acquisition by HOWARD 
L SANBORN, H. BLAINE SANBORN, 
and DWIGHT L. SANBORN, all also of 
Portland. Maine, of control of such rights 
through the purchase. Applicants’ at¬ 
torney and representative: Mary E. 
Kelley. 11 Riverside Avenue. Medford, 
Mass. 02155, and Robert Dastin, 875 Elm 
Street. Manchester. N.H. 03101. Operat¬ 
ing rights sought to be transferred: 
General commodities, excepting, among 
others, classes A and B explosives, house¬ 
hold goods and commodities in bulk, as 
a common carrier, over regular routes, 
between Manchester, NJL, and Boston. 
Mass., serving all intermediate points; 
and off-route points within 5 miles of 
Boston, and those within 5 miles of Man¬ 
chester, from Manchester over U-S. 
Highway 3 to Junction U.8. Highway 3A 
(formerly portion of UJB. Highway 3), 
thence over U.S. Highway 3A via North 
Chelmsford. Lowell, and Billerica, Mass . 
to Junction UB. Highway 3. thence over 
U.S. Highway 3 to Boston, and return 
over the same route, from Manchester 
over New Hampshire Highway 28 to the 
New Hampshire-Massachusetts State 
line, thence over Massachusetts High¬ 
way 28 to Boston, and return over the 
same route. Vendee is authorized to 
operate as a common carrier in Maine, 
New Hampshire. Massachusetts, New 
York. Connecticut. Rhode Island. New 
Jersey, and Pennsylvania* Application 
has not been filed for temporary author¬ 
ity under section 210a ♦ b>. 

MOTOR CARRIERS OF PASSENGERS 

No. MC-F-10646, Authority sought for 
purchase by TRENTON-PHILA. COACH 
CO.. 200 West Wyoming Avenue. Phila¬ 
delphia. Pa. 19140. of a portion of the 
operating rights of RED ARROW LINES, 
INC., 69th Street Terminal Building, 
Upper Darby. Pa. 19082. and for acqui¬ 
sition by SOUTHEASTERN PENNSYL¬ 
VANIA TRANSPORTATION AUTHOR¬ 
ITY, 2028 PSFS Building. 12 South 12th 
Street. Philadelphia. Pa. 19107. of con¬ 
trol of such rights through the purchase. 
Applicants’ representative: John W. En¬ 
nis. Jr.. 2028 PSFS Building. Philadel¬ 
phia, Pa. 19107. Operating rights sought 
to be transferred: Passengers and their 
baggage, in the same vehicle with pas¬ 
sengers, as a common earner, over 
regular routes, between Philadelphia. Pa., 
and Medford Lakes. N.J., between Ellis- 
burg. N.J., and Kingsway Village, N.J., 
between Kingsway Village. N.J., and 
Downs Farm. N.J.. serving all interme¬ 
diate points; and passengers and their 
baggage, between Etllsburg, N.J., and 
Kingston Estates, N J., serving all inter¬ 
mediate points. Vendee is authorized to 
operate as a common carrier in Pennsyl¬ 
vania and New Jersey. Application has 


not been filed for temporary authority 
under section 210atb). 

By the Commission. 

[sealI H. Neil Garson. 

Secretary, 

[F.R. Doc. 69-13184; Filed, Nov 4. 1 m, 
8:48 a.m.l 


NOTICE OF FILING OF MOTOR 
CARRIER INTRASTATE APPLICATIONS 

October 31.1969. 

The following applications for motor 
common carrier authority to operate in 
intrastate commerce seek concurrent 
motor carrier authorization in inter¬ 
state or foreign commerce within the 
limits of the intrastate authority sought, 
pursuant to section 206(a)(6) ot the 
Interstate Commerce Act, as amended 
October 15. 1962. These applications are 
governed by Special Rule 245 <49 CFK 
1100.245) of the Commission’s rules of 
practice, published in the Federal Ittca- 
ter, issue of April 11, 1963, page 3533. 
which provides, among other things, that 
protests and requests for Information 
concerning the time and place of State 
Commission hearings or other proceed- 
ings, any subsequent changes therein, 
any other related matters shall be di¬ 
rected to the State Commission with 
which the application is filed and shall 
not be addressed to or filed with the | 
Interstate Commerce Commission 
State Docket No. MC-5317, filed Octo¬ 
ber 17. 1969. Applicant: NED R. 

McWHERTER. doing business as VOL¬ 
UNTEER TRUCKING COMPANY, 22 
Bypass Road. Dresden. Tenn. 382*25. Ap¬ 
plicant’s representative: Walter Har¬ 
wood. 1822 Parkway Towers. Nashville. 
Tenn. 37219. Certificate of public con¬ 
venience and necessity sought to opexaw 
a freight service as follows: Transporta¬ 
tion of general commodities, except 
classes A and B explosives, hoasehow 
goods, commodities in bulk, and articles 
requiring special equipment; <1> 
Nashville, Tenn.. via Interstate Hi&hW 
40 to Junction with Tennessee HighW 
22, thence via Tennessee Highway » 
Weakley County line, thence via any ad 
all highways and roads in Weakley* 
Obion Counties. Tenn.. serving ail 
in said counties, and return, om 
same routes. (2) from Nashville T ^ 
via UB. Highway 70 to 
Tenn.. thence via Tennessee Highway 
to Weakley County line, thence y* I 
and all highways and roads In 
and Obion Counties. Tcnm srtm 
points in said counties, and return 
the same routes; and (3) via any | 
all connecting roads and ns. 

tween Interstate Highway 40 
Highway 70 between Nashville ano j 
nessee Highway 22. for op 
veniencc only in connection ^ 

(1) and (2) above. Both intrastate 
interstate authority sought. 19701 

HEARING: Tuesday. January 1 , 

at 9:30 a.m.. Commission s C°urt * | 

C-l Cordell Hull Building. Na * n 
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Tenu Requests for procedural informa¬ 
tion including the time for filing pro¬ 
test*. concerning tiiis application should 
be addressed to the Tennessee Public 
Service Commission. Cordell Hull Build¬ 
ing. Nashville. Tenn. 37219. and should 
not b< directed to the Interstate Com¬ 
merce Commission. 

State Docket No. 10569. filed October 
15.1969 Applicant: COMET DISTRIBU¬ 
TION SERVICE. INC., doing business os 
COMET TRUCKING SERVICE. 2125 
Sorrell Avenue. Baton Rouge, La. 70802. 
Applicant's representative: Clint L. Pier- 
ion. 947 Gardere Lane. Route 3. Baton 
Rouge La. 70808. Certificate of public 
convenience and necessity sought to 
operate a freight service as follows: 
Transportation of general commodities . 
particularly industrial chemicals, ma¬ 
terials and supplies, in packages, bags, 
or drums and excepting bulk shipments, 
either dry or liquid, over the following 
deicnbed routes and territories: < 1 > U.S. 
Highway 61 from St. Franclsville to Ba¬ 
um Rouge, La.; (2> VJB. Highway 61 from 
Baton Rouge to New Orleans, La.; i 3 > 
Uminana Highway 30 from Baton Rouge 
to Union. La.; and from Highway 30 
across sunshine Bridge to Highway 1 at 
DonaJdsonville. La.; thence over High¬ 
way 1 from Donaldsonvllle to Port Allen. 
La.; and thence to Baton Rouge over the 
I-10-Ml.ssi.ssippl River Bridge; (4) US. 
Highway 190 and/or Interstate 12 from 
Baton Rouge to Hammond. La.; and (5) 
VS. Highway 51 or Interstate 55 from 
Hammond to Highway 61 at La Place, La., 
and serving all Intermediate points along 
ttW routes and connected thereto with- 
m 5 miles of either side of said highways. 
Both Intrastate and interstate authority 
•ought 

HEAR I SO: Not yet assigned. Re- 
JHf* for procedural information, in¬ 
cluding the time for filing protests con¬ 
cerning this application should be ad- 
^essed to the Louisiana Public Service 
toomLwon, Baton Rouge. Louisiana. 
WAhould not be directed to the Inter- 
Commerce Commission. 

By the Commission. 

Isuil H. Neil Gakson. 

Secretary. 

Doc 09-13187; Piled, Nov. 4. 1969; 

8:48 o-m. | 


| Notice 935) 

MOTOR carrier temporary 
authority applications 

October 31. 1R69. 
are nonces of filing of 
«*auons for temporary authority 

Cw!m^ tl T. 210a(a) of the Interstate 
Act provided for under the 
CFftSff, ,?! Ex Part e No- MC-07 149 
fc fJ y J 131 ' Published in the Federal 
* 8 l t f. u * of .April 27. 1965. effec- 
These rules provide that 
«nt be «u l i le 8 ™ nUn « of an application 
n thr p. ***** fle,d official named 
tlthtn l Re °wter publication, 
aouce. ‘ f 5 f 5 ,e " dar da y* alter the date of 
016 appUcation is 
■Hy of*, j?, 1116 Fede8al Register, one 
* u 1 Protests must be served on 


the applicant, or its authorized repre- 
sentative. if any. and the protests must 
certify that such service has been made. 
The protests must be specific as to the 
service which such protestant can and 
will offer, and must consist of a signed 
original and six copies. 

A copy of the application is on file, 
and can be examined at the Office of the 
Secretary’. Interstate Commerce Com¬ 
mission. Washington, D.C.. and also in 
field office to which protests are to be 
transmitted. 

Motor Carriers or Property 

No. MC 1824 <Sub-No. 47 TA>. filed 
October 28. 1969. Applicant; PRESTON 
TRUCKINO COMPANY. INC., 151 Eas¬ 
ton Boulevard, Preston. Md. 21655. Ap¬ 
plicant's representative: Frank V. Klein 
'same address as above). Authority 
sought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: Insulation material. from 
Parsonsburg, Md.. to points in Connecti¬ 
cut, Pennsylvania. Rhode Island, Vir¬ 
ginia. Delaware. District of Columbia, 
Maryland. Massachusetts. New Jersey! 
and New York, for 180 days. Supporting 
shipper: Cellutron Products Corp.. Post 
Office Box 76. Route 346. Parsonsburg, 
Md. 21849: Roland S. Jones. Send pro¬ 
tests to: Paul J. Lowry, District Super¬ 
visor. Interstate Commerce Commission. 
Bureau of Operations, 206 Old Post Office 
Building. 129 East Main Street, Salis¬ 
bury. Md. 21801. 

No. MC 96098 rSub-No. 35 TA>, filed 
October 29. 1969. Applicant: MILTON 
TRANSPORTATION. INC.. Rural Deliv¬ 
ery 2. Milton. Pa. 17847. Applicant's rep¬ 
resentative: George A. Olsen, 69 Ton- 
nele Avenue, Jersey’ City. N.J. 07306. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Printing payer 
other than newsprint. not printed, from 
Lock Haven, Pa., to points in Maryland 
Virginia, and the District of Columbia! 
for 150 days. Supporting shipper: Ham- 
mermlll Paper Co, Lock Haven. Pa. 
17745. Send protests to: Robert W. Rite- 
nour. District Supervisor. Interstate 
Commerce Commission. Bureau of Op¬ 
erations. 508 Federal Building, Post 
Office Box 869. Harrisburg. Pa. 17108 
No. MC 98154 < Sub-No. 5 TAJ, fiicd 
October 28. 1969. Applicant: BRUCE 
CARTAGE. INCORPORATED, 3460 East 
Washington Road, Saginaw, Mich. 48601 
Applicant's representative: Karl L. Got- 
ting. Union Savings & Loan Building. 117 
West Allegan Street. Lansing. Mich. 
48933. Authority sought to operate as a 
common carrier . by motor vehicle over 
Irregular routes, transporting: Merchan- 
dise as is dealt with by retail department 
stores, between Saginaw’ and Grand 
Rapids, Mich., on the one hand, and, on 
the other. J, C. Penney stores and ware¬ 
houses located at points In Michigan 
south of a line formed by the north 
boundaries of Manistee. Wexford, Mis¬ 
saukee, Roscommon. Ogenaw, and Iosco 
Counties. Mich., restricted against move¬ 
ments to or from stores and warehouses 
located in Monroe. Washtenaw. Oakland. 
Macomb. St. Clair, and Wayne Counties. 
Mich., for 180 days. Supporting shipper: 


17911 

J. C. Penney Co.. Inc., 1301 Avenue of the 
Americas. New York. N.Y. 10019. Send 
protests to: C. R. Flemming. District 
Supervisor. Interstate Commerce Com¬ 
mission. Bureau of Operations. 225 Fed¬ 
eral Building. Lansing. Mich. 48933, 

No. MC 112593 <Sub-No. 16 TA). filed 
October 27. 1969. Applicant: SIDNEY 
W. JO HNSON, doing business as 
SOUTHWESTERN FILM SERVICE, 
8319 Aztec Northeast. Albuquerque. N. 
Mex 87110, Applicant's representative: 
Jerry R. Murphy. 708 LaVcta Drive NE.. 
Albuquerque. N. Mex. 87108. Authority 
nought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Exposed and processed film 
and prints . complimentary replacement 
film, incidental dealer handling supplies 
and advertising literature moved there¬ 
with. between Albuquerque. N. Mex.. and 
Clovis. Deming, Farmington. Gallup. 
Grants. Las Cruces, Las Vegas, Los 
Alamos, Lordsburg. Raton, Santa Fe, 
Santa Rosa. Silver City, Socorro. Taos, 
and Truth or Consequences, N. Mex., on 
traffic having a prior or subsequent out- 
of-State movement, for 120 days. Note: 
Applicant intends to interline at Albu¬ 
querque with regular route air carriers. 
Supporting shipper: Eastman Kodak 
Co., General Traffic Department. Build¬ 
ing 205. Kodak Park Division, Roch¬ 
ester, N.Y. 14650. Send protests to: Wm. 
R. Murdoch, District Supervisor. Inter¬ 
state Commerce Commission, Bureau of 
Operations. 10515 Federal Building and 
U.S. Courthouse. 500 Gold Avenue SW. 
Albuquerque. N Mex. 87101. 

No. MC 113388 <Sub-No 94 TA). filed 
October 29. 1969. Applicant: LESTER 
C. NEWTON TRUCKINO CO , Post Of¬ 
fice Box 618. Seaford. Del. 19973. Appli¬ 
cant's representative: Robert E. Scott 
(same address as above). Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Canned vegetables and 
canned mushrooms . from Sadsbury. 
Pa . to points In Connecticut. Delaware! 
District of Columbia. Maryland, Mas¬ 
sachusetts, New Jersey. New York 
Rhode Island, and West Virginia, for 
180 days. Supporting shipper: Green 
Giant Co^ LeSueur. Minn : Gerald R. 
Russeth. Motor Transportation Super¬ 
visor. Send protests to: Paul J. Lowry. 
District Supervisor, Interstate Com¬ 
merce Commission. Bureau of Opera¬ 
tions. 206 Old Post Office Building, 129 
East Main Street. Salisbury. Md. 

No. MC 127505 (Sub-No. 29 TA). filed 
October 28, 1969. Applicant: RALPH H. 
BOELK, doing business as R. H BOELK 
TRUCK LINES, 1201 14th Avenue. Mcn- 
dota. Ill. 61342. Applicant's representa¬ 
tive: Walter Kobos. 1016 Kehoe Drive, 
St. Charles, Ill. 60174. Authority sought 
to operate as a common carrier , by motor 
vehicle, over irregular routes, trans¬ 
porting: Plastic foam articles, insulating 
materials, wallboard. and plumbing 
materials and supplies and bathroom 
or lavatory fixtures, from Bloomington 
III. to points In Minnesota. Wisconsin! 
Illinois, Kentucky. Tennessee, Missis¬ 
sippi. Louisiana (on and east of Missis¬ 
sippi River), and all States east thereof 
including Washington, D C, for 180 days. 
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NOTICES 


Not*: Applicant states no tacking pas¬ 
sible but Intends to interline at all pos¬ 
sible points with all possible carriers. 
Supporting shipper: Chcmbest Division. 
Unarco Industries. Inc., Ill West Perry 
Street. Bloomington. Ill. 61701. Send 
protests to: William E. Gallagher. Dis¬ 
trict Supervisor, Interstate Commerce 
Commission. Bureau of Operations, 219 
South Dearborn Street. Room 1086, Chi¬ 
cago, Ill. 60604. 

No. MC 133207 «Sub-No. 1 TA>, filed 
October 29. 1969. Applicant: UNITED 
COURIER CORPORATION, 301 South 
Tryon Street, Charlotte, N.C. 28201. Ap¬ 
plicant's representative: William F. 
King Suite 301, Tavern Square. Alex¬ 
andria. Va. 22314. Authority sought to 
operate as a contract carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: Commercial papers, document9 and 
written instruments (except currency, 
coin and bullion) as are used in the busi¬ 
ness of banks and banking institutions, 
between points in North Carolina, South 
Carolina. Tennessee, and Virginia, for 
180 days. Supporting shippers: North 
Carolina National Bank, Charlotte. N.C.; 
American Bank and Trust, Orangeburg. 
8.C.; First National Bank of Norfolk. 
Norfolk. Va.; Southern Bank and Trust 
Co.. Greenville. S.C.; Virginia National 
Bank. Norfolk. Va.: National Bank of 
South Carolina. Sumter. S.C.; and First 
Union National Bank of North Carolina. 
Charlotte. N.C. Send protests to: Jack K 
Huff. District Supervisor. Interstate 
Commerce Commission, Bureau of Oper¬ 
ations. 316 East Morehead. Suite 417 
(BSR Bldg.), Charlotte, N.C. 28202. 

No. MC 134050 (Sub-No. 1 TA». filed 
October 28. 1969. Applicant: J. M. FOS¬ 
TER. Route 6. Brookhavcn, Miss. 39601. 
Applicant's representatlve: Donald B. 
Morrison. Post Office Box 22628, Deposit 
Guaranty National Bank Building, Jack- 
son, Miss. 39205. Authority sought to 
operate as a common carrier , by motor 
vehicle, over Irregular routes, transport¬ 
ing: (X) lumber, from Ferriday. Newell- 
ton. Plaquetnlne. St. FrancIsville, Sond¬ 
heim er, Tallulah, and Zachary. La., to 
Fayette, Miss.; and (2) cross-tics, from 
Brookhavcn and Boguc Chit to, Miss., to 
Mobile. Ala., and Slidell and Alexandria, 
La., for 150 days. Supporting shippers: 
Cullen Beeson. Route 1, Brookhavcn. 
Miss, 39601; W. C. Ingle. Route 1, Box 
94-A. Brookhavcn. Miss., 39601; James 
Ferguson. Bogue Chltto, Miss. 39629; 
Fayette Enterprises, Inc.. Post Office Box 
188. Fayette, Miss. 39069. Send protests 
to: Alan C. Tarrant, District Supervisor. 


Interstate Commerce Commission, Bu¬ 
reau of Operations, Room 212, 145 East 
Amite Building, 145 East Amite Street, 
Jackson, Miss. 39201. 

No. MC 134129 (Sub-No. 1 TA). filed 
October 29, 1969. Applicant: WILLIAM 
A. LONO. Bealeton. Va. 227X2. Appli¬ 
cant's representative: Daniel B. John¬ 
son. Perpetual Building, Washington, 
D.C. Authority sought to operate as a 
contract carrier . by motor vehicle, over 
Irregular routes, transporting: Culvert 
pipe , culvert sectional plate and cou¬ 
plings and coatings for culvert pipe and 
sections . from Bedford, Pa. to Bealeton. 
Va. (2) Culvert banding and coupling 
materials, coatings and steel plates used 
In the manufacture of culvert pipe and 
couplings, from Bealeton. Va.. to Bed¬ 
ford. Pa. (3) steel coil, from the plant- 
site of Bethlehem Steel Corp., at Spar¬ 
rows Point, Md„ to Bedford, Pa., for 180 
days. Supporting shipper: Lane Juniata, 
Inc.. Post Office Box 164. Bedford, Pa. 
15522. Send protests to: Robert D. 
Caldwell, District Supervisor, Interstate 
Commerce Commission. Bureau of Oper¬ 
ations. 12th and Constitution Avenue 
NW , Room 2210, Washington. D.C. 20423. 

By the Commission. 

I seal 1 H. Nm Garson. 

Secretary. 

IF.R. Doe. 09-13185; Plied. Nov. 4. 1969: 

6:48 a.nRl 


| Notice 4391 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

October 31. 1969. 

Synopses of orders entered pursuant 
to section 212(b) of the Interstate Com¬ 
merce Act. and rules and regulations 
prescribed thereunder (49 CFR Part 
1132). appear below: 

As provided in the Commission's 
special rules of practice any Interested 
person may file a petition seeking re¬ 
consideration of the following numbered 
proceedings within 20 days from the 
date of publication of this notice. Pur¬ 
suant to section 17(8) of the Interstate 
Commerce Act. the filing of such a peti¬ 
tion will postpone the effective date of 
the order in that proceeding pending its 
disposition. The matters relied upon by 
petitioners must be specified in their 
petitions with particularity. 

No. MC-FC-71605. By order of Octo¬ 
ber 29. 1969. the Motor Carrier Board 
approved the transfer to Hinton Eitzen. 


Coin. Iowa 51636, of certificate No MC- 
94206 Issued November 23, 1949, to Mar- 
old Inman, Northboro. Iowa 51647 au¬ 
thorizing the transportation of livestock 
between points in Missouri and Iowa 
within 15 miles of College 8prings. Iowa; 
from College Springs. Iowa, and potnu 
within 15 miles of College Springs to 
OmahA and Nebraska City. Nebr, and 
St. Joseph. Mo., from points within 10 
miles of Clartnda. Iowa, except thoae 
within 15 miles of College Spring.* Iowa, 
to St. Joseph. Mo., and Omah.v Nebr, 
from Omaha. Nebr.. to College Spring! 
Iowa, and points within 15 miles of Col¬ 
lege Springs, and Clarinda, low a. and 
points within 10 miles of Clarinda, ex¬ 
cept those within 15 miles of Collet* 
Springs; and from St. Joseph. Mo, to 
College Springs. Iowa, and points within 
15 miles of College Springs: feed, from 
Omaha. Nebr.. to College Springs, and 
Clarinda, Iowa, and points within 15 
miles of College Springs, and tho* 
points within 10 miles of Clarinda; and 
from St. Joseph, Mo., to College Spring! 
Iowa; building materials, fencing, and 
posts, from Omaha. Nebr.. to College 
Springs. Iowa: brick and tile from Ne¬ 
braska City. Nebr.. to College Spring! 
Iowa; animal and poultry feed from 
Humboldt. Nebr.* to College Spring*. 
Iowa: grain, hay, and livestock between 
points In Missouri and Iowa, within 15 
miles of College Springs, Iowa; and be¬ 
tween Maryville. Mo., and points in Iowa 
within 15 miles of College Springs. Ion 
and farm machinery between Omaha. 
Nebr.. and points in Iowa within 1C 
miles of Clarinda. not including 
Clarinda. 

No. MC-PC-71681. By order of Octo¬ 
ber 28, 1969, the Motor Carrier Board 
approved the transfer to John F. D*An¬ 
drade, doing business as Red D'Andraoc 
Marine Transport East North port NY 
of certificate No. MC-117802 (Sub-No. V 
issued July 17, 1960, to Seaford Manne 
Boat Haulers. Inc., Seaford. N Y., au¬ 
thorizing the transportation of Bo*u 
not exceeding 33 feet in length, i to* 
specified points in Maine, New York. 
Virginia, to points in Massachusetts, 
Rhode Island. Connecticut. New Hamp¬ 
shire, New Jersey. Maryland, and Flori¬ 
da. Arthur J. Pikcn. 160 Jamaica. Ave¬ 
nue. Jamaica. N.Y. 11432, attorney *<- ,r 
applicants. 

I seal 1 H. Neil Carso* 

Secretary* 

IP.R DOC 69-13186. Filed. Nov 4. 1** 
8.48 a.m. | 
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United States 
Government 
Organization 

MANUAL 

1969-70 




government 


Presents essential information 
about Government agencies 
(updated and republished annually). 
Describes the creation and authority, 
organization, and functions of 
the agencies in the legislative. 
Judicial, and executive branches. 

This handbook is an indispensable 
reference tool for teachers, 
students, librarians, researchers, 
businessmen, and lawyers who 
need current official information 
about the U.S. Government. 

The United States Government 
Organization Manual is the 
official guide to the functions 
of the Federal Government, 
published by the Office of 
the Federal Register, GSA. 


$^00 


per copy. Paperbound, with charts 


Order from Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, D.C. 20402. 

















































